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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1979 


KENNETH H. MUIRHEAD, APPELLEE, V. MINNIE L. 
GUNST, APPELLANT. 
281 N. W. 2d 207 


Filed July 10, 1979. No. 42105. 


1. Motor Vehicles. The right-of-way which the driver of the vehicle 
on the left is required to yield to the vehicle on the right is the right 
to proceed in a lawful manner in preference to the vehicle on the 
left. 

2. Motor Vehicles: Negligence. When the negligence of the party 
seeking to invoke the last clear chance doctrine is active and con- 
tinuous as a contributing factor up to the time of the injury, the 
doctrine has no application. 


Appeal from the District Court for Buffalo County: 
DEWayYNE WoL LF, Judge. Affirmed. 


Nye, Hervert, Jorgensen & Watson, P. C., for ap- 
pellant. 


Knapp, State, Yeagley, Mues & Sidwell, for appel- 
lee. 


Heard before BosLauGH, WHITE, and Hastinas, JJ., 
and HENpRIx and BuckKLEy, District Judges. 


HENDRIX, District Judge. 

This action arises out of a motor vehicle collision 
which occurred at the intersection of 8th Avenue and 
2ist Street in the city of Kearney, Buffalo County, 
Nebraska, at about 9:15 a.m., on February 12, 1976. 
Kenneth H. Muirhead, plaintiff and appellee, herein- 
after referred to as the plaintiff, alleged the collision 


(1) 
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was caused by Minnie L. Gunst, defendant and ap- 
pellant, hereinafter referred to as the defendant. 
The defendant alleged the collision was caused by 
the negligence of the plaintiff. 

The case was tried to the county court of Buffalo 
County, Nebraska, which found in favor of the plain- 
tiff and against the defendant, awarding judgment in 
the sum of $1,068.47 plus interest and costs. On ap- 
peal to the District Court for Buffalo County, Ne- 
braska, the judgment of the county court was af- 
firmed. The defendant appealed to this court con- 
tending that negligence by the plaintiff and the last 
clear chance doctrine should defeat plaintiff’s recov- 
ery. We affirm the judgment of the District Court. 

The evidence reveals the significant facts are not 
in dispute. The weather was clear and the intersec- 
tion was hard-surfaced and not controlled by traffic 
signs or lights. The view of both parties was unob- 
structed. The plaintiff was driving his 1974 Chevro- 
let pickup north on 8th Avenue. The defendant was 
driving her 1974 Buick east on 21st Street. The de- 
fendant testified she was traveling approximately 
20-25 miles per hour as she approached the intersec- 
tion. She did not see the plaintiff until the impact. 
The plaintiff testified he was traveling approximate- 
ly 20 miles per hour as he approached the intersec- 
tion. He saw the defendant’s vehicle approach the 
intersection, observed it enter the intersection after 
he entered it, and then perceived that the defendant 
was not slowing down nor yielding the right-of-way. 
He accelerated slightly and turned to the right, but 
the defendant’s vehicle struck the plaintiff's vehicle 
just behind the left cab door. Damages resulted 
which were not in dispute. 

Since this is a law action, the finding of the trial 
court is equivalent to the verdict of a jury and will 
not be set aside on appeal unless clearly wrong. 

The finding of negligence by the defendant is am- 
ply supported by the evidence. This includes testi- 
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mony that plaintiff entered the intersection first and 
conclusive evidence of the plaintiff’s vehicle being 
on the right. The defendant failed to yield the right- 
of way. § 39-635, R. R. S. 1948. When two vehicles 
approach an intersection at approximately the same 
time, the vehicle on the right has the right to pro- 
ceed in a lawful manner in preference to the vehicle 
on the left. In other words, the vehicle on the right 
has the right to the immediate use of the intersec- 
tion, and it is this use of the roadway that the vehicle 
on the left is required to yield to the vehicle on the 
right. Reese v. Mayer, 198 Neb. 499, 253 N. W. 2d 
317. The evidence also reveals that defendant did 
not keep a proper lookout by virtue of her failing to 
see plaintiff’s vehicle until the impact. 

The trial court was also correct in determining 
that recovery was not barred by contributory negli- 
gence. At an unobstructed intersection, the plain- 
tiff, having the right-of-way, had the right to assume 
that his right-of-way would be respected unless it 
would have appeared to an ordinarily careful and 
prudent person that to proceed would probably re- 
sult in a collision. Sanderson v. Westphalen, 178 
Neb. 298, 133 N. W. 2d 16. When it became apparent 
the defendant was not going to honor the plaintiff’s 
right-of-way, the plaintiff increased his speed and 
turned to the right in an attempt to avoid the colli- 
sion. The trial court correctly found that contribu- 
tory negligence was not present to defeat recovery. 

The defendant attempts to invoke the last clear 
chance doctrine, but it has no application where, as 
here, the trial court could properly have found that 
the negligence of the defendant was active and con- 
tinuing, the plaintiff had no timely opportunity or 
ability to avoid the collision, and the plaintiff was 
not guilty of negligence. When the negligence of the 
party seeking to invoke the last clear chance doc- 
trine is active and continuous as a contributing fac- 
tor up to the time of the injury, the doctrine has no 
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application. Whitehouse v. Thompson, 150 Neb. 370, 
34 N. W. 2d 385; and Restatement, Torts 2d, § 479, p. 
530, and Nebraska Annotations, p. 130. It is not nec- 
essary to consider whether the law of this state per- 
mits the use of the doctrine to benefit a party not 
claiming damages. 

AFFIRMED. 


FRED C. KING, APPELLANT, V. SKY HaRBor AIR 
SERVICE, INc., A NEBRASKA CORPORATION, APPELLEE. 
281 N. W. 2d 209 


Filed July 10, 1979. No. 42223. 


Contracts: Damages: Interest. In an action for a liquidated sum 
which represents a downpayment on a contract voided or termina- 
ted by mutual agreement, the amount claimed does not become an 
unliquidated claim merely because of the assertion of a counter- 
claim, and if the trier of fact finds against the defendant on the 
counterclaim, prejudgment interest should be awarded on the 
plaintiff's claim. 

Appeal from the District Court for Douglas Coun- 
ty: THEODORE L. RicHLinc, Judge. Reversed and 
remanded. 


Lyle E. Strom of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettier, for appellant. 


Nelson & Harding, Peter E. Marchetti and Rich- 
ard S. Reiser, for appellee. 


Heard before Krivosua, C. J.. BRopkKEy, and Hast- 
INGs, JJ., and Coapy and Norton, District Judges. 


Coapy, District Judge. 

The plaintiff, Fred C. King, buyer, and the defend- 
ant, Sky Harbor Air Service, Inc., seller, contracted 
in writing for the sale of an airplane. The plaintiff 
paid $10,000 down. A few days later, the parties 
agreed to terminate or void the contract. 
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Subsequently, the plaintiff sued for the return of 
the downpayment with interest. The defendant 
counterclaimed alleging the $10,000 was left with the 
defendant as a downpayment on a second and subse- 
quent unwritten purchase agreement; the defendant 
had incurred expenses for commissions, rent, pre- 
miums, and interest; and the defendant should be 
awarded damages because of plaintiff's breach of 
the second contract. 

The case was tried in the District Court by jury 
which found against the defendant on the defend- 
ant’s counterclaim and for the plaintiff in the sum of 
$10,000. Plaintiff, by motion, then asked for pre- 
judgment interest. After a hearing thereon, the 
court denied the motion. 

The sole issue in this appeal is whether plaintiff 
was entitled to prejudgment interest. This court’s 
holding in Wiebe Constr. Co. v. School Dist. of Mil- 
lard, 198 Neb. 730, 255 N. W. 2d 413 (1977), is control- 
ling. We now hold that in an action for a liquidated 
sum which represents a downpayment on a contract 
voided or terminated by mutual agreement, the 
amount claimed does not become an unliquidated 
claim merely because of the assertion of a counter- 
claim, and if the trier of fact finds against the de- 
fendant on the counterclaim, prejudgment interest 
should be awarded on the plaintiff’s claim. 

We reverse the trial court’s judgment and remand 
the cause to the District Court for the allowance of 
prejudgment interest. 

REVERSED AND REMANDED. 


10. 


11. 
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STaTE OF NEBRASKA EX REL. Pau L. DouG.uas, 
ATTORNEY GENERAL, APPELLEE, V. BETTE BONN 
LEDWITH, APPELLANT. 

281 N. W. 2d 729 


Filed July 10, 1979. No. 42226. 


Supreme Court. It is not within the province of the Supreme Court 
to determine moot questions. 

Injunctions: Judgments, Where there is a final judgment against 
the party enjoined, the temporary injunction merges into the final 
decree and any questions concerning the propriety of the issuance 
of the temporary injunction become moot. 

Statutes: Words and Phrases. Section 87-303.05 (1), R. R. S. 1943, 
authorizes the Attorney General to institute proceedings to prevent 
deceptive trade practices as defined in section 87-302 or 87-303.01, 
R. R. S. 1943. 

Statutes: Words and Phrases: Restitution. Placing a party 
found to have been engaging in deceptive trade practices under the 
supervision of the Attorney General for a fixed period of time and 
retaining jurisdiction to order restitution should future violations 
occur is within the power granted to the court by section 87-303.05 
(1), R. R. S. 1943. 

Statutes. Proceedings brought by the Attorney Genera) under sec- 
tion 87-303.05 (1), R. R. S. 1943, are civil in nature. 

Statutes: Words and Phrases: Proof. The requirement in section 
87-303.05 (1), R. R. S. 1943, that the Attorney General must have 
cause to believe that deceptive trade practices exist or have 
existed before instituting an action is not an essential element of 
the action which must be proved at trial. 

Equity: Appeal and Error. Equity cases are heard de novo in this 
court with consideration given to the fact that the trial court ob- 
served the witnesses and their manner of testifying. 

Injunctions: Time. An injunction is a remedy designed to control 
future behavior, and whether that behavior is occurring at the time 
of the decree granting the injunction is generally irrelevant to the 
propriety of its issuance. 

Appeal and Error: Records. Where any fact issue is presented on 
appeal, in the absence of a bill of exceptions it is presumed the trial 
court’s finding is correct. 

Pleadings: Counterclaim. A counterclaim must allege facts suffi- 
cient to support an independent cause of action in favor of the de- 
fendant and against the plaintiff and must be more than a mere de- 
fense to the plaintiff's cause of action or in reduction of plaintiff's 
damages. 

Appeal and Error. A party does not waive his rights of appeal by 
complying with a decree against him. 
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Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Bette Bonn Ledwith, pro se. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HAsTINGs, JJ. 


CLINTON, J. 

This appeal arises from the granting of an order 
permanently enjoining the defendant, Bette Bonn 
Ledwith, hereinafter referred to by her trade name 
of Bette Bonn, from engaging in certain trade prac- 
tices in the course of recruiting students for and 
operating a school to train fashion models and re- 
quiring her to file quarterly reports with the Attor- 
ney General for 4 years. The proceedings were ini- 
tiated by the Attorney General, acting pursuant to 
authority granted by section 87-303.05 (1), R. R. S. 
1943, which is a part of the Nebraska codification of 
the Uniform Deceptive Trade Practices Act. §§ 87- 
301 through 87-306, R. R. S. 1943. In his petition, the 
Attorney General described several trade practices 
allegedly engaged in by Bette Bonn, stated the prac- 
tices were deceptive, and requested temporary and 
permanent injunctive relief and restitution to the 
victims of such deceptive practices. 

After a hearing, the court granted a temporary in- 
junction in July 1976, restraining Bette Bonn from 
advertising for students in the ‘‘Help Wanted”’ sec- 
tion of certain newspapers and from advertising in a 
manner which would lead individuals reading the 
advertisements to believe that paid employment as 
a model was being offered. 

Following an extensive trial on the merits, the 
court made findings of fact and issued its permanent 
order in May 1978. Details of the findings and the 
order will be discussed later in this opinion. Bette 
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Bonn appealed, making numerous assignments of 
error. We affirm. 

The Attorney General’s evidence consisted pri- 
marily of the testimony of many former students 
and some instructors at the Bette Bonn schools. In 
addition, Bette Bonn was called as a witness and 
examined at some length. The evidence established 
a virtually unvarying pattern of behavior which may 
be generally summarized without specific reference 
to the testimony of individuals. 

For a number of years, Bette Bonn ran the Bette 
Bonn Schools of Modeling and Charm in Nebraska 
and elsewhere. There were two schools in Nebras- 
ka, one of which was in Lincoln and the other in 
Omaha. The business was almost entirely confined 
to instruction; Bette Bonn did not make a practice of 
finding employment for professional models who 
were not enrolled in her schools. 

Bette Bonn regularly ran advertisements in the 
‘‘Help Wanted” section of the classified advertise- 
ments of Omaha and Lincoln newspapers which var- 
ied from the following only in minor details: 

“MODELS — BETTE BONN 

STATE DIRECTOR 

World Modeling Association 

OUR 28TH YEAR 

OMAHA-LINCOLN 

All ages, sizes. No training fee for profession- 
als. See our models ‘Lincoln Home Show,’ ‘HTV 
Auction, Channels 12 and 13,’ beginning soon. 
342-7560 New Paxton 346-3330’? (Emphasis sup- 
plied.) 

Most students’ initial contact with Bette Bonn 
came about because they were reading the ‘‘Help 
Wanted”’ section of the classified advertisements. 
Some students responded to the advertisement be- 
cause they wanted to become professional models on 
a full or part-time basis while others believed the ad- 
vertisement was offering paid employment. 
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Those calling for information were given an ap- 
pointment for an interview with Bette Bonn. The in- 
terviews, which Bette Bonn always conducted per- 
sonally, generally lasted from % hour to 1 hour. 
During the interview, Bette Bonn described the 
courses and fees and made a number of representa- 
tions concerning the nature and value of the courses. 

Three courses of instruction were available, but 
most or all of the students chose to enroll in the pro- 
fessional modeling course. This course was to con- 
sist of 92 lessons. Its price during the time period at 
issue was $345 initially and $445 later in the period if 
paid in full before starting the course. There was a 
$45 surcharge if the price was to be paid in install- 
ments. Students were given the option of paying 
half the installment price and working off half 
through modeling jobs which they were assured they 
would obtain while they were students. 

Prospective students were led to believe they 
would earn back all of the tuition money on model- 
ing assignments and probably make a profit while 
they were still students. They were told there was a 
great demand for models in Lincoln and Omaha, and 
they would have no trouble obtaining full or part- 
time employment upon completion of the course. 
They also believed Bette Bonn would obtain jobs for 
them after they completed their training. 

Students were promised a ‘‘model’s card’’ upon 
completion of the course which they were told they 
could show at any modeling agency in the country. 
It is clear the students believed the card would be 
at least the equivalent of a diploma in that it would 
provide nationally recognized certification of com- 
pletion of an approved course of study. 

All of these representations were false in various 
respects. Most students were given the opportunity 
to do a few modeling jobs while in school, although 
many of the jobs involved work such as passing out 
sample cigarettes on a street corner or acting as a 
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hostess at a trade show. Such jobs were systemati- 
cally assigned first to students who had signed up to 
pay half the tuition and work off half. Where stu- 
dents who had paid the tuition in full or who had 
completed working off their tuition were assigned 
such jobs, they generally found it impossible to get 
paid for doing them, although many had specifically 
inquired as to whether there would be payment for 
doing the work and had been assured there would 
be. No student testified she ‘‘earned’’ enough, even 
considering hours worked for which no payment was 
forthcoming, to recover the cost of the tuition. 

The classes had little if any content, were hap- 
hazardly scheduled, and were frequently canceled 
without notice. Some students quit the course in dis- 
gust after arriving at the school several times, find- 
ing no one there, and being unable to have their calls 
returned. 

Most students who completed the course were un- 
able to obtain the modeling card. It would have 
done them no good to obtain it, because the card was 
worthless for obtaining employment in Nebraska or 
anywhere else. One of Bette Bonn’s own exhibits, a 
letter from the World Modeling Association, stated: 
‘“‘An association is not capable of accrediting its 
members... . If any association in the modeling 
field is claiming to give accreditation, this is not 
true.’’ Thus, the card had no value even as a diplo- 
ma. 

Nancy Bounds Scounce, the owner of the Nancy 
Bounds School of Modeling in Omaha, was called by 
the plaintiff and qualified as an expert. She testified 
that Omaha and Lincoln simply could not support 
full-time professional models. Instructors from the 
Bette Bonn schools who testified could not recall 
that any student who completed the professional 
modeling course had become a full-time professional 
model. Bette Bonn, when called as a witness for the 
plaintiff, could name only two or three people who 
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had obtained full-time employment as a model after 
completing her course. 

It is inferable from the record that most students 
never saw Bette Bonn again after they paid their tui- 
tion. Bette Bonn’s first strategy for dealing with 
student complaints was to ignore all telephone mes- 
sages. If students were undeterred by being ig- 
nored, they would be abruptly expelled. One stu- 
dent who was expelled was accused of being a spy 
for the rival model agency and the excuses could be 
vaguer than that. No tuition was ever refunded un- 
der any circumstances. 

In his pleadings, the Attorney General alleged 
Bette Bonn’s method of advertising was deceptive in 
that it led readers to believe paid employment was 
being offered when Bette Bonn was actually solici- 
ting students. In addition, Bette Bonn was alleged 
to be representing to those who responded to the ad- 
vertisements that paying modeling jobs were imme- 
diately available to those enrolled in the school and 
Bette Bonn would obtain modeling jobs for students 
when they completed the modeling course; that a 
‘‘model’s card’’ or some other document was re- 
quired to model in Lincoln and Omaha; and that the 
modeling course involved a specific number of les- 
sons in regularly scheduled classes. All of these 
representations were alleged to be deceptive in that 
there were few paid jobs available to students, ei- 
ther when enrolled in the course or upon completion 
of it; no card or certification is required to obtain a 
modeling job in Nebraska and Bette Bonn was not, 
in any event, associated with an organization grant- 
ing certification to models; and classes were not de- 
livered as promised, and few students were able to 
complete the course. 

The Attorney General further alleged that numer- 
ous Nebraska residents had incurred actual dam- 
ages as a result of such practices, and requested in- 
junctive relief, restitution, and retention of contin- 


12 NEBRASKA REPORTS [VoL. 204 


State ex rel. Douglas v. Ledwith 


uing jurisdiction by the court for the purpose of or- 
dering further equitable relief. 

The trial court made extensive and detailed find- 
ings of fact which essentially found the Attorney 
General’s allegations to be true and expanded upon 
them. The court then ordered that Bette Bonn be 
permanently enjoined from: (1) Advertising for 
prospective students in the ‘‘Help Wanted’”’ column 
of newspapers printed in Nebraska or delivered to 
Nebraska residents; (2) advertising for students in 
any manner which would lead individuals to believe 
the advertisements were for paid employment; (3) 
representing that students would receive paid em- 
ployment during training unless the student is sup- 
plied with a current list of jobs and a list of students 
who received paying jobs while in training; (4) 
representing that employment as a model would be 
available on completion of training unless it is true 
and students are supplied with written information of 
positions available and names of graduates of Bette 
Bonn’s school who have obtained employment; (5) 
representing that a ‘‘model’s card’”’ is necessary to 
model in Nebraska or that Bette Bonn is authorized 
by any official organization to issue such a card; 
and (6) expelling any student without just cause set 
forth in writing and without refunding tuition on a 
pro rata basis. 

To aid in enforcement of the court’s order, Bette 
Bonn was ordered to make quarterly reports to the 
Attorney General for 4 years. The reports were to 
contain all current business addresses, the names 
and addresses of all students enrolled in the school 
during the preceding 3 months, and copies of all ad- 
vertising utilized in the preceding 3 months. 

The court held that restitution was not warranted 
but retained jurisdiction to hold a hearing on the 
matter should there be a showing of any active prac- 
tice violating the Uniform Deceptive Trade Prac- 
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tices Act or the court order in future business trans- 
actions. 

Six of the assignments of error relate to various 
aspects of the proceedings wherein the temporary 
injunction was granted. As it is not within the pro- 
vince of this court to determine moot questions, we 
must first determine whether these assignments 
raise anything other than abstract legal issues. 
Kansas-Nebraska Nat. Gas Co., Inc. v. Wiles, 190 
Neb. 795, 212 N. W. 2d 633. Obviously, the granting 
of a temporary injunction could have no effect on the 
final outcome of the case. Thus, the only actual is- 
sue which might be affected by our consideration of 
these questions is the right to damages of the party 
enjoined. 

Generally, no tort liability arises for bringing an 
action in civil courts unless malicious prosecution 
can be proved. This rule applies where a party has 
wrongfully obtained an injunction and there can be 
no recovery in the absence of some statutory liabil- 
ity unless the prosecution was malicious. At com- 
mon law there is no liability in tort for wrongful is- 
suance of an injunction absent the elements neces- 
sary to prove malicious prosecution. United States 
Steel Corp. v. United Mine Wkrs. of Amer., 456 F’. 2d 
483 (3rd Cir., 1972); Camp v. Atlantic Refining Co., 
179 S. W. 2d 326 (Tex. Civ. App., 1944); 483A C. J. 5., 
Injunctions, § 314, p. 693. 

Nebraska has a statute requiring the posting of 
bond before most temporary injunctions may be ef- 
fective. § 25-1067, R. R. S. 1943. As in the case in all 
jurisdictions which we have examined, the party en- 
joined may recover damages on the bond only ‘‘if it 
be finally decided that the injunction ought not to 
have been granted.’ Id. See, United States Steel 
Corp. v. United Mine Wkrs. of Amer., supra; House 
of Vision, Inc. v. Hiyane, 42 Ill. 2d 45, 245 N. E. 2d 
468; Electric Co-op., Inc. v. Ferguson, 124 Mont. 543, 
227 P. 2d 597. Where, as in this case, trial on the 
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merits results in a final judgment against the party 
enjoined, there can be no liability on the bond. 

Thus, at least one court has held that where there 
is a final judgment against the party enjoined, the 
temporary injunction merges into the final decree 
and any questions concerning the propriety of the is- 
suance of the temporary injunction become moot. 
Valentine v. Valentine, 31 Wash. 2d 650, 198 P. 2d 
494: State ex rel. Carroll v. Simmons, 61 Wash. 2d 
146, 377 P. 2d 421. We hold that in this case all ques- 
tions concerning the issuance of the temporary in- 
junction are moot. 

Several of the assignments of error may be dealt 
with simply by reference to the act under which this 
action was brought. Bette Bonn argues the Attorney 
General is not authorized to bring an action of this 
nature. Section 87-303.05 (1), R. R. S. 1948, grants 
such authorization in unmistakable terms: ‘‘When- 
ever the Attorney General has cause to believe that 
a person has engaged in or is engaging in any decep- 
tive trade practice or unconscionable act listed in 
section 87-302 or 87-303.01, he may apply for and ob- 
tain, in an action in any district court of this state, a 
temporary restraining order, or injunction, or both, 
pursuant to the rules of civil procedure, prohibiting 
such person from continuing such practices, or en- 
gaging therein, or doing any act in furtherance 
thereof.’’ The section continues: ‘‘The court may 
make such orders or judgments as may be neces- 
sary to prevent the use or employment by such per- 
son of any such deceptive trade practice, or which 
may be necessary to restore to any other person any 
money or real or personal property which may have 
been acquired by means of any such practice.’’ The 
court was clearly acting within its powers under this 
section in retaining jurisdiction to order restitution 
and in requiring the quarterly reports to the Attor- 
ney General, and the assignments of error on these 
points are without merit. As there was no final or- 
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der requiring restitution, the question of the suffi- 
ciency of the pleadings to support such an order 
need not be considered at this time. § 25-1911, R. R. 
S. 1943. 

Next, Bette Bonn insists these proceedings are 
criminal rather than civil in nature and argues she 
was denied the rights granted to defendants in crim- 
inal proceedings. It is true that sections 87-303.08 
and 87-303.09, R. R. S. 1948, provide for criminal 
sanctions for engaging in deceptive trade practices. 
However, those sections are not pertinent here as no 
attempt has been made to institute proceedings un- 
der them. 

Section 87-303.05 (1), R. R. S. 1948, clearly contem- 
plates a civil proceeding and provides only for civil 
remedies and not for criminal sanctions. See 1 
Wharton’s Criminal Law (14th Ed., 1978), § 6, p. 19. 
The statute has none of the earmarks of criminal 
proceedings which led to our holding in State v. 
Knoles, 199 Neb. 211, 256 N. W. 2d 873. We hold that 
proceedings brought under this section are civil in 
nature. 

The last assignment of error relating directly to 
the language of the statute is the assertion that 
whether the Attorney General has ‘‘cause to be- 
lieve’ is an essential element of the cause of action 
which was not proven. A demurrer by Bette Bonn 
was apparently sustained because the allegation of 
‘‘cause to believe’’ was omitted from the pleadings, 
and the Attorney General was given leave to amend 
the petition by interlineation. 

There are two types of action which we have been 
able to discover in which proof of ‘‘cause to believe’”’ 
is an essential element of the cause of action. In ac- 
tions for malicious prosecution, plaintiff must plead 
and prove lack of probable cause. Rose v. Reinhart, 
194 Neb. 478, 233 N. W. 2d 302. In an action against a 
police officer for false imprisonment, probable 
cause to believe that plaintiff had committed a 
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crime is a defense. Diers v. Mallon, 46 Neb. 121, 64 
N.W. 722. In both of these actions, the element of 
probable cause is intertwined with and materially 
related to the facts creating the cause of action. 

In this action, whether the Attorney General has 
“cause to believe’’ is irrelevant to whether decep- 
tive trade practices actually exist. The only reason- 
able basis for its existence in the statutes is to pre- 
vent random investigations by the Attorney Gener- 
al’s office. This conclusion is reinforced by the fact 
that ‘‘cause to believe’’ must also exist before the 
Attorney General’s investigative powers under the 
act come into play. § 87-303.02, R. R. S. 1943. 

We hold the requirement in section 87-303.05 (1), 
R. R. 8. 1948, that the Attorney General have cause 
to believe deceptive trade practices exist or have 
existed before instituting an action is not an essen- 
tial element of the action which must be proved at 
trial. Rather, the requirement is akin to the proba- 
ble cause which must exist before a search warrant 
may be issued, and the Attorney General may be re- 
quired to show he has some evidence leading him to 
believe a deceptive trade practice exists or has ex- 
isted if the institution of the action is challenged ear- 
ly in the proceedings. 

Two of the remaining assignments of error con- 
cern the sufficiency of the evidence to support the 
findings of the trial court. Equity actions are heard 
de novo in this court with consideration given to the 
fact the trial court observed the witnesses and their 
manner of testifying. Bailey v. Mahr, 199 Neb. 29, 
255 N. W. 2d 866. 

Applying this standard, we find the evidence 
strongly supports the trial court’s finding that Bette 
Bonn was acting as a sole proprietor during the 
times pertinent to this action and that Evelyn Par- 
ker, an instructor at the Lincoln school, was only an 
agent or employee of Bette Bonn’s. Evelyn Parker 
had no control over the operation of the school, did 
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not decide whether to accept students, did not parti- 
cipate in the selection of advertising or contribute to 
the rent, and seems to have received a salary of $50 
per week although the compensation was termed a 
commission. 

The evidence also supports the granting of the per- 
manent injunction. Bette Bonn argues the injunc- 
tion should not have been issued because she was not 
doing business at the time of trial. An injunction is 
a remedy designed to control future behavior, and 
whether that behavior is occurring at the time of the 
decree granting the injunction is generally irrele- 
vant to the propriety of its issuance. Michelsen v. 
Dwyer, 158 Neb. 427, 63 N. W. 2d 513; Hughes Farms, 
Inc. v. Tri-State G. & T. Assn., Inc., 182 Neb. 791, 157 
N. W. 2d 384. 

The record as a whole supports the conclusion that 
Bette Bonn was absolutely convinced she had a right 
to conduct business in the manner described in this 
opinion and that she would never change her meth- 
ods of operation voluntarily. In addition, in a letter 
written to Evelyn Parker in connection with similar 
proceedings in Iowa, Bette Bonn stated: ‘‘[I]t is my 
intention to appeal [the] . . . decision to the Iowa Su- 
preme Court. If that appeal should succeed, it is my 
intention to resume business operations in Iowa.’’ 
(Emphasis supplied.) There is every reason to be- 
lieve Bette Bonn had similar intentions regarding 
the proceedings in this state, and the issuance of the 
permanent injunction was entirely justified. 

Next, it is urged the court erred in granting the At- 
torney General’s motion for an order requiring the 
production of certain business records belonging to 
Bette Bonn in that the Attorney General failed to 
show good cause upon which such an order must 
be based. § 25-1267.39, R. R. 8. 1943. The chal- 
lenged order recites that a hearing was held and 
contains specific findings of fact stating that good 
cause was shown for the production of each category 
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of documents requested by the State. No bill of ex- 
ceptions from that hearing has been included in the 
record submitted to this court. Where any fact is- 
sue is presented on appeal, in the absence of a bill of 
exceptions it is presumed the trial court’s finding is 
correct. Hubbell v. Farmers Ins. Group, 200 Neb. 
472, 263 N. W. 2d 863; Schreiner v. Irby Constr. Co., 
184 Neb. 222, 166 N. W. 2d 121. 

Perhaps the most unusual assignment of error in 
this case is the one urging that the Uniform Decep- 
tive Trade Practices Act should have been declared 
unconstitutional by a default judgment. The back- 
ground to this assignment is that a ‘‘counterclaim’’ 
alleging the Uniform Deceptive Trade Practices Act 
violates the Constitutions of the United States and 
the State of Nebraska was filed early in these pro- 
ceedings. The State did not reply, and Bette Bonn 
then moved for a judgment by default. This motion 
was overruled. Subsequently, the court found in its 
conclusions of law that the allegations in the ‘‘coun- 
terclaim’’ constituted affirmative defenses and that 
the State had no duty to file a pleading in response 
thereto. We find the court’s conclusion to be entire- 
ly correct. 

Even assuming a default judgment may be grant- 
ed on a counterclaim, a counterclaim ‘‘must be 
more than a mere defense to plaintiff’s cause of ac- 
tion, or in reduction of his damages; ‘it must be an 
existing, valid, and enforceable cause of action in fa- 
vor of the defendant against the plaintiff.’’’ Mc- 
Gerr v. Marsh, 148 Neb. 50, 26 N. W. 2d 374. Thus, a 
counterclaim must allege facts sufficient to support 
an independent cause of action. Reserve Loan Life 
Ins. Co. v. Benson, 167 S. W. 266 (Tex. Civ. App., 
1914). Mere allegations that a statute is unconstitu- 
tional do not meet this standard. 

Finally, we note that Bette Bonn’s fear she will be 
held to have waived her rights of appeal by comply- 
ing with the court order and making quarterly re- 
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ports to the Attorney General during the pendency of 
the appeal is groundless. That rule applies only 
where a party accepts the benefits of a decree in his 
favor and not where compliance with the decree is 
involuntary or compelled. See, Larabee v. Larabee, 
128 Neb. 560, 259 N. W. 520; Reynek v. Reynek, 193 
Neb. 404, 227 N. W. 2d 578. 

All other assignments of error have been consid- 


ered and found to be without merit. 
AFFIRMED. 


DEAN AND GLEN JESSEN, DOING BUSINESS AS JESSEN 
BROTHERS, APPELLANTS, V. ASHLAND RECREATION 
ASSOCIATION, APPELLEE. 

281 N. W. 2d 210 


Filed July 10, 1979. No. 42242. 


1. Uniform Commercial Code: Sales. The sale of growing sod is a 
sale of goods under section 2-107, U. C. C. 

2. Uniform Commercial Code: Sales: Contracts. Except as other- 
wise provided in section 2-201, U. C. C., a contract for the sale of 
goods for the price of $500 or more is not enforceable by way of ac- 
tion or defense unless there is some writing sufficient to indicate 
that a contract for sale has been made between the parties and 
signed by the party against whom enforcement is sought or by his 
authorized agent or broker. A writing is not insufficient because it 
omits or incorrectly states a term agreed upon, but the contract is 
not enforceable under section 2-201 (1), U. C. C., beyond the quan- 
tity of goods shown in such writing. 

3. Uniform Commercial Code: Contracts. Under section 2-201, U. C. 
C., the only term which must appear in the required writing is the 
quantity term, which need not be accurately stated, but recovery is 
limited to the amount stated. 

: ._.. Under section 2-201, U. C. C., ‘‘partial performance’’ 

as a substitute for the required writing can validate the oral con- 

tract only for the goods which have been accepted or for which pay- 
ment has been made and accepted. 


Appeal from the District Court for Saunders Coun- 
ty: Bryce Bartu, Judge. Affirmed. 
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Marvin V. Miller and Claude D. Lutton, for appel- 
lee. 


Heard before BosLauGH, McCown, CLINTON, and 
Wuitr, JJ., and Trsar, District Judge. 


McCown, J. 

This is an action on an oral contract for the pur- 
chase of sod. The defense was the statute of frauds. 
The District Court granted defendant’s motion for 
summary judgment and plaintiffs have appealed. 

In March 1976 plaintiffs and defendant entered into 
an oral contract for the purchase and sale of sod lo- 
cated on land owned by defendant. Plaintiffs al- 
leged that they agreed to purchase, and defendant 
agreed to sell, 30 acres of sod at $400 per acre; that 
$2,000 was to be paid in advance for the first 5 acres 
of sod; and thereafter plaintiffs were to pay $400 per 
acre for each additional acre as it was cut. Plain- 
tiffs were also to pay fertilizer costs for the entire 
acreage. Plaintiffs alleged the sod was to be taken 
by plaintiffs as it became ready for cutting and that 
the contract was for an indefinite time. The plain- 
tiffs paid the fertilizer costs and the $2,000 advance, 
and during the summer of 1976, cut 414 to 6 acres of 
sod as it became ready. Plaintiffs allege that be- 
cause of the dry weather no further sod became 
ready in 1976, and they made no further payments 
and cut no more sod. In the spring of 1977 plaintiffs 
were advised they would have to pay a higher price 
for sod in 1977. Plaintiffs demanded the balance of 
the sod at the contract price and defendant refused 
and advised plaintiffs the contract was terminated. 
Plaintiffs alleged that because of the refusal plain- 
tiffs were required to purchase sod on the open mar- 
ket and prayed for damages for the excess costs in- 
curred. 

Defendant denied the existence of an oral contract 
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on the terms alleged by the plaintiffs, or of any con- 
tract for the total sale of 30 acres of sod, or any con- 
tract permitting an unlimited time for removal of 
sod. Defendant also alleged that the oral contract 
was in violation of the statute of frauds and void and 
unenforceable under section 36-202, R. R. S. 19438, 
and section 2-201, U. C. C. 

Plaintiffs’ reply alleged that the oral contract was 
not within the statute of frauds because there was a 
written memorandum of the agreement contained in 
a letter written to plaintiffs’ counsel, signed by the 
vice president of the defendant, in 1977. In relevant 
part the letter states: ‘‘Each year we accept bids 
from a number of sod people in this area to purchase 
sod from us. We have always sold to just one com- 
pany each year and each were to cut as much sod as 
possible, but to have permission to cut for only one 
year. If they would cut one acre or up to thirty was 
their decision. 

‘In our oral agreement with the Jessens in early 
1976, we offered the area for $400 per acre, requiring 
$2000 in advance, until five acres were cut and then 
$400 per acre on each additional acre in advance of 
cutting. They were to pay for all fertilizing of this 
area. They did comply with the above by paying the 
$2000 plus the fertilizer cost. Now, whether they 
took 41% or 6 acres or not, we cannot substantiate. 
However, it appeared they cut approximately 5 
acres. We felt as if we had fulfilled our obligation 
and they theirs. 

“In the past we have left it up to the buyers as to 
the amount of sod they would cut, but always 
stressed that we were hopeful they could take 20 to 
25 acres. When these buyers purchase from us, they 
are well aware of the fact that summer heat and 
drought are normal and may prevent them from cut- 
ting. It is to their advantage to take as much sod as 
early as possible. The Jessens either did not have 
the demand or were cutting sod elsewhere. We 
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were disappointed that they did not take more.’’ 

An affidavit and admissions and answers to inter- 
rogatories established that for several years prior to 
1976 the defendant had annually sold the sod located 
on approximately 20 to 25 acres of its unused land to 
the highest bidder. The defendant and plaintiffs had 
had a written agreement for the purchase and sale 
of sod for the year 1972 and a written agreement for 
the year 1973 before entering into the oral agree- 
ment involved here in 1976. The purchase price of 
$400 per acre had been the same under the agree- 
ments for 1972, 1973, and 1976. Plaintiffs had re- 
moved a total of 8 to 25 acres of sod in the 2-year 
period of the 1972 and 1973 contracts, and had paid a 
total amount of $8,000 for the 2 years, although they 
have no records of how much sod was removed in 
each year. 

The District Court determined that the oral con- 
tract here was unenforceable under section 2-201, U. 
Cc. C., and sustained the defendant’s motion for sum- 
mary judgment, and dismissed plaintiffs’ petition. 

The sale of growing sod is a sale of goods under 
the Uniform Commercial Code. See § 2-107, U. C. C. 

The relevant portions of section 2-201, U. C. C., pro- 
vide: ‘‘(1) Except as otherwise provided in this 
section a contract for the sale of goods for the price 
of five hundred dollars or more is not enforceable 
by way of action or defense unless there is some 
writing sufficient to indicate that a contract for sale 
has been made between the parties and signed by 
the party against whom enforcement is sought or by 
his authorized agent or broker. A writing is not in- 
sufficient because it omits or incorrectly states a 
term agreed upon but the contract is not enforceable 
under this paragraph beyond the quantity of goods 
shown in such writing. * * * 

“‘(3) A contract which does not satisfy the require- 
ments of subsection (1) but which is valid in other 
respects is enforceable * * * 
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“(b) if the party against whom enforcement is 
sought admits in his pleading, testimony or other- 
wise in court that a contract for sale was made, but 
the contract is not enforceable under this provision 
beyond the quantity of goods admitted; or 

‘‘(c) with respect to goods for which payment has 
been made and accepted or which have been re- 
ceived and accepted (section 2-606).’’ 

The comment to section 2-201, U. C. C., states with 
regard to the required writing: ‘‘Only three definite 
and invariable requirements as to the memorandum 
are made by this subsection. First, it must evi- 
dence a contract for the sale of goods; second, it 
must be ‘signed’, a word which includes any authen- 
tication which identifies the party to be charged; 
and third, it must specify a quantity.”’ 

The comment also states: ‘‘The only term which 
must appear is the quantity term which need not be 
accurately stated but recovery is limited to the 
amount stated.” 

Partial performance of an oral contract will not 
remove the entire contract from the bar of the stat- 
ute. The comments to section 2-201, U. C. C., state 
that ‘‘ ‘Partial performance’ as a substitute for the 
required memorandum can validate the contract 
only for the goods which have been accepted or for 
which payment has been made and accepted.”’ 

The defendant’s letter did not specify any definite 
quantity of sod except for the 5 acres of sod paid for 
in advance. Thereafter plaintiffs were to take as lit- 
tle or as much sod as they wanted. The quantity 
over the minimum was completely indefinite. The 
defendant did not admit in its pleadings, testimony, 
or otherwise that the oral contract involved required 
delivery of more than 5 acres of sod. 

The oral contract here was for the sale of goods 
for the price of $500 or more and was unenforceable 
under section 2-201, U. C. C., except to the extent of 5 
acres of sod which had been sold and delivered and 
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for which payment had been received and accepted. 
There is therefore no genuine issue as to any mate- 
rial fact remaining and the defendant was entitled to 
a summary judgment as a matter of law. See 
Farmland Service Coop., Inc. v. Klein, 196 Neb. 538, 
244 N.W. 2d 86. 

The motion for summary judgment was properly 
sustained. The judgment is affirmed. 

AFFIRMED. 
TersaR, District Judge, not participating. 


JOANN GASPER ET AL., APPELLANTS, V. HowARD U. 
Moss, APPELLEE. 
281 N. W. 2d 213 


Filed July 10, 1979. No. 42243. 


1. Joint Tenancy: Intent. Sums remaining on deposit at time of 
death of a party to a joint account belong to the surviving party or 
parties as against the estat of the decedent unless there is clear 
and convincing evidence o a different intention at the time the ac- 
count was created. 

2. Joint Tenancy: Wills: statutes. A right of survivorship in a joint 
account arising from t} + express terms of the account or under sec- 
tion 30-2704, R. R. S. «448, cannot be changed by will. 

3. Equity: Evidence: Supreme Court. On an appeal from a judg- 
ment in equity when credible evidence on material questions of fact 
is in conflict, the Supreme Court will consider the fact that the trial 
court observed the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than the other. 


Appeal from the District Court for Douglas Coun- 
ty: SamueL P. Canicuis, Judge. Affirmed. 


H. Jerome Kinney, for appellants. 
Collins & Gleason, for appellee. 


Heard before BosLaucH, McCown, BRopDKEY, and 
Hastines, JJ., and FaHRNBRUCH, District Judge. 
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McCown, J. 

This action in equity was brought by three step- 
daughters of a decedent to establish an oral trust on 
behalf of the plaintiffs in one-half of the funds former- 
ly held in a joint bank account between the decedent 
and his son, the defendant. Following trial the Dis- 
trict Court dismissed plaintiffs’ petition, and plain- 
tiffs have appealed. 

Howard F. Moss died August 8, 1976. Under the 
terms of his will dated April 16, 1974, plaintiffs were 
beneficiaries of one-half of his estate and his son, 
Howard U. Moss, was the beneficiary of the other half 
and was also the executor. At the time of his death 
Howard F’. Moss had a joint bank account with his son, 
Howard U. Moss, in the sum of $15,996.86. On or about 
August 11, 1976, the defendant, Howard U. Moss, 
withdrew all the funds in the joint bank account. 

Other than the bank account the decedent appar- 
ently owned no property of any substantial value at 
the time of his death. An insurance policy he owned 
was cashed and applied toward the expense of buri- 
al. The furnishings in his apartment were distrib- 
uted between the plaintiffs, the defendant, and other 
friends. Apparently the estate was not probated. 
The record shows that on February 4, 1977, the de- 
fendant, Howard U. Moss, paid from his personal 
checking account the decedent’s hospital bill of 
$1,000 and two doctor bills totaling $312.04. 

On October 18, 1977, plaintiffs filed this action al- 
leging that the defendant was named a joint owner 
of the bank account pursuant to a trust agreement be- 
tween the decedent and the defendant by the terms 
of which, upon the death of the decedent, Howard F. 
Moss, the funds in the account were to be distributed 
to the beneficiaries under the will of Howard F. 
Moss; that defendant had withdrawn all the funds in 
the bank account after the death of the decedent in 
violation of the trust agreement; and that half of 
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such funds are held in trust by the defendant for the 
plaintiffs. 

Howard FE’. Moss and Anna Moss were married 
December 18, 1971. It was a second marriage for 
each. Plaintiffs are the daughters of Anna Moss 
and the defendant is the son of Howard F. Moss. 
Prior to the death of Anna Moss, she and Howard F. 
Moss had gone to the same attorney to have their 
wills prepared. The will of Howard F. Moss was 
executed April 16, 1974. Anna Moss died August 6, 
1974. The will of Anna Moss, according to the testi- 
mony, specified that her property was to be divided 
among her three daughters. Her daughter, JoAnn 
Gasper, was named executrix. At the time of Anna 
Moss’ death, she had a joint bank account with her 
daughter, JoAnn Gasper. When Anna Moss died 
JoAnn combined the money from insurance policies, 
bonds, and the joint savings account, paid the bills, 
and divided the remainder among the three sisters 
and their brother, although the brother was specifi- 
cally excluded by the will. The record does not 
show whether the will was ever offered for probate. 

Plaintiffs’ evidence was that Howard F. Moss said 
he wanted his estate to be handled in the same 
fashion as that of Anna Moss. After the death of 
Anna Moss he told the plaintiffs and some of their 
spouses that he had a savings account in his name 
and that the three plaintiffs were to get one-half of 
the savings. Plaintiffs’ evidence was that he refer- 
red to his will and his savings interchangeably and 
said on one occasion: ‘‘[M]y savings is my Will.”’ 
Plaintiffs’ evidence also indicated there was a warm 
relationship between Howard F.. Moss and the three 
stepdaughters which continued after the death of 
Anna Moss. Plaintiffs testified that at the funeral of 
Howard F.. Moss, and on later occasions, the defend- 
ant told them that he was handling all the bills and 
that after everything was settled he would divide the 
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remainder of the savings with the plaintiffs accord- 
ing to the will. 

The defendant’s testimony was that Howard F. 
Moss did not explain why he made defendant a joint 
tenant of the bank account. The defendant denied 
that Howard F’. Moss ever created any trust or gave 
him any instructions about the account except that 
he was to take care of any bills with the money in 
the account and any balance was to go to him. The 
defendant also denied telling plaintiffs that after the 
bills were paid he would settle up with them. He 
testified that he merely told plaintiffs he would take 
care of everything. 

At the conclusion of the trial the court took the 
matter under advisement and after the submission 
of briefs sustained defendant’s motion to dismiss, 
and dismissed plaintiffs’ petition. The plaintiffs 
contend that the evidence was insufficient to support 
the judgment of dismissal. 

Section 30-2703 (a), R. R. 8S. 1948, provides: ‘‘(a) 
A joint account belongs, during the lifetime of all 
parties, to the parties in proportion to the net contri- 
butions by each to the sums on deposit, unless there 
is clear and convincing evidence of a different in- 
tent.”’ 

Section 30-2704 (a) and (e), R. R. 8. 1943, provide: 
‘‘(a) Sums remaining on deposit at the death of a 
party to a joint account belong to the surviving party 
or parties as against the estate of the decedent un- 
less there is clear and convincing evidence of a dif- 
ferent intention at the time the account is created. 
* * * 

‘(e) A right of survivorship arising from the ex- 
press terms of the account or under this section, a 
beneficiary designation in a trust account, or a P. O. 
D. payee designation, cannot be changed by will.’’ 

Those statutes were adopted in 1974 as a part of 
the Nebraska Probate Code which became operative 
January 1, 1977. In essence they codify previous 
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decisions of this court that evidence to establish an 
oral trust in a joint bank account or savings account 
must be clear, satisfactory, and convincing in char- 
acter. See Eden v. Eden, 182 Neb. 768, 157 N. W. 2d 
543. 

In this case there is no direct evidence to establish 
the existence of an oral trust. Neither is the indirect 
or circumstantial evidence clear and convincing. 
Although the decedent may have had many different 
reasons for establishing the joint bank account with 
his son, the evidence is not clear and convincing that 
he created or established an oral trust for the plain- 
tiffs at the time the joint account with defendant was 
established. The circumstantial evidence was also 
in conflict, and the evidence as a whole supports the 
trial court’s conclusion. 

On an appeal from a judgment in equity when 
credible evidence on material questions of fact is in 
conflict, the Supreme Court will consider the fact 
that the trial court observed the witnesses and their 
manner of testifying and accepted one version of the 
facts rather than the other. Wasserburger v. Cof- 
fee, 201 Neb. 416, 267 N. W. 2d 760. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


State oF NEBRASKA, APPELLEE, V. REGINALD C. 
BENNETT, APPELLANT. 
281 N. W. 2d 216 


Filed July 10, 1979. No. 42256. 


1. Criminal Law: Evidence: Verdicts: Proof. A motion for direct- 
ed verdict will be denied unless there is a total failure of compe- 
tent proof in a criminal case to support a material allegation in the 
information or where the testimony adduced is of so weak or doubt- 
ful character that a conviction based thereon could not be sus- 
tained. 

2. Criminal Law: Confessions: Evidence. Where the evidence as to 
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what occurred immediately prior to and at the time of making a 
confession shows that it was freely and voluntarily made and ex- 
cludes the hypothesis of improper inducement or threats, the con- 
fession is voluntary and may be received in evidence. 
Appeal from the District Court for Douglas Coun- 
ty: JoHN EF. Cuark, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellee. 


Heard before KrRivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRoDKEY, WHITE, and Hasrinas, JJ. 


WHITE, J. 

The defendant was charged in the District Court 
for Douglas County with first degree murder in the 
commission of a robbery of James G. Sloan on Feb- 
ruary 25, 1978. The jury found the defendant guilty 
and he was sentenced to a term of life imprisonment 
in the Nebraska Penal and Correctional Complex. 
Defendant appeals. We affirm. 

We will discuss defendant-appellant’s two assign- 
ments of error in the order presented. The first is 
that the District Court committed reversible error in 
denying the defense motions for a directed verdict 
made at the conclusion of the State’s case, and again 
at the conclusion of the defense evidence, because 
the evidence was insufficient as a matter of law to 
prove corpus delicti and defendant’s guilt beyond a 
reasonable doubt. 

At approximately 7:30 p.m., on February 25, 1978, 
the Omaha city rescue squad was summoned to 701 
South 22nd Street, Omaha, Nebraska, near the 
Drake Court Apartments, where a man, later identi- 
fied as the defendant, ran up to the squad and in- 
formed them that an injured party was at the east 
end of the complex. There the victim was found ly- 
ing face down on the sidewalk. He had obvious head 
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injuries and a considerable amount of blood was pre- 
sent under his head on a concrete sidewalk. The 
victim was not breathing and had no pulse. He was 
transported to the Lutheran Medical Center where, 
after failing to respond to treatment, he was pro- 
nounced dead. 

An autopsy was performed by Dr. Richard B. Wil- 
son, a pathologist. Dr. Wilson testified that, when he 
examined the victim, he found a deep cut on the 
forehead, obviously not made by a knife, as the 
edges were bruised and a little torn. There were 
other wounds on the side and near the top of the 
head. Upon removal of the brain by Dr. Wilson, the 
victim was found to have suffered a fractured skull 
and consequent release of blood into the ear canal. 
Examination of the body other than the head re- 
vealed by Dr. Wilson a greatly enlarged heart: 
“Looking at the heart valves, I found that the outlet 
valve, the one from the left chamber of the heart 
that carries blood down through the body cavity, 
was almost completely blocked. I could not get a 
finger through it. Normally one could put a thumb 
through this valve. It’s very large. And so it was 
very firm also. And the term we use for this is cal- 
cification, * * *.’’ The victim was also found to have 
seventeen-hundredths of one percent of alcohol in 
the blood as shown by the toxicology report. 

Dr. Wilson testified that the ‘‘Proximate, * * * 
cause * * * [of death] is multiple head injuries, one 
of which may have been due to a direct blow * * * 
while the others appear to most likely result from a 
fall.’”’ Dr. Wilson explained that by the term proxi- 
mate cause he meant ‘‘without the head injuries, 
*** the man would still be walking around, * * *.”’ 
There was sufficient evidence to prove that, while 
the victim’s preexisting heart condition and con- 
sumption of alcohol may have contributed, the di- 
rect cause of death was the blows to the head. 

A brick or cobblestone found near the victim’s 
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body was sent to the State Crime Laboratory in Lin- 
coln. Examination of the stone by Karen Schmidt, a 
forensic serologist, revealed a small amount of 
blood. The size of the sample precluded further 
tests to determine whether it was of human origin. 

The defendant was identified at trial as the person 
at the scene when the rescue squad arrived. He di- 
rected the crew to the victim and attempted to assist 
them in placing the victim in the ambulance. About 
14% hours after the victim’s body was taken to Lu- 
theran Hospital, the defendant, identifying himself 
as David Brown, telephoned the hospital and _ in- 
quired about Mr. Sloan’s condition. Soon thereafter, 
the defendant appeared at Lutheran Hospital, again 
identified himself as David Brown, and again in- 
quired about the condition of the victim. He later 
explained the use of this alias by saying that he felt 
there might be a warrant for his arrest due to a traf- 
fic ticket which had recently become past due. 

He was directed by hospital personnel to Omaha 
police officers who, after contacting a Sergeant Ol- 
son, arranged to have the defendant taken to Omaha 
police headquarters for questioning. 

It is clear the defendant was not then in custody, 
voluntarily accompanied the officers, and was con- 
sidered as a material witness in a possible homicide. 
Officer Lanny Lenker was ordered from off-duty sta- 
tus to headquarters to question the defendant. He 
began questioning the defendant after 9:30 p.m., on 
February 25 at the police station. He asked the de- 
fendant to accompany him to the death scene which 
the defendant agreed to do. The defendant had stat- 
ed he left his vehicle at Lutheran Hospital. Follow- 
ing examination of the death scene, Officer Lenker 
drove him there but his car was not to be found. The 
defendant claimed it must have been stolen. Officer 
Lenker checked with the hospital security guard who 
recalled having seen the defendant at the hospital 
but not with any vehicle. Officer Lenker then asked 
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the defendant to empty his pockets to see his car 
keys. When he dumped out his pockets, no keys 
could be found but the officer then observed a rent 
receipt bearing the name of Reginald Archie. The 
defendant had also been unable to produce any iden- 
tification. At this time Officer Lenker concluded the 
defendant was a prime suspect in the homicide and 
returned him to the police station just after mid- 
night. They began a series of police interrogations 
culminating in a tape-recorded confession given to 
Officer Subby Salerno at about 6 a.m. 

The first interview, conducted by Officer Jack 
O’Donnell, began at midnight, at which time the de- 
fendant was orally given the Miranda warnings and 
agreed to talk to the officer. The interview lasted 
until 2:20 a.m. During that time, according to Offi- 
cer O’Donnell’s testimony, the defendant first stated 
that he had wanted to go out with his wife at about 6 
in the evening but his wife did not wish to go with him. 
He had about $3 when he left his house. He got into 
his automobile and drove to the South Omaha area. 
He then drove to a Colonial Hills apartment located 
at South 13th Street, Omaha, where he intended to 
talk to a man but could not find him. He said he 
talked to the man’s girl friend for awhile, left there, 
got into his automobile, and about this time a friend 
of his that he knew by the name of Reginald Spears 
came up to him and got into his automobile where 
they talked for awhile. Reginald Spears wished to 
borrow $10 from the defendant because he had 
rented an apartment at the Drake Court earlier that 
day for $20, later decided he did not want the apart- 
ment, and needed some money. The defendant had 
no money so Reginald Spears left and the defendant 
returned to his residence. He said that he was near- 
ing his home, apparently having parked his car, and 
was walking when he saw a man lying on the 
ground. He yelled for somebody as the man needed 
help. He ran up the street to call the police and then 
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waited for the rescue squad. He offered to help 
them put the man in the rescue car and eventually 
went back to his apartment where he told his wife 
that he was going out to look for a job. He went 
down to the corner where he called the hospital to 
determine the condition of the man, eventually went 
to the hospital, and was then brought down to the po- 
lice station. 

At about 1 a.m., during the O’Donnell interview, 
the defendant admitted his name was not David 
Brown, first claiming his real name was Reginald 
Spears, then Reginald Bennett. At 1:30 a.m., the de- 
fendant signed a written consent for a search of his 
apartment. Earlier in the interview the defendant 
had denied he had seen or taken any of the personal 
property of the deceased; however, after the search 
of his apartment began, he directed the officers to a 
set of keys which were later found to open the vic- 
tim’s apartment. The police at the same time found 
a slip of paper, a form of receipt with the victim’s 
name on it. 

On return to the central police station, the defend- 
ant recounted the events of the prior evening, this 
time giving a different version then he had given 
earlier. He stated that he left his apartment by 
himself to walk up to 22nd and Jones Streets to get 
some candy for his wife. When he was walking up 
the stairs by the Drake Court, he ran into Mr. Sloan 
who held an object in his hand and threatened to 
spray him with what he thought was mace. A little 
later the defendant stated that Mr. Sloan could have 
possibly thought he was going to rob him and, after 
defendant was pushed to the ground, he threw a rock 
at Mr. Sloan or hit him with a rock. Later, in the 
same interview, he retracted this story, admitted he 
had made it up, and stated the correct story was the 
version he told Officer Lenker, namely, of simply 
finding the body. The interview was concluded and 
defendant was placed in a cell at approximately 2:20 
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a.m. At approximately 3:45 a.m., the defendant 
was brought from his cell to an interrogation room 
where he was interviewed by Officer Subby Salerno. 
That interview concluded at 6 a.m., with a taped 
statement in which the defendant admitted striking 
the victim in the head with a large rock. He said he 
did this after Mr. Sloan reached into his pocket. After 
Mr. Sloan fell to the ground, the defendant picked up 
some change, keys, and a wallet containing $3. After 
the interview, the defendant led the officers to a trash 
can into which he had thrown the victim’s wallet and 
they retrieved it. 

At trial, the defendant retracted his confession and 
again stated that he and his wife found the body af- 
ter it was already on the ground. The jury obvious- 
ly chose not to believe that version of the facts. The 
evidence of the defendant’s statement, together with 
the physical facts, are obviously sufficient to sustain 
both the overruling of the motion for a directed ver- 
dict and the conviction of first degree murder. A 
motion for directed verdict will be denied unless 
there is a total failure of competent proof in a crimi- 
nal case to support a material allegation in the infor- 
mation or where the testimony adduced is of so 
weak or doubtful character that a conviction based 
thereon could not be sustained. State v. Webb, 197 
Neb. 662, 250 N. W. 2d 625 (1977). 

The judgment will be affirmed unless, as con- 
tended by the defendant in his second assignment of 
error, the confession was given involuntarily or 
without a knowing waiver of his right to remain si- 
lent and right to counsel. 

A defendant’s confession is admissible in evidence 
against him only if it was voluntarily given. The to- 
tality of the circumstances must show that the con- 
fession was the product of a rational intellect and 
free will. See, Blackburn v. Alabama, 361 U. S. 199, 
80 S. Ct. 274, 4 L. Ed. 2d 242 (1960); State v. Long- 
more, 178 Neb. 509, 134 N. W. 2d 66 (1965). A further 
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prerequisite to admissibility of any statement given 
during custodial interrogation is that the defendant 
was informed, prior to making the statement, of his 
constitutional privilege against self-incrimination 
and right to counsel. See Miranda v. Arizona, 384 U. 
S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

There is first the assertion of the defendant that 
the interrogation by Officer Lenker, after defendant 
identified himself as David Brown to the Omaha po- 
lice officers at the Lutheran Hospital, was, in fact, 
custodial and, since he was not advised of his rights, 
all further statements given thereafter were tainted. 
This contention is without merit. 

The Miranda procedures apply equally to exculpa- 
tory as well as inculpatory statements, but they 
were not meant to preclude law enforcement person- 
nel from performing their traditional investigatory 
functions such as general on-the-scene questioning 
as to facts surrounding a crime or other general 
questioning of citizens in the factfinding process. 
See, United States v. Akin, 485 F. 2d 1011 (5th Cir., 
1970); Miranda v. Arizona, supra. As related pre- 
viously, the police officers testified that the defend- 
ant was not in custody and was being interviewed as 
a material witness, a fact with which the District 
Court hearing the evidence agreed. Defendant was, 
in fact, returned to the Lutheran Hospital for the 
purpose of picking up his automobile which he had 
voluntarily told the officers he had driven to Luther- 
an Hospital. He then informed the officers that the 
car was stolen. The officers, after finding the de- 
fendant possessed no keys for the vehicle spoken of, 
and after receiving a statement of the security 
guard that he saw the defendant but without an auto- 
mobile, concluded the defendant was probably lying. 
It was only at this point that the police seriously be- 
gan to consider the defendant as a prime suspect. 

He was arrested and no further statements were 
taken until Officer O’Donnell informed him of his 
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rights at the interrogation which began at midnight. 
Officer O’Donnell did so orally and from memory 
rather than using the standard rights advisory form. 
When asked to repeat those rights at trial, he inad- 
vertently omitted the required warning: ‘‘Anything 
you may say can be and will be used against you in 
court.”” He had not, however, omitted the warning 
when asked the same question at the earlier sup- 
pression hearing, and the evidence was properly ad- 
mitted. 

“TW]here the evidence as to what occurred im- 
mediately prior to and at the time of the making of a 
confession shows that it was freely and voluntarily 
made and excludes the hypothesis of improper in- 
ducements or threats, the confession is voluntary 
and may be received in evidence.’’ State v. Keesec- 
ker, 198 Neb. 426, 253 N. W. 2d 169 (1977). 

Each of the officers who testified at the suppres- 
sion hearing testified that the defendant was alert, 
that the statements were voluntary, and that the de- 
fendant voluntarily spoke with the officers. Officer 
Salerno, who obtained the tape-recorded confession, 
testified that the defendant was alert; the defendant 
said he felt well; and he was willing to speak with 
Officer Salerno. The tape itself makes it clear the 
defendant was fully informed of his rights and there 
was no duress, coercion, threats, or promises of re- 
ward or immunity. 

Defendant would have us reverse on his bald as- 
sertion unsupported by any corroboration that he 
felt threatened, was, in fact, tired and weary, and 
was denied his rights. The defendant had a fair 
hearing on the subject of the Miranda rights and the 
evidence fully supports the trial court’s judgment. 
The judgment and sentence are, therefore, affirmed. 

AFFIRMED. 
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MaRIA GLIONNA, APPELLEE, Vv. GERALD E. CHIZEK, 
COMMISSIONER OF LABOR, STATE OF NEBRASKA, 
APPELLANT, IMPLEADED WITH STUART’S, INC., 
APPELLEE. 

281 N. W. 2d 220 


Filed July 10, 1979. No. 42324. 


1. Labor and Labor Relations: Statutes. An appeal from proceed- 
ings under section 48-601 et seq., R. R. S. 1943, the Employment 
Security Law, must be considered by this court de novo. 

2. Labor and Labor Relations: Words and Phrases: Statutes. If an 
employee accepts employment in good faith and through no fault or 
deficiency on his or her part the workload becomes an increasingly 
unreasonable burden so as to affect the health or sense of well- 
being of the employee, voluntary termination does have some justi- 
fiably reasonable connection with or relation to conditions of em- 
ployment and may be deemed for ‘‘good cause’’ under section 48- 
628 (a), R. 8. Supp., 1976. 


Appeal from the District Court for Douglas Coun- 
ty: Joxn C. Burke, Judge. Affirmed. 


James R. Jones and John W. Wynkoop, for appel- 
lant. 


Warren J. Nash, for appellee Glionna. 


Heard before Krivosua, C. J., BRoDKEY, WHITE, 
and Hastincs, JJ., and Morav, District Judge. 


HASTINGS, J. 

This is an appeal by Gerald E. Chizek, Commis- 
sioner of Labor, hereinafter called Chizek, from an 
order of the District Court for Douglas County which 
reversed the determination of the Appeal Tribunal 
of the Department of Labor which found that plain- 
tiff had voluntarily left her employment with 
Stuart’s, Inc., without good cause and therefore was 
not entitled to unemployment compensation bene- 
fits. The initial claim had been heard by a claims 
deputy of the Nebraska Department of Labor who 
found that plaintiff had left her employment because 
she was dissatisfied with her job and her reasons 
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were not of the necessitous and compelling reasons 
indicated in section 48-628 (a), R. S. Supp., 1976. 
Testimony was given by both plaintiff and Don Dan- 
dy, owner of Stuart’s, Inc., before the Nebraska Ap- 
peal Tribunal and additional testimony by plaintiff 
in the District Court. 

According to plaintiff she began working for 
Stuart’s, Inc., on April 1, 1976, and worked until Sep- 
tember 29, 1977, when by her own action she termin- 
ated her employment. She was hired to work from 
10 a.m., until 5:30 p.m., 3 days a week, and from 10 
a.m., to 6 p.m., 2 days a week. Her pay was $3.50 
per hour straight time and then was raised to $4 in 
about 3 months. At first she was employed as a 
seamstress, working with one other lady who was 
more or less in charge. However, the lady in charge 
quit and other people were hired periodically for a 
few days at a time, but for the most part plaintiff 
ran the entire tailor shop by herself. During that 
period of time she did the fittings, marking, ripping, 
sewing, and pressing. She said the volume of work 
increased to the point where she started going to 
work at 9:30 a.m., skipping lunch and one coffee 
break, and working as many as 9, 10, and up to 11 
hours a day. According to plaintiff, there was 
‘more than one evening’’ she was ready to leave 
work for the day when Mr. Dandy asked her to finish 
the job and she would stay until 6 or 7 p.m. At one 
point she testified that almost every day Mr. Dandy 
asked her to work overtime, from 814 to 11 hours per 
day. Apparently Mr. Dandy never told plaintiff she 
would be fired if she did not work overtime, but she 
knew there was the work to be done, she needed the 
job, and she would stay late each day until she was 
finished. At another point in her testimony she said 
she felt there was a danger of losing her job if she left 
at the normal quitting time. 

Finally, the next to the last day she worked, which 
was 2 days before she was to take a week’s vacation, 
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there was so much work to do she told Mr. Dandy 
she could not work 11 hours a day and she could not 
possibly get the work done before taking her vaca- 
tion. He replied they would see tomorrow. The 
next day there was more work on the bench than 
when she had left. She told him it was more work 
than humanly possible to do, and Mr. Dandy started 
to scream, jump up and down, and call her names 
she had never heard before. She began to shake so 
much she ran a needle through her finger. Follow- 
ing that last day she claimed she was sick and upset 
for 2 days. 

Mr. Dandy gave a somewhat different version of 
the events leading up to plaintiff's quitting. He did 
agree that she oftentimes worked overtime, but 
claimed she was manager of the tailor shop and 
could leave at 5:30 p.m., each day, but that she 
wanted to work longer hours. He did not deny there 
was that much work to do and that plaintiff did work 
hard and would get upset. However, he knew she 
was doing extra work after hours for Aksarben. He 
testified she was an excellent seamstress and he had 
tried to hire her back. He also said he sent work to 
other tailor shops, which plaintiff admitted, but she 
denied it made any appreciable difference in her 
workload. 

An appeal under the Employment Security Law, 
sections 48-601 to 48-669, R. R. S. 1948, must be heard 
by the District Court de novo on the record, although 
either party may offer additional evidence after 
proper notice. This court on appeal must also con- 
sider the cause de novo on the record, meaning that 
it is our duty to retry the issues of fact involved in 
the findings complained of and reach an independent 
conclusion thereof. § 48-639, R. R. S. 1943; A. Borch- 
man Sons v. Carpenter, 166 Neb. 322, 89 N. W. 2d 123 
(1958). 

Section 48-628, R. S. Supp., 1976, provided in part: 
‘“‘An individual shall be disqualified for benefits: 
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(a) For the week in which he left work voluntarily 
without good cause ***,’’ (Emphasis supplied.) 
The key phrase, of course, is ‘‘without good cause.”’ 
It is obvious that the Employment Security Law 
does not purport to grant benefits to employees who 
leave their work purely voluntarily. Woodmen of 
the World Life Ins. Society v. Olsen, 141 Neb. 776, 4 
N.W. 2d 923 (1942). However, if the reason for leav- 
ing, voluntarily though it may appear, has some jus- 
tifiably reasonable connection with or relation to the 
conditions of employment, it cannot be said that the 
leaving is ‘‘voluntarily without good cause.’’ In 
Fannon v. Federal Cartridge Corp., 219 Minn. 306, 18 
N. W. 2d 249 (1945), where an employee was trans- 
ferred from one department to another because of 
allergies and then quit because the environment in 
the second position made her ill, the court said: 
‘k * * where factors or circumstances directly con- 
nected with employment result in illness or disease 
to an employee and make it impossible for him to 
continue therein because of serious danger to his 
health, termination of employment for this reason 
may correctly be said to be involuntary and for 
‘good cause attributable to the employer,’ even 
though the employer be free from all negligence or 
wrongdoing in connection therewith.”’ 

The Nebraska Appeal Tribunal, in a decision 
handed down on November 29, 1943, said that where, 
because of a lack of help, an employee found the 
work to be too much for her and quit, ‘‘claimant quit 
with good cause.’’ Appeal Tribunal Decision, No. 
136, Vol. VI, 11-29-48. Also found at CCH Unemploy- 
ment Insurance Reporter, Vol. IB, par. 1975, p. 
30,164. 

The authorities cited and otherwise referred to 
above demonstrate that each situation depends upon 
the particular facts and circumstances therein exist- 
ing and our decisions in this area must be on a case- 
by-case basis. 
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The trial judge in his memorandum and order 
found that plaintiff’s ‘‘workload proved too much for 
her and she became concerned about her physical 
and mental well being.’’ As he so aptly put it, ‘‘The 
facts of this case parallel the Greek fable concerning 
the countryman who killed the goose that laid the 
golden eggs.’’ He concluded plaintiff had sustained 
her burden of proving that she left her employment 
with good cause, within the meaning of section 48- 
628, R. S. Supp., 1976, and was eligible for the bene- 
fits provided by law. 

We do not say that any time an employee decides 
he or she does not like the job or that it is burden- 
some or requires more skill than is possessed by the 
employee, voluntary termination can be for ‘‘good 
cause.’’ However, we do state that when an em- 
ployee accepts employment in good faith and 
through no fault or deficiency on his or her part the 
workload becomes an increasingly unreasonable 
burden so as to affect the health or sense of well- 
being of the employee, voluntary termination does 
have some justifiably reasonable connection with or 
relation to conditions of employment and may be 
deemed for “good cause.’’ The evidence supports 
such a finding here, and the judgment of the District 
Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOSEPH L. 
CLIFFORD, JR., APPELLANT. 
281 N. W. 2d 223 


Filed July 10, 1979. No. 42415. 


1. Criminal Law: Mistrial: New Trial. A mistrial may be declared 
and a new trial granted in a criminal case where there is a mani- 
fest necessity to do so in order to serve the ends of public justice. 

2. Criminal Law: Mistrial: New Trial: Double Jeopardy. Where 
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the trial court discovers, after trial has commenced, that a juror is 
disqualified by reason of bias, and that fact was not disclosed on 
voir dire examination, the court may declare a mistrial without 
prejudice, and the subsequent retrial of the defendant does not con- 
stitute double jeopardy. 

3. Criminal Law: Statutes: Arrest: Proof. Under section 60-430.07, 
R. S. Supp., 1978, an attempt to arrest is an essential element of the 
offense of fleeing in a motor vehicle to avoid arrest, but proof that 
the defendant actually committed the law violation for which the 
arrest was attempted is not required. 


Appeal from the District Court for Sheridan Coun- 
ty: RosBert R. Moran, Judge. Affirmed. 


Jerry Matthews of the Oglala Sioux Tribal Legal 
Services, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before KRIvosHa, C. J., BoSLaAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastinas, JJ. 


McCown, J. 

The defendant was convicted by a jury in the coun- 
ty court on a charge of operating a motor vehicle to 
avoid arrest and sentenced to 60 days in the county 
jail. On appeal the District Court affirmed the con- 
viction and sentence. 

About midnight of September 1, 1977, a deputy 
sheriff was following an automobile on the highway 
near Rushville, Nebraska, and observed it weaving 
from the centerline to the shoulder of the highway. 
The deputy turned on his red lights and stopped the 
vehicle. The defendant was the driver. The deputy 
asked the defendant to take a field sobriety test be- 
cause the defendant’s eyes were bloodshot and the 
deputy could smell alcohol. The defendant failed 
the sobriety tests and the deputy informed him that 
he was under arrest for driving while intoxicated. 
The deputy returned to his patrol car to report the 
arrest and the defendant drove away. A high speed 
chase ensued in which defendant eluded a roadblock 
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and was finally stopped and rearrested by the dep- 
uty and another officer. 

Complaints were filed in the county court of Sheri- 
dan County charging the defendant on one count of 
driving while intoxicated, and on a second count of 
operating a motor vehicle to avoid arrest. Defend- 
ant filed a demand for jury trial. After a jury had 
been selected and trial commenced, one of the ju- 
rors was found to be disqualified and a mistrial with- 
out prejudice was declared. Some 3 weeks later a 
different jury was selected and trial was held. The 
jury acquitted the defendant of the charge of driving 
while intoxicated and found him guilty of the charge 
of operating a motor vehicle to avoid arrest. The 
county court sentenced him to 60 days in the county 
jail. On appeal the District Court affirmed the con- 
viction and sentence and this appeal followed. 

The defendant first contends that the county court 
erred in granting a mistrial without prejudice and 
that defendant’s later trial and conviction violated 
his constitutional right not to be twice put in jeo- 
pardy for the same offense. 

The record establishes that on March 8, 1978, the 
jury panel was assembled and voir dire conducted. 
The prosecutor passed the jurors for cause. The 
court inquired whether two of the jurors were ac- 
quainted with the defendant and they responded: 
“No.’’ The defendant’s attorney inquired whether 
any of the jurors knew the defendant or had ever 
met him, and no one responded. Thereafter the 
panel was passed for cause, and the jury selected. 

Trial commenced and continued through the 
morning. At the noon recess one of the jurors con- 
tacted the judge about his ability to fairly and im- 
partially carry out his duties as a juror. The court 
conducted a hearing and ascertained that the juror 
had not associated the defendant’s name with his 
face at the time of the voir dire examination, but 
after sitting through a portion of the trial the juror ~ 
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realized that he and his wife were well acquainted 
with some of the defendant’s family and knew some 
facts about the defendant that he did not realize at 
the time of the voir dire examination. The juror 
stated that he did not think he could be a fair and 
impartial juror. 

The prosecutor offered to stipulate to a trial by the 
remaining jurors but defendant’s counsel refused. 
The prosecutor moved for a mistrial without preju- 
dice and the defendant moved for a mistrial with 
prejudice. The court declared a mistrial without 
prejudice. The defendant preserved his position 
prior to the retrial contending that he had been twice 
put in jeopardy for the same offense in violation of 
both the Nebraska and United States Constitutions. 

The early common law rule was that the discharge 
of an impaneled jury in a criminal case for any 
cause before the verdict would sustain a plea of for- 
mer jeopardy and operate practically as a discharge 
of the prisoner. The modern rule permits a court to 
discharge a jury without having the effect of acquit- 
ting the defendant in any case where the ends of jus- 
tice would be otherwise defeated. A mistrial may 
be declared and a new trial granted where there is a 
manifest necessity to do so in order to serve the ends 
of public justice. See Arizona v. Washington, 434 U. 
S. 497, 98 S. Ct. 824, 54 L. Ed. 2d 717. 

Long ago the Supreme Court recognized that the 
discovery of the possible bias of a juror after the 
commencement of trial constituted manifest neces- 
sity for a mistrial, and that a subsequent retrial of a 
defendant did not constitute double jeopardy. In 
Simmons v. United States, 142 U. S. 148, 12 8. Ct. 171, 
35 L. Ed. 968, one juror swore during voir dire that 
he did not know the defendant. After the jury was 
impaneled and evidence was taken it became known 
that the juror knew the defendant personally. The 
trial court discharged the jury without prejudice and 
ordered retrial. The issue on appeal was whether 
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the subsequent retrial of the defendant constituted 
double jeopardy. The court held it did not and said: 
‘There can be no condition of things in which the 
necessity for the exercise of this power is more 
manifest, in order to prevent the defeat of the ends 
of public justice, than when it is made to appear to 
the court that, either by reason of facts existing 
when the jurors were sworn, but not then disclosed 
or known to the court, or by reason of outside in- 
fluences brought to bear on the jury pending the 
trial, the jurors or any of them are subject to such 
bias or prejudice as not to stand impartial between 
the government and the accused.’’ 

This court has held that where, during trial, a ju- 
ror is found disqualified because of his partiality to- 
ward the defendant and his failure to disclose that 
fact on voir dire examination, the declaration of a 
mistrial without prejudice and a subsequent retrial 
did not constitute double jeopardy. See Quinton v. 
State, 112 Neb. 684, 200 N. W. 881. In that case we 
said: ‘‘The right, in the absence of statute, to ex- 
clude a juror and discharge the jury in a proper 
case, without prejudice to a future trial of the case 
on its merits, is and of necessity must be inherent in 
the court, within its sound discretion. This is neces- 
sary to the protection of the state, as well as for the 
protection of defendant. To deny it to either would 
be a flagrant abuse of the discretion imposed. * * * 

‘“‘Thus, we conclude that the court, in considering 
the juror disqualified, in discharging the jury, and in 
sustaining the demurrer to the plea in bar, was 
clearly within the law, and that its acts and doings, 
as shown by the record, did not place defendant 
twice in jeopardy.”’ 

The disqualification of the juror in the present 
case and the declaration of a mistrial due to the ju- 
ror’s bias were manifestly necessary to serve the 
ends of justice and the retrial of the defendant under 
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such circumstances did not constitute double jeop- 
ardy. 

Defendant also contends the court erred in refus- 
ing to instruct the jury that the State had the burden 
to prove defendant had actually violated a law of the 
State of Nebraska for which officers were attempt- 
ing to arrest him in order to establish all the essen- 
tial elements of the crime of operating a motor vehi- 
cle to avoid arrest. 

The court instructed the jury that the State must 
prove beyond a reasonable doubt that the defendant 
was operating a motor vehicle upon a public high- 
way or road; that he knew a law enforcement officer 
was attempting to arrest him for violating a law of 
the State of Nebraska; that he fled in a motor vehi- 
cle to avoid such arrest; and that the acts were done 
at the times and places alleged. 

Section 60-430.07, R. S. Supp., 1978, provides: ‘‘It 
shall be unlawful for any person operating any mo- 
tor vehicle to flee in such vehicle in an effort to 
avoid arrest for violating any law of this state. 
* * PP 

The offense of fleeing in a motor vehicle to avoid 
arrest is separate and distinct from any offense for 
which law enforcement officers were attempting to 
make the arrest. The two offenses are not interde- 
pendent, nor is proof of the commission of one of- 
fense an essential element of proof of the other of- 
fense. Under section 60-430.07, R. S. Supp., 1978, an 
attempt to arrest is an essential element of the of- 
fense of fleeing in a motor vehicle to avoid arrest, 
but proof that the defendant actually committed the 
law violation for which the arrest was attempted is 
not required. To the extent the dicta in State v. 
Goodloe, 197 Neb. 632, 250 N. W. 2d 606, may be in 
conflict, it is disapproved. 

The instructions given to the jury in the present 
case properly set out the essential elements of the 
offense, and the court did not err in refusing defend- 
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ant’s requested instruction. The judgment of the 
District Court was correct and is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RAYMOND O. KING, 
APPELLANT. 
281 N. W. 2d 226 


Filed July 10, 1979. No. 42419. 


Criminal Law: Motor Vehicles: Theft. Whether, at the time of 
taking an automobile, the defendant had the intent of permanent- 
ly depriving the owner of its use or whether he intended to return 
it is a question of fact. 

Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Dennis G. Carlson, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


WHITE, J. 

The defendant was tried in the District Court on a 
charge of automobile theft in violation of section 28- 
522, R. R. 8. 1943. The defendant waived a jury and 
at trial he contended he was guilty only of the lesser- 
included offense of wrongful taking of an automo- 
bile, also known as joy riding. § 28-521, R. R. 8. 
1943. The trial court found the defendant guilty of 
automobile theft and sentenced him to a term of 1 
year in the Nebraska Penal and Correctional Com- 
plex with credit for time spent in the county jail 
awaiting trial. The defendant appeals. We affirm. 

Defendant assigns three errors here but they are 
interrelated and may be stated as follows: That the 
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evidence is not sufficient to sustain a conviction for 
automobile theft and the trial court should have 
found the defendant guilty of the lesser-included 
charge of automobile joy riding. The principal dis- 
tinction between the offenses is the intent to keep or 
permanently deprive the owner of use of the automo- 
bile, which is an element of automobile theft. 

In reviewing criminal cases, this court will not set 
aside the judgment of the trial court if there is suffi- 
cient evidence, taking the view most favorable to the 
State, to support the judgment. State v. Olson, 200 
Neb. 341, 263 N. W. 2d 485. It is not the province of 
the Supreme Court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the 
evidence. State v. Partee, 199 Neb. 305, 258 N. W. 2d 
634. 

The following facts are undisputed. On the after- 
noon of March 17, 1978, at approximately 3 p.m., the 
defendant went to the Vanice Pontiac-Cadillac, Inc., 
used car lot located at 70th and O Streets, Lincoln, 
Nebraska. He drove a 1968 Pontiac GTO. While 
there, he removed the key from the turn signal of a 
1967 Pontiac and took it with him upon leaving. At 
approximately 3 a.m., the morning of March 18, 
1978, the defendant returned to the Vanice parking 
lot and, by his own admission, took the 1967 Pontiac 
without permission and without consent of the 
owner. At 8:30 a.m., on March 18, 1978, a Lincoln 
policeman at 22nd and A Streets observed the de- 
fendant driving a 1967 Pontiac without license plates 
or in transit tags. The policeman pursued him and, 
after an extended chase, apprehended the defendant 
at 27th and C Streets, approximately 5 miles from 
where the automobile had been taken. 

Upon being arrested, the defendant was advised of 
his Miranda rights and taken to the Lincoln police 
station where he was questioned. 

In support of his contention that he is guilty only of 
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the lesser offense of joy riding, the defendant testi- 
fied at trial that he had never intended to keep the 
automobile. He testified he never left the city of 
Lincoln after taking the automobile on March 18, 
1978, and that, at the time he was apprehended, he 
had just delivered a friend to her home and was on 
his way back to the Vanice automobile dealership 
where he intended to leave the automobile in the 
near vicinity of that lot. The defendant asserts that 
he had been released 2 days previously from the 
county jail and had not yet found a place to stay. He 
thought he would sleep in the automobile if he 
needed to and, other than that, he only took it to ride 
around. 

In opposition to defendant’s testimony on intent, 
the State presented testimony from two Lincoln po- 
lice officers. The police officers testified that at the 
police station the defendant told them he was steal- 
ing cars for an unidentified party in Denver, that he 
stole the cars to get money and drugs, and that he 
would not steal a car just for joy riding. He further 
told the police officers that had he had time to tune 
up the car, he would not have been caught. 

The defendant asserts he was under the influence 
of amphetamines and marijuana at the time of the 
taking and at the time of his apprehension. There is 
no assertion that he was not capable of forming the 
necessary intent for automobile theft. Nor is there 
any contention on appeal that the statements of the 
defendant were not, in fact, voluntary and given af- 
ter warnings required in Miranda v. Arizona, 384 U. 
S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694. Essentially, 
the defendant’s response to the incriminating state- 
ments testified to by the police was to deny having 
made them. 

‘“‘Any person who steals or attempts to steal an 
automobile or motorcycle, of any value, * * * with 
intent thereby to defraud the owner; * * * shall be 
deemed guilty of a felony, ** *. The possession of 
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such property without the consent of the owner and 
without a certificate of registration issued to the pos- 
sessor as required by law, shall be prima facie evi- 
dence of guilt ***.”’ § 28-522, R. R. S. 1943. The 
State does not dispute that the absence of an intent 
to permanently deprive the owner is a defense to a 
charge of automobile theft. The State simply as- 
serts that the evidence is sufficient for the trial court 
to have found the defendant guilty. We agree. The 
possession of the stolen automobile without the per- 
mission of the owner and without a certificate of reg- 
istration is in itself prima facie evidence. Whether 
such evidence is overcome so as to place a further 
burden on the State, or the fact that the defendant 
was apprehended within a reasonable time of the 
taking and within the same community as the tak- 
ing, need not be decided here since the trial court 
could and did properly consider the defendant’s own 
statements to the officers concerning his intent. ‘‘It 
must be borne in mind that the intent with which an 
act is done is purely a mental process and hard to 
establish by direct proof. It is generally a conclu- 
sion that must be drawn after a consideration of the 
actions of the defendant, viewed in the light of all the 
surrounding circumstances.’’ Buckley v. State, 131 
Neb. 752, 269 N. W. 892. 

The evidence in this case was clearly sufficient to 
justify the trial court’s determination. The judg- 
ment and sentence are affirmed. 

AFFIRMED. 


LEE S. RaGaINs, APPELLEE, v. Nancy M. 
RAGAINS, APPELLANT. 
281 N. W. 2d 516 


Filed July 17, 1979. No. 41998. 


1. Divorce: Alimony: Property. The general rule is that the fixing 
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of alimony and distribution of property rest in the sound discretion 
of the District Court and in the absence of abuse of discretion will 
not Be: gistanbed on appeal. 

The rule for determining alimony or divi- 
sion of property in divorce actions provides no mathematical for- 
mula by which such an award can be exactly determined. Gen- 
erally speaking, awards in cases of this kind vary from one-third to 
one-half of the value of the property involved depending upon the 
facts ane circumstances of the particular case. 

The division of property and the issue of 
alimony may be considered together and they are to be determined 
upon the consideration of all the facts and circumstances, 

Divorce: Property. Although this court would generally prefer 
that there be a complete division of the property in dissolution ac- 
tions, when the proper situation presents itself the trial court does 
not abuse its discretion in having the parties own an undivided one- 
half interest in the property. 

Divorce: Alimony: Property. The award of alimony and the di- 
vision of property are determined by the circumstances of the par- 
ties at the time of the dissolution of the marriage, the length of the 
marriage, the health, relative earning power, and education of the 
parties, and whether there are unemancipated children. No case 
has said that the granting, denial, or reduction of alimony nor the 
division of property are to be considered punitive, and no such pro- 
vision should be engrafted on the law of this state. 

Divorce: Attorney’s Fees. The award of an attorney’s fee is dis- 
cretionary with the trial court and depends upon a variety of fac- 
tors, including all the circumstances such as the amount of the divi- 
sion of the property, the alimony awarded, the earning capacity of 
the parties, and the general equities of the situation. 


Appeal from the District Court for Buffalo County: 


DEWayneE WoLF, Judge. Affirmed. 


Tye, Worlock, Tye, Jacobsen & Orr and Larry E. 


Butler, for appellant. 


Knapp, State, Yeagley, Mues & Sidwell, for ap- 


pellee. 


Heard before Krivosua, C. J., McCown, BRoDKEY, 


and Hastincs, JJ., and WHITEHEAD, District Judge. 


WHITEHEAD, District Judge. 
This is an action for dissolution of marriage. The 


District Court found that the marriage was irre- 
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trievably broken and entered a decree of dissolution. 
The court granted custody of the one remaining 
minor, dependent child of the parties to the wife and 
awarded child support. The court also made a prop- 
erty division, awarded alimony to the wife, and 
awarded the wife an attorney’s fee. The wife has 
appealed. 

The parties were married October 26, 1952. The 
wife was 18 years old and the husband was 20 years 
old at the time of the marriage. Both had com- 
pleted high school. At the time of the dissolution, 
the wife was 43 years old and the husband was 45 
years old. At the time of the marriage the husband 
owned 25 Hereford stock cows, a saddle horse, and 
an automobile that was 1 year old. The wife 
brought basically no property into the marriage. 
Immediately following the marriage the parties 
moved to a ranch owned by the husband’s grand- 
father where the husband was employed, receiving 
compensation of $150 per month and free feed for his 
livestock. 

In 1953 the oldest of the three children of the par- 
ties was born. Only one child is now a minor. In 
1954 the husband entered the military service and 
upon discharge entered college as a preveterinary 
student. He was graduated as a veterinarian in 
1963. During the entire 7 years in which the hus- 
band attended college, both parties worked to sup- 
port the family, the wife working as a babysitter and 
in a day care center, the husband on a construction 
crew and in cutting hay. , 

For the first 3 years of school, the husband re- 
ceived benefits under the G. I. Bill. After his eligi- 
bility had been used up, the husband’s parents sent 
him $160 per month until he graduated 4 years later. 
Further, the husband’s parents paid for all of his 
tuition and books throughout his schooling. 

Upon the husband’s graduation in 1963, the parties 
moved to Kearney, Nebraska, where the husband 
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commenced the practice of veterinary medicine. At 
the time of the dissolution the parties had acquired a 
variety of personal property including household fur- 
nishings, automobiles, machinery, livestock, and 
land, including a residence and an interest in the 
real estate of the veterinary clinic of which the hus- 
band is a partner, an interest in the veterinary clinic 
partnership, and a livestock partnership. 

The wife worked on the farm during the marriage 
and also cared for the family home and the children. 
In 1976, the wife had open heart surgery at the Mayo 
Clinic and a prosthetic valve was placed in the 
heart. Evidence was contradictory as to her pres- 
ent health. In the last several years, as a result of 
the increasing number of veterinarians practicing in 
the area and an influx of cutrate drug houses, the 
husband’s income has declined substantially. He 
also suffers from diabetes, which curtails his ability 
to work. The husband’s average monthly income 
for 1977 was $1,100. The husband has no source of 
income aside from his veterinarian practice. 

The District Court, on January 17, 1978, entered its 
decree dissolving the marriage and awarding cus- 
tody of the remaining minor child to the wife, sub- 
ject to the reasonable visitation rights of the hus- 
band, and ordered the husband to pay child support 
for the minor child in the sum of $150 per month. 
The court, in making a property division, credited 
the husband with $5,000 in assets owned by him at 
the time of the marriage, 56 percent of the fair mar- 
ket value of a tract of agricultural real estate of 
which 56 percent of the purchase price was paid as a 
result of a $15,000 gift from the husband’s mother, 
and 22.7 percent of the fair market value of another 
parcel of agricultural real estate of which 22.7 per- 
cent of the purchase price was paid from the sale 
proceeds of land inherited from the husband’s 
grandmother. Also, the husband was given credit 
for $7,500 of monetary gifts from his mother to make 
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annual payments on land contracts. The court did 
not give the husband credit for $9,500 in gifts re- 
ceived from his mother which were used to pay vari- 
ous household expenses. 

In the property division the court awarded each of 
the parties a portion of the parties’ real estate out- 
right, awarded each an undivided one-half interest 
in certain real estate, divided the personal property, 
and assigned the major portion of indebtedness to 
the husband. The court further ordered alimony to 
the wife in the sum of $300 per month until the death 
or remarriage of the wife, but not to exceed a total 
of 120 months, and ordered the husband to pay the 
costs, including a $500 attorney’s fee. The wife has 
appealed. 

No issues as to custody or child support are raised 
by the wife. She assigns a number of alleged errors 
which could be summarized by stating: (1) That 
the court erred in the property division by crediting 
the husband with the assets owned by him at the 
time of the marriage, with a portion of the gifts re- 
ceived from his mother, and with the portion of the 
value of the real estate purchased with money re- 
ceived as gifts or inheritance; (2) that the division of 
the property was unfair; (3) that the award of ali- 
mony was inadequate, unfair, and unreasonable; (4) 
that the award of an attorney’s fee was unreason- 
able; (5) that the court erred in dividing the prop- 
erty to require the parties to remain as coowners of 
certain parcels of real estate; and (6) that the court 
erred in not considering evidence as to the responsi- 
_ bility for the breakdown of the marriage. 

The property involved in this case had a total 
value of $465,931.46 less liabilities of $125,276, produc- 
ing net assets of $340,655.46. In the division of the 
property, the District Court made an allowance to 
the husband of $75,460 for an inheritance, gifts he re- 
ceived from his mother, and property owned prior to 
the marriage. The balance of the net assets were 
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divided as follows: $138,481.75 to the husband and 
$126,713.71 to the wife. The wife also received an 
award of alimony of $36,000. 

The issues raised on appeal concerning the prop- 
erty division and alimony can be discussed together. 

The general rule is that the fixing of alimony and 
distribution of property rest in the sound discretion 
of the District Court and in the absence of abuse of 
discretion will not be disturbed on appeal. Schmer 
v. Schmer, 197 Neb. 800, 251 N. W. 2d 167 (1977); 
Olson v. Olson, 195 Neb. 8, 236 N. W. 2d 618 (1975); 
Tavlin v. Tavlin, 194 Neb. 98, 230 N. W. 2d 108 (1975). 

The wife argues strongly that the award of prop- 
erty is patently unfair under the decree. Consider- 
ing all the property awarded to the husband by the 
District Court, he receives 62.8 percent of the prop- 
erty and the wife receives 37.2 percent. When, how- 
ever, you consider the amount of alimony received 
by the wife plus her property award, the husband re- 
ceives approximately 52 percent of the property and 
the wife 48 percent. This court has said that the rule 
for determining alimony or division of property in 
divorce actions provides no mathematical formula 
by which such an award can be exactly determined. 
Generally speaking, awards in cases of this kind 
vary from one-third to one-half of the value of the 
property involved depending upon the facts and cir- 
cumstances of the particular case. Junker v. Junk- 
er, 188 Neb. 555, 198 N. W. 2d 189 (1972). 

The division of property and the issue of alimony 
may be considered together and they are to be deter- 
mined upon the consideration of all the facts and cir- 
cumstances. Sullivan v. Sullivan, 192 Neb. 841, 224 
N. W. 2d 542 (1975); Boroff v. Boroff, 197 Neb. 641, 
250 N. W. 2d 613 (1977). 

We find no error in the division of property and 
award of alimony in this case. Although this court 
would generally prefer that there be a complete divi- 
sion of the property in dissolution actions, when the 
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proper situation presents itself the trial court does 
not abuse its discretion in having the parties own an 
undivided one-half interest in the property. In this 
situation it is in the best interest of the parties that 
they are left as owners of an undivided one-half in- 
terest in several parcels of property to be able to 
share equally in the appreciation and development 
potential of the property. 

The wife raises the issue that the trial court was in 
error in refusing to hear testimony as to the alleged 
responsibility for the breakdown of the marriage. 
The clearest expression of the rule of law is set forth 
in the concurring opinion in Theye v. Theye, 200 
Neb. 206, 263 N. W. 2d 92 (1978), which states as fol- 
lows: ‘‘The award of alimony and the division of 
property are determined by the circumstances of 
the parties at the time of dissolution of the mar- 
riage, the length of the marriage, the health, rela- 
tive earning power, and education of the parties, and 
whether there are unemancipated children. See § 42- 
365, R. S. Supp., 1976. No case has said that the 
granting, denial, or reduction of alimony nor the di- 
vision of property are to be considered punitive. I 
would not engraft any such provision on the law of 
this state.’”’ Nor do we. 

As to the issue of attorney’s fees, in an action for 
dissolution of marriage, the award of attorney’s fees 
is discretionary with the trial court and depends 
upon a variety of factors, including all the circum- 
stances such as the amount of the division of prop- 
erty, the alimony awarded, the earning capacity of 
the parties, and the general equities of the situation. 
Campbell v. Campbell, 202 Neb. 575, 276 N. W. 2d 220 
(1979). We see no error in the award of attorney’s 
fees. The wife is allowed $1,000 for the services of 
her attorney in this court. 

AFFIRMED. 
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THOMAS D. JOHNSON AND Rutu M. JOHNSON, 
APPELLANTS AND CROSS-APPELLEES. 

281 N. W. 2d 892 


Filed July 17, 1979. No. 42031. 


1. Easements. The use and enjoyment which will give title by pre- 
scription to an easement is substantially the same in quality and 
characteristics as the adverse possession which will give title to 
real estate. 

2. Easements: Time. The use must be adverse, under a claim of 
right, continuous and uninterrupted, open and notorious, exclusive, 
with the knowledge and acquiescence of the owner of the servient 
tenement, and continuous for the full prescriptive period. 

3. Easements: Evidence. To prove a prescriptive right to an ease- 
ment all of the elements to a prescriptive use must be generally es- 
tablished by clear, convincing, and satisfactory evidence. 

4, Easements: Time: Burden of Proof. Where a claimant has 
shown open, visible, continuous, and unmolested use of land for a 
period of time sufficient to acquire an easement by adverse user, 
the use will be presumed to be under a claim of right. The owner 
of the servient estate, in order to avoid acquisition of easement by 
prescription, has the burden of rebutting the prescription by show- 
ing the use to be permissive. 

5. Easements. The term ‘‘exclusive use’’ does not mean that no one 
has used the driveway except the claimant of the easement. It 
simply means that his right to do so does not depend upon a similar 
right in others. 

6. Easements: Intent. The term ‘‘claim of right’? means nothing 
more than the intention of the disseisor to appropriate and use the 
land as his own to the exclusion of all others, irrespective of any 
semblance or shadow of actual title or right. This ‘‘claim of right’ 
means no more than ‘‘hostile’’ and if possession is hostile it is 
“under a claim of right.”’ 

7. Adverse Possession: Intent: Time. Under the law of adverse 
possession, the intent with which the claimant first took possession 
of a disputed tract is not ordinarily of too much significance. When 
the possession of the land of another, no matter what the intention 
may have been in making the first entry, amounts to that which the 
law deems as adverse to the true owner and such possession con- 
tinues for the statutory period of limitations of 10 years, the ad- 
verse holding ripens into ownership in the absence of explanatory 
circumstances affirmatively showing the contrary. 

8. Adverse Possession: Intent. Intent may be either actual or im- 
plied, or inferred from the circumstances. In most cases it is in- 
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ferred from the circumstances. Actual assertion of claim of own- 
ership is not necessary. 

9. Easements: Adverse Possession. Although land may be unen- 
closed, where there is a well-defined roadway or path thereon, the 
rule as to a prescription of adverse use applies, and places the 
burden on the landowner to establish that the use by the claimant 
of the prescriptive right was permissive. 

10. Easements: Words and Phrases. ‘‘Acquiescence’’ means passive 
assent or submission, quiescence, or consent by silence. 

11. Easements: Time: Notice. If the use of an easement has been 
for the requisite time, notorious, adverse, visible, and under a 
claim of right, the owner of the servient tenement is charged with 
knowledge of such use and his acquiescence in it is implied. 

12. Appeal and Error: Equity: Evidence. While the law requires 
this court, in determining an appeal in an equity action involving 
questions of fact, to reach an independent conclusion without refer- 
ence to the findings of the District Court, this court will, in deter- 
mining the weight of the evidence, where there is an irreconcilable 
conflict thereon on a material issue, consider the fact that the trial 
court observed the witnesses and their manner of testifying. 


Appeal from the District Court for Thayer County: 
ORVILLE L. Coapy, Judge. Affirmed. 


David E. Cording, for appellants. 


Leonard J. Germer and Lance J. Johnson, for ap- 
pellee. 


Heard before KrivosHa, C. J.. McCown, BRODKEYy, 
and Hastincs, JJ., and WHITEHEAD, District Judge. 


BRODKEY, J. 

Plaintiff, Bill Svoboda, instituted this action in the 
District Court for Thayer County, seeking an order 
granting to himself, other adjoining landowners, and 
the general public, an easement by prescription for 
the use of a roadway across defendants, Thomas and 
Ruth Johnson’s property; and also for an order es- 
tablishing an easement for a waterline under and 
across the same property. He also sought an order 
for the removal of a gate built by defendants across 
the same property, and a permanent injunction to 
prevent the defendants from interferring with the 
easements sought. 
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After the trial to the court without a jury, the Dis- 
trict Court entered its findings and orders on Feb- 
ruary 21, 1978. The trial judge found that by pre- 
scription the plaintiff had a waterline easement and 
a private roadway easement for his own and his in- 
vitees’ use over defendants’ property. He also or- 
dered that the defendant remove the gate across the 
roadway and that the defendant should be enjoined 
from interferring in any way with the plaintiff’s use 
of the easements. The court also found that the 
plaintiff failed to prove that a public easement ex- 
isted over defendants’ property. Defendants then 
perfected this appeal, and the plaintiff cross- 
appealed from the District Court’s finding that the 
plaintiff failed to prove an easement for the use of 
the general public. 

For the purpose of visualizing the various tracts of 
land involved in this case, and for a better under- 
standing of the issues involved, we have prepared a 
plat reflecting the evidence introduced during the 
trial with reference to these matters. 


TRACT & 
JOHASON PROPERTY 


(ROSNHOF) 
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Plaintiff and defendants are the owners of neigh- 
boring tracts of land located in and near Hebron, 
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Nebraska. Plaintiff Svoboda owns the property as 
shown on the plat referred to. Defendants, Thomas 
and Ruth Johnson, are the owners of tracts 4 and 4 
A. Tract 4 A is the property upon which the plaintiff 
seeks to establish the prescriptive easements. Both 
the plaintiff and defendants trace the ownership of 
their respective properties to one J. E. Shearer, who 
in 1910 purchased an 80-acre tract of land containing 
all of the property east of U. S. Highway No. 81, ex- 
cept for the lot on the northwest corner of the plat. 
J. E. Shearer operated a gravel pit on this property 
until sometime in the early 1940’s. Access to the 
gravel pit was obtained by a roadway which entirely 
occupied tract 4 A. Before J. E. Shearer died in 
1950, he sold tract 4 to one Herb Braasch who built a 
service station on the tract, the building being lo- 
cated approximately 10 feet from the boundary line 
between tracts 4and 4A. Traffic entering or leaving 
from the service station crossed over tract 4 A, al- 
though there is no evidence in the record that ex- 
press permission was ever obtained from J. E. 
Shearer or his heirs. In October of 1974, the defend- 
ants became the owners by purchase of tract 4, in- 
cluding the service station upon the land. 

J. E. Shearer died in 1950. His estate (or his 
heirs) sold separate tracts of land located in the 
gravel pit area to various purchasers. In 1962, 
plaintiff's father bought the property shown on the 
plat. He used the land for raising horses. In No- 
vember of 1976, the senior Svoboda made a gift of 
that property to his son, Bill B. Svoboda, the plaintiff 
herein. Tract 4 A served as the only road for the 
senior Svoboda and the plaintiff to gain access to 
their property. Also, plaintiff’s father, in 1962, in- 
stalled a waterline under tract 4 A to service his 
property. Other adjoining landowners were also 
using tract 4 A for access to their properties. 

It appears that defendant, Thomas Johnson, built 
a carwash operation behind his service station, but 
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experienced difficulty with water draining off of 
tract 4 A, the roadway. In contacting the city of 
Hebron for assistance in improving the drainage off 
of tract 4 A, he discovered that J. E. Shearer’s es- 
tate, or decedent’s heirs, still owned tract 4 A. In 
November of 1975, Johnson purchased tract 4 A and 
received a warranty deed for the land signed by de- 
cedent’s heirs, his three sons, and their wives. 
Thereafter, in March of 1977, Johnson built a fence 
across tract 4 A with a 14-foot gate in it. The gate 
was never locked and the plaintiff has been able to 
open the gate to drive back to his property without 
interference by the defendants. 

Shortly after the gate was erected, plaintiff Svo- 
boda contacted the defendant, Thomas Johnson, to 
obtain a permanent easement across tract 4 A. 
Johnson refused to give plaintiff a permanent ease- 
ment, offering instead a year’s lease. At that time 
Svoboda stated that he claimed a permanent ease- 
ment over tract 4 A. 

Tract 4 A ends near the barn located on plaintiff’s 
property, to the east of defendants’ property. Plain- 
tiff’s property is bounded on the south by a county 
road as shown on the plat. There is evidence in the 
record that the soil is sandy, that the surface has 
gullies, and that in bad weather it would be impos- 
sible to drive onto the Svoboda property without 
prior preparation of the land for a road, although a 
road from the county road was never considered be- 
cause plaintiff had been using the road on tract 4 A 
and a new road was not needed. Svoboda testified 
that it would be impractical and would necessitate 
the expenditure of money to build a road across his 
property from the county road to the barn. 

The defendants have advanced four arguments in 
an attempt to defeat the plaintiff’s claim of an ease- 
ment by prescription. Defendants contend the 
plaintiff failed to prove: (1) That his use of tract 4 
A was ‘‘exclusive;’’ (2) that his use was exercised 
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under a ‘“‘claim of right;’’ (3) that the plaintiff’s use 
was by ‘‘permission;’’ and (4) that the plaintiff did 
not perform any acts which would bring his claim of 
right to the defendants’ attention or knowledge. 

We conclude the evidence in the record establishes 
that an easement was created in favor of plaintiff's 
father because of his use of the road for over 10 
years, and that easement was by law transferred to 
the plaintiff when his father subsequently gave him 
the property. Further, the defendants, as pur- 
chasers of tract 4 A, took tract 4 A subject to that 
easement, and should be restrained from doing any 
acts which would interfere with the plaintiff’s full 
use of the easement as it existed at the time the de- 
fendants bought tract 4 A. Polyzois v. Resnick, 123 
Neb. 663, 243 N. W. 864 (1932). 

The general rules applicable to prescriptive ease- 
ments are well settled in Nebraska, and are set out 
in Jurgensen v. Ainscow, 155 Neb. 701, 53 N. W. 2d 
196 (1952), as follows: ‘‘The use and enjoyment 
which will give title by prescription to an easement 
is substantially the same in quality and characteris- 
tics as the adverse possession which will give title to 
real estate. It must be adverse, under a claim of 
right, continuous and uninterrupted, open and noto- 
rious, exclusive, with the knowledge and acquies- 
cence of the owner of the servient tenement, for the 
full prescriptive period. * * * 

“To prove a prescriptive right to an easement, all 
the elements of prescriptive use must be generally 
established by clear, convincing, and satisfactory 
evidence. * * * 

“The prevailing rule is that where a claimant has 
shown open, visible, continuous, and unmolested use 
of land for a period of time sufficient to acquire an 
easement by adverse user, the use will be presumed 
to be under a claim of right. The owner of the servi- 
ent estate, in order to avoid the acquisition of the 
easement by prescription, has the burden of rebut- 
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ting the prescription by showing the use to be per- 
missive. * * * 

“It is presumed, however, that every man knows 
the condition and status of his land; and if anyone 
enters into open and notorious possession of an ease- 
ment therein under a claim of right, the owner is 
charged with knowledge thereof. * * *.’’ [Citations 
omitted.] Thus there are six elements which must 
be established by clear and convincing evidence be- 
fore an easement by prescription will be found to ex- 
ist. 

First, the claimant’s use must be continuous and 
uninterrupted for the required period of time. Con- 
not v. Bowden, 189 Neb. 97, 200 N. W. 2d 126 (1972). 
The claimed easement must have been exercised 
whenever there was any necessity to do so and with 
such frequency that the owner of the servient estate 
would have been apprised of the right being claimed 
against him. The plaintiff testified that his father 
consistently used tract 4 A on a day-to-day basis 
from the date they bought their property in 1962, and 
that fact was obvious and known to the Shearers. 
Under section 25-202, R. R. S. 1943, an action for the 
recovery of title or possession of lands can only be 
brought within the 10 years after the cause of action 
shall have accrued. Even disregarding the possi- 
bility that when the plaintiff’s father bought his 
property from the Shearers, tract 4 A was already 
subjected to an easement by necessity, the right to 
bring an action for ejectment would have com- 
menced in 1962 and would have been barred in 1972. 

The second element required to be established by 
the claimant is that the use was open and notorious 
so that the owner will learn of the use, assuming that 
he keeps himself informed about the condition of his 
property. Again the plaintiff’s undisputed testi- 
mony, that both he and his father used tract 4 A ona 
day-to-day basis from the date the senior Svoboda 
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bought his property in 1962, establishes such an open 
and notorious use. 

The third element to be proved is that claimant’s 
use was exclusive. In Jurgensen v. Ainscow, supra, 
we stated that: ‘‘The term ‘exclusive use,’ how- 
ever, does not mean that no one has used the drive- 
way except the claimant of the easement. It simply 
means that his right to do so does not depend upon a 
similar right in others. See, 17 Am. Jur., Ease- 
ments, § 64, p. 976; Thompson v. Bowes, 115 Me. 6, 97 
A. 1,1 A. L. R. 1365; Annotation, 111 A. L..R. pp. 223, 
224.’’ See, also, Hopkins v. Hill, 160 Neb. 29, 68 N. 
W. 2d 678 (1955). 

Although the plaintiff claims the public in general 
has also acquired an easement in tract 4 A, he still 
maintains that his use was for the purpose of ob- 
taining ingress and egress to his property, and was 
not dependent upon the use made of tract 4 A by the 
public. The evidence shows that the public’s use 
was primarily confined to the portion of tract 4 A ad- 
jacent to the service station on tract 4. The public 
has used tract 4 principally for obtaining passage 
into the service station or the carwash at the rear of 
the station, although neighboring property owners, 
to a limited extent, used the road for access to their 
properties. 

The fourth element required to prove a prescrip- 
tive easement is that the claimant’s use was under a 
claim of right, such that there is no recognition of 
the right of the owner of the servient tenement to 
stop the use. In Barnes v. Milligan, 196 Neb. 50, 241 
N. W. 2d 508 (1976), we quoted from 3 Am. Jur. 24d, 
Adverse Possession, § 96, p. 177, with reference to 
the meaning of ‘‘claim of right,’’ as follows: 
“Terms such as ‘‘claim of right,’’ ‘‘claim of title,’ 
and ‘‘claim of ownership,’’ when used in this connec- 
tion, mean nothing more than the intention of the 
disseisor to appropriate and use the land as his own 
to the exclusion of all others, irrespective of any 
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semblance or shadow of actual title or right. * * * 
Thus, ‘‘claim of right’? means no more than ‘‘hos- 
tile’’ and if possession is hostile it is ‘‘under a claim 
of right.”’’ ”’ 

In Purdum v. Sherman, 163 Neb. 889, 81 N. W. 2d 
331 (1957), we discussed what constitutes a claim of 
right as follows: ‘‘It can readily be seen that the in- 
tent with which the claimant first took possession of 
the disputed tract is not ordinarily of too much sig- 
nificance. The title of the true owner is lost by his 
inaction. It would seem, therefore, that when the 
possession of the land of another, no matter what the 
intention may have been in making the first entry, 
amounts to that which the law deems as adverse to 
the true owner and such possession continues for the 
statutory period of limitation of 10 years, the ad- 
verse holding ripens into ownership in the absence of 
explanatory circumstances affirmatively showing 
the contrary such as occupancy under a lease, an 
easement, or a permissive use. City of Rock 
Springs v. Sturm, 39 Wyo. 494, 273 P. 908, 97 A. L. R. 
1. See Annotation, 97 A. L. R. 14.’’ In Barnes v. 
Milligan, 200 Neb. 450, at 456-457, 264 N. W. 2d 186, at 
190-191 (1978), we stated, in pertinent part, as fol- . 
lows: ‘‘The intent may be either actual or pre- . 
sumed, or inferred from the circumstances. In 
most cases it is inferred from the circumstances. 
* * * As the cases make clear, actual assertion of 
claim of ownership is not necessary.”’ 

Although there is no evidence the plaintiff or his ~ 
father ever asserted a claim to an easement over 
tract 4 A, in haec verba, Dail Shearer, the son of J. 
E. Shearer who owned tract 4 A before his death, 
testified that he knew the plaintiff and his father had 
used tract 4 A as a road since buying their property 
in 1962; and also that plaintiff’s father placed a 
waterline under tract 4 A in 1962, extending to his 
property. We conclude that plaintiff’s claim was 
under a ‘‘claim of right.’’ 
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The fifth element which must be established in or- 
der to create an easement by prescription is that the 
claimant’s use was adverse. In Fischer v. Grins- 
bergs, 198 Neb. 329, 252 N. W. 2d 619 (1977), we 
stated: ‘‘As long ago as 1912, this court stated in 
Marjerus v. Barton, 92 Neb. 685, 139 N. W. 208 (1912), 
that if a person proves uninterrupted and open use 
for the necessary period without evidence to explain 
how the use began, the presumption is raised that 
the use is adverse and under claim of right, and the 
burden is on the owner of the land to show that the 
use was by license, agreement, or permission. The 
presumption of adverse use and claim of right, when 
applicable, prevails unless it is overcome by a pre- 
ponderance of the evidence. Butts v. Hale, 157 Neb. 
334, 59 N. W. 2d 583 (1953); Jurgensen v. Ainscow, 
supra.’’ (Emphasis supplied. ) 

Dail Shearer testified that he had never required 
anyone to obtain permission to use tract 4 A, nor had 
he tried to keep anyone off the tract. Defendants 
argue that a presumption of adverse use by the 
plaintiff cannot arise because the evidence shows 
the use by all persons who used the tract was open 
and visible. Defendants also argue that if no pre- 
sumption of adverse use has arisen, then, relying 
upon Scoville v. Fisher, 181 Neb. 496, 149 N. W. 2d 
339 (1967), the implied permission of the Shearer 
family must be found, because the plaintiff never in- 
formed the defendants or their predecessors in title 
of their adverse claim. 

We believe that the defendants’ reliance on Sco- 
ville v. Fisher, supra, is misplaced. The plaintiff 
in Scoville sought to establish an easement over the 
defendant-owner’s lot. The lot was used by the pub- 
lic generally for parking and turning their vehicles 
around. This court found the use of the lot was per- 
missive and not adverse, and stated the rule to be 
that a way may be acquired by one person over un- 
enclosed land of another by user or prescription, but 
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it generally requires some circumstances or act in 
addition to, or in connection with, the use of the way 
to indicate the use has been claimed as a right and 
has not been regarded by the parties merely as a 
privilege revocable at the pleasure of the owner of 
the soil. In that case we stated: ‘‘We are not un- 
mindful of the general rule stated in Jurgensen v. 
Ainscow, 155 Neb. 701, 53 N. W. 2d 196, to the effect 
that a presumption of adversity arises when there 
has been open, visible, continuous, and unmolested 
use for the prescriptive period of 10 years. The 
same contention was made in Stubblefield v. Os- 
born, supra. The general rule must be interpreted 
in the light of the facts of each case. * * * Here we 
have unenclosed land with no defined pathway 
across it. * * *,”’. (Emphasis supplied.) Stubble- 
field v. Osborn, 149 Neb. 566, 31 N. W. 2d 547 (1948), 
involved an easement over certain unplatted islands 
in the Platte River, used for hunting purposes. In 
that case this court recognized the relevancy of evi- 
dence of a well-defined road or trail over unenclosed 
land, stating: ‘‘One of the defendants testified that 
the road down to the river * * * was just a trail 
through the pasture, angling through the brush with 
several turns, terminating at the river, and was not 
a well-defined road; and that he saw no signs of a 
road leading from the premises to that point. This 
testimony was rebutted to the effect that the tracks 
to the river from the Bolton premises were eight to 
ten inches deep, or from four to six inches deep; that 
there was not more than one path, and that the 
plaintiffs always used the same path in going down 
to the river.’’ For other reasons, however, the court 
found in Stubblefield that the original entry and use 
by the claimants was permissive, and affirmed the 
trial court in denying an injunction. We conclude 
that even though land may be unenclosed, where 
there is a well-defined path or roadway thereon, the 
rule as to a presumption of adverse use applies, and 
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places the burden on the landowner to establish that 
the use by the claimant of the prescriptive right was 
permissive. See, also, 25 Am. Jur. 2d, Easements 
and Licenses, § 46, p. 457. 

In the instant case, there is conflicting testimony 
as to whether or not tract 4 A was enclosed or at 
least partially enclosed. There is overwhelming 
evidence that tract 4 A was a well-defined roadway 
used by the plaintiff to enter onto his property, using 
the entire length of tract 4 A for that purpose. It is 
also clear that the public used only the first 25 to 30 
feet for entering or exiting from the service station 
located on tract 4. 

We find that the plaintiff’s use was not permissive 
by defendants or their predecessors in title, and that 
there exists in this case a presumption of adverse 
use by the plaintiff. Because of such presumption of 
adverse use, there was no need for the plaintiff to 
make any specific, overt statements to the defend- 
ants, claiming the right to travel over their prop- 
erty. Defendants have failed to rebut this presump- 
tion. 

Finally, in Hopkins v. Hill, 160 Neb. 29, 68 N. W. 2d 
678 (1955), we held that acquiescence on the part of 
the owner is necessary in order to acquire a pre- 
scriptive easement, and that acquiescence means, 
‘‘passive assent or submission, quiescence, consent 
by silence. See, Dartnell v. Bidwell, 115 Me. 227, 98 
A. 748, 5 A. L. R. 1320; Davis v. Wilkinson, 140 Va. 
672, 125 S. E. 700; Jurgensen v. Ainscow, supra. 

“If such user has been for the requisite time open, 
notorious, visible, uninterrupted, and undisputed un- 
der claim of right adverse to such owner, he is 
charged with knowledge of such user and his acqui- 
escence in it is implied. See, 2 Thompson Real 
Property (Perm. Ed.), § 512, p. 94, cases under note 
18, also § 510, p. 89; Hester v. Sawyers, 41 N. M. 497, 
71 P. 2d 646, 112 A. L. R. 536.’’ The evidence in the 
record clearly established ‘‘acquiescence’’ by the 
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defendants or their predecessor in title to the use by 
the plaintiff of the roadway and waterline. 

Plaintiff also argues that he is entitled to an 
“easement by necessity’? under the evidence in this 
case. However, he has introduced no evidence in 
the record as to the cost of establishing a road over 
his own property, or outlet to the county road, nor 
the comparison of that cost to the value of his prop- 
erty, which would undoubtedly be necessary to de- 
termine the necessity for an easement over tract 4 
A. See Badura v. Lyons, 147 Neb. 442, 23 N. W. 2d 
678 (1946). However, since we have found that 
plaintiff has established his right to a prescriptive 
easement for his and his invitees’ benefit, we need 
not further discuss that issue. 

The trial court found that no easement had been 
created over tract 4 A for the benefit of the public. 
Plaintiff has cross-appealed with reference to this 
issue claiming that the District Court erred in its 
finding, and argues that a public highway may be 
established either by prescription or by implied 
dedication. We have no quarrel with the general 
rule, but our examination of the record convinces us 
that the evidence upon this issue is not so clear and 
convincing as to warrant the finding of a public 
easement and that the decision of the trial court, 
based upon conflicting evidence, was correct. 

In Pierce v. Rabe, 177 Neb. 745, 1381 N. W. 2d 183 
(1964), which was an action brought to procure an 
injunction enjoining the defendants from erecting 
and padlocking gates or interferring with plaintiff's 
right to use a road extending east and west through 
defendant’s land, we stated: ‘‘ ‘While the law re- 
quires this court, in determining an appeal in an 
equity action involving questions of fact, to reach an 
independent conclusion without reference to the find- 
ings of the district court, this court will, in deter- 
mining the weight of the evidence, where there is an 
irreconcilable conflict therein on a material issue, 
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consider the fact that the trial court observed the 
witnesses and their manner of testifying.’ ”’ 

An independent review of the evidence in the rec- 
ord convinces us that the trial court was correct in 
granting plaintiff a prescriptive right over and 
across tract 4 A, and also in establishing a waterline 
easement under tract 4 A, and in its issuing a per- 
manent injunction prohibiting interference with 
those rights. No errors otherwise appearing in the 
record, we conclude that the judgment of the trial 
court must be affirmed. 

AFFIRMED. 


CraiG KIRSHENBAUM, APPELLANT, V. LUCINDA DETTMAN 
FIGUEROA, APPELLEE. 


281 N. W. 2d 408 
Filed July 17, 1979. No. 42070. 


1. Negligence: Juries. Where reasonable minds may draw different 
conclusions and inferences from the evidence as to the negligence 
of the defendant and the degree thereof, the issues must be sub- 
mitted to the jury. 

2. Verdicts: Evidence. In determining whether a party is entitled to 
a directed verdict, the evidence must be considered most favorably 
to the other party. Every controverted fact must be resolved in his 
favor, and he is entitled to the benefit of every reasonable inference 
which may be drawn therefrom. 

3. Pleadings: Evidence: Juries. It is the duty of the trial court to 
instruct the jury upon the issues presented by the pleadings and 
supported by the evidence. 

4. Instructions: Juries. Where instructions correctly state the law, 
it is not error for the court, in the absence of a request for a more 
specific instruction, to fail to give a more elaborate one. 


Appeal from the District Court for Douglas Coun- 
ty: THEODORE L. RicuiineG, Judge. Affirmed. 


Norman Denenberg, for appellant. 


Knowles & Edmunds, for appellee. 


VoL. 204] JANUARY TERM, 1979 71 


Kirshenbaum v. Dettman-Figueroa 


Heard before KrivosHa, C. J., WHuiTr, and 
Hastincs, JJ., and CoLweLt and Van PELT, District 
Judges. 


VAN PELT, District Judge. 

This is an action for personal injuries brought by 
the plaintiff, the operator of a motorcycle which col- 
lided with an automobile operated by the defendant. 
The case was tried to a jury which returned a ver- 
dict in favor of the defendant. Following the over- 
ruling of a motion for new trial, plaintiff appealed, 
assigning as error that the District Court erred in: 
(1) Failing to sustain plaintiff’s motion for a di- 
rected verdict respecting defendant’s negligence; 
(2) submitting to the jury the issue of plaintiff’s 
failure to keep a proper lookout; and (3) failing to 
instruct the jury on the law applicable to left turns. 

Plaintiff contends the trial court should have found 
the defendant guilty of negligence as a matter of 
law, since she failed to see another driver who was 
favored over her under section 39-636, R. R. S. 1943, 
and whom she had a duty to see. Colton v. Benes, 
176 Neb. 483, 126 N. W. 2d 652. Defendant contends 
she had no duty to see the plaintiff since she was 
unable to do so by virtue of a dip or blindspot which 
obscured the motorcycle from her vision. 

The accident occurred in Omaha, Douglas County, 
Nebraska, at the intersection of 117th and Dodge 
Streets on August 7, 1976. Plaintiff was traveling 
east on Dodge Street on a motorcycle in the right or 
curb lane of two lanes. Defendant was traveling 
west on Dodge Street in the left or center lane. At 
the intersection, defendant turned left to proceed 
south on 117th Street. Plaintiff’s motorcycle col- 
lided with the right rear door of the defendant’s au- 
tomobile at the point on Dodge Street where the 
eastbound curb lane intersects 117th Street. 

The defendant testified that approximately 50 feet 
east of the intersection she looked to the west to see 
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if any traffic was coming and she saw only the lights 
of an automobile at the 120th Street intersection. 
After she was into her turn, she said she saw the 
plaintiff's motorcycle for the first time approxi- 
mately 50 feet west of the intersection. She further 
testified that there is a dip or blindspot on Dodge 
Street approximately 50 feet west of the 117th Street 
intersection out of which the motorcycle emerged. 

Officer Lynch of the Omaha police department 
testified as to the existence of the dip or blindspot 
and its effect on vision from points both 50 and 60 
feet east of the intersection. The plaintiff produced 
another witness who testified there was only a 
minimal dip in Dodge Street, insufficient to hide the 
plaintiff's motorcycle from the defendant’s vision, 
and the plaintiff offered a number of photographs 
which are particularly persuasive on this point. 
Other than the evidence relating to the blindspot, 
there is no other evidence in the record as to why the 
defendant could not and should not have seen the 
plaintiff's motorcycle. 

There is sufficient evidence in the record from 
which the jury could have found that there was a dip 
and blindspot in which the plaintiff’s motorcycle 
went out of the defendant’s vision as she approached 
the intersection. For reasons known only to the 
jury, they accepted the defendant’s evidence and re- 
jected the plaintiff's witnesses and photographs on 
this fact issue. 

Where reasonable minds may draw different con- 
clusions and inferences from the evidence as to the 
negligence of the defendant and the degree thereof, 
the issues must be submitted to the jury. Ober- 
helman v. Blount, 196 Neb. 42, 241 N. W. 2d 355; 
Treffer v. Seevers, 195 Neb. 114, 237 N. W. 2d 114. 

In determining whether a party is entitled to a di- 
rected verdict, the evidence must be considered 
most favorably to the other party. Every contro- 
verted fact must be resolved in his favor, and he is 
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entitled to the benefit of every reasonable inference 
which may be drawn therefrom. Clark Bilt, Inc. v. 
Wells Dairy Co., 200 Neb. 20, 261 N. W. 2d 772. Thus, 
the trial court was correct in not directing a verdict 
on the issue of the defendant’s negligence, and was 
correct in submitting that issue to the jury under 
proper instruction. 

Plaintiff’s second assignment of error is that the 
trial court erred in submitting to the jury the issue 
of the plaintiff’s failure to keep a proper lookout, 
when there was no credible evidence respecting the 
same. Contrary to the plaintiff’s contention, there is 
evidence in the record from which one could find 
that the defendant’s left-turn signal was flashing as 
she entered the intersection and executed her turn, 
and that the plaintiff had an opportunity to view the 
same as he traveled for a distance of at least 600 feet 
west of the intersection, except for the blindspot 
previously discussed. It is the duty of the trial court 
to instruct the jury upon the issues presented by the 
pleadings and supported by the evidence. Laux v. 
Robinson, 195 Neb. 601, 239 N. W. 2d 786. Thus, the 
issue of plaintiff’s negligence in failing to maintain a 
proper lookout was properly submitted. 

Plaintiff’s third assignment of error is that the 
trial court erred in failing to instruct the jury on the 
law applicable to left turns. Specifically, plaintiff 
complains the court did not instruct on section 39- 
652, R. R. S. 1943, which sets forth when and how 
turn signals should be made. The court in instruc- 
tion No. 2 set forth as one of the plaintiff’s allega- 
tions of negligence that the defendant.was negligent 
in ‘‘making a left turn without giving a proper left 
turn signal.’’ In instruction No. 6 the court correct- 
ly referred to the above left-turn negligence allega- 
tion as one or more of the elements which plaintiff 
must prove in order to recover. Thus, the issue of 
whether the defendant was negligent in making a 
left turn without giving a proper left-turn signal was 
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submitted to the jury. Plaintiff made no request for 
a more detailed instruction setting forth section 39- 
652, R. R. S. 1948. Where instructions correctly 
state the law, it is not error for the court, in the ab- 
sence of a request for a more specific instruction, to 
fail to give a more elaborate one. Clark Bilt, Inc. v. 
Wells Dairy Co., supra. 

For all of the above reasons, plaintiff’s three as- 
signments of error are without merit, and the judg- 
ment is affirmed. 

AFFIRMED, 

WHITE, J., dissenting. 

The majority holds that the presence of a “dip” 
some 50 to 60 feet from the intersection which de- 
fendant was traversing somehow excuses her from 
responsibility for striking, while executing a left 
turn across oncoming lanes of traffic, a motorcyclist 
who held a favored position under the rules of the 
road. Assuming that the existence of a blindspot 
would somehow call for application of a different 
standard of care in executing what heretofore has 
always been termed a hazardous movement, the 
question remains in this case whether a dip suffi- 
cient to conceal the plaintiff and his motorcycle ex- 
isted at all. On this point, the photographs are abso- 
lutely conclusive. The testimony of the defendant 
and the police officer to the effect that the plaintiff 
was concealed by the dip is simply wrong. The 
photograph marked exhibit 27, for example, is a 
view of what the human eye would see at a distance 
of 150 feet east of the point from which the defendant 
intended to turn. The camera was positioned at a 
height of 3 feet from the surface of Dodge Street in 
the lane in which the defendant would have had to 
have been to make the turn. The headlights of an 
automobile are clearly visible at the lowest point in 
the dip. There is evidence that the headlights on the 
plaintiff’s motorcycle were mounted 6 inches higher 
than those of an average automobile. 
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As a matter of law, the court should have found 
that the defendant at all times could have seen the 
plaintiff had she been keeping a proper lookout. 
This failure of a driver to see one who is favored 
over him under the rules of the road amounts to neg- 
ligence as a matter of law. Bonnes v. Olson, 197 
Neb. 309, 248 N. W. 2d 756. At a minimum in this 
case, the trial court should have instructed the jury 
that the defendant was guilty of negligence as a mat- 
ter of law and submitted the question of the plain- 
tiff’s contributory negligence to the jury. Trial 
courts are under an obligation to submit to a jury 
only issues on which there is a conflict in evidence. 
They are not required and should not submit issues 
in which there is an apparent conflict in the evidence 
but the physical facts conclusively demonstrate that 
the conflicting testimony is erroneous, mistaken, or 
fabricated. Ritchie v. Davidson, 183 Neb. 94, 158 N. 
W. 2d 275.. The judgment should be reversed and the 
cause remanded for a new trial. 

Krivosna, C. J., joins in this dissent. 

HastTinecs, J., concurring. 

I do not agree with that portion of the majority 
opinion which may imply, as suggested by the dis- 
sent, that the presence of a ‘‘dip,’”’ in and of itself, 
affords a legal excuse for failing to see an oncoming 
vehicle. However, I do concur in the result Reacned 
by the majority. 

Bonnes v. Olson, 197 Neb. 309, 248 N. W. od 756 
(1976), does stand for the proposition that the failure 
of one driver to see another favored over him under 
the rules of the road amounts to negligence as a 
matter of law. However, Kremlacek v. Sedlacek, 
190 Neb. 460, 209 N. W. 2d 149 (1973), provides that 
the driver claiming to be in the favored position 
must be ‘‘undisputedly located in a favored position. 
* * * Consequently the applicable rule is that where 
a motorist looks and does not see an approaching ve- 
hicle, or seeing one, erroneously misjudges its. speed 
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and distance, or for some other reason assumes that 
he can proceed and avoid a collision, the question is 
usually one for the jury.”’ 

Although we very well may have reached a differ- 
ent result had we been hearing this case de novo, 
that is not the scope of our review. The case was 
properly submitted to the jury with appropriate in- 
structions and should be affirmed. 


FLAME Bar, INC., DOING BUSINESS AS F'LAME Bar, 
APPELLANT, V. NEBRASKA LIQUOR CONTROL 
COMMISSION, APPELLEE. 

281 N. W. 2d 390 


Filed July 17, 1979. No. 42109. 


Intoxicating Liquors: Licenses and Permits. The Nebraska Liquor 
Control Commission has a broad discretion in determining whether 
or not applications for licenses for the sale of liquor will be granted 
or denied, and the courts are without authority to interfere unless 
there is an abuse of that discretion. 

Appeal from the District Court for Douglas Coun- 

ty: Patrick Lyncu, Judge. Affirmed. 


J. Joseph McQuillan of McQuillan & Swartz, for 
appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before Krivosua, C. J., WHITE, and 
Hastincs, JJ., and Reimmer and Hipps, District 
Judges. 


Reimer, District Judge. 

The appellant, Flame Bar, Inc., doing business as 
Flame Bar, is a closely-held family corporation in 
which Harry W. Whitney, president, and his wife, 
Nancy K. Whitney, treasurer, are the sole stock- 
holders. The Whitneys bought the existing corpora- 
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tion from the predecessor licensee, Gladys A. 
Gibreal, in 1974, and operated under renewals in 1975, 
1976, and 1977. Application was made by the appel- 
lant for renewal of the Class C license for the year 
beginning November 1, 1977, and by a four to three 
vote of the city council of the city of Omaha, under 
date of October 4, 1977, the application was ap- 
proved. By letter to the Nebraska Liquor Control 
Commission under date of October 18, 1977, Larry L. 
Jones, an agent for the Commission, filed protest of 
the issuance of a liquor license to Flame Bar, Inc. 
The Nebraska Liquor Control Commission notified 
the licensee of the time and place of hearing and 
that such hearing was necessary by reason of a pro- 
test having been filed. This notice was supple- 
mented by a letter to the licensee from the Commis- 
sion which informed the licensee that the issues to 
be considered on the hearing were: ‘‘1. Whether or 
not this licensee has operated this premises in such 
a manner so as to become a nuisance to the City of 
Omaha. 2. Whether or not the licensee’s character 
and reputation is such so as to cause him to become 
unfit to have his license renewed. 3. Whether or 
not the licensee is attempting to become a partner in 
another business applying for a liquor license with- 
out disclosing that fact to the Commission.’’ 

At the Commission hearing on November 2, 1977, 
evidence was received, on behalf of the applicant 
and the Commission, which resulted in an order de- 
nying the license and setting out specific findings. 
From an appeal to the District Court for Douglas 
County, Nebraska, in which the action of the Com- 
mission was affirmed, the applicant has appealed to 
this court. We affirm. 

The Nebraska Liquor Control Act, as it related to 
the issues here presented, reads in part as follows: 
“No license of any kind shall be issued to * * * (2) a 
person who is not of good character and reputation 
in the community in which he resides, * * * (10) a 
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corporation, if any officer, manager or director 
thereof, or any stockholder, owning in the aggregate 
more than twenty-five percent of the stock of such 
corporation would be ineligible to receive a license 
hereunder for any reason other than citizenship and 
residence within the governmental subdivision;’’ § 
53-125, R. R. S. 1943. 

The Commission has found from the evidence pre- 
sented before it that the principal stockholder and 
manager of the Flame Bar, Harry W. Whitney, was 
‘not of good character and reputation’’ within the 
meaning of the act and has refused the license. 

“The purpose of the appeal is to review the action 
of the commission. The power to regulate is vested 
in the commission, not the courts. If the commis- 
sion has not abused its discretion, the courts should 
not interfere.’’ T & N P Co., Inc. v. Nebraska 
Liquor Control Commission, 189 Neb. 708, 204 N. W. 
2d 809. ‘‘The Nebraska Liquor Control Commission 
has a broad discretion in determining whether or not 
applications for licenses for the sale of liquor will be 
granted or denied, and the courts are without au- 
thority to interfere unless there is an abuse of that 
discretion.’’ City of Lincoln v. Nebraska Liquor 
Control Commission, 181 Neb. 277, 147 N. W. 2d 803; 
Allen v. Nebraska Liquor Control Commission, 179 
Neb. 767, 140 N. W. 2d 413. 

The testimony of Harry W. Whitney indicates he 
was well aware of the fact that his bar was used by 
known prostitutes: ‘Q. And why didn’t you ask 
them to leave? A. Why didn’t I ask them to leave? 
Q. Yes. A. They weren’t doing anything wrong 
and they were sitting there having a drink. They 
hung around all over the neighborhood — the Hamil- 
ton Hotel, they lived there. You know, I didn’t know 
if they were in there having a drink or if they were in 
there working. * * * Q. But you just admitted to 
me a moment ago that you didn’t in the case of 
others that they really weren’t causing any trouble, 
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they were just sitting around. A. The ones that 
didn’t cause — if they were loud or if — I’ve had this 
happen. Somebody would go out with the girls in 
there and they’d come back and say, ‘I gave this girl 
some money inside the bar and went outside and she 
ran up the street.’ If they’d come back I’d say, ‘I 
never want you in here again.’ ” 

It is obvious Mr. Whitney saw nothing wrong with 
quiet, business-like prostitution and it was also, in- 
directly, good for his business. He cooperated with 
vice squad officers only when it appeared that he 
might lose his license. He was also convicted of 
violating city of Omaha municipal code section 98- 
149, ‘‘Providing Gambling Facilities,’ for an offense 
occurring in the Flame Bar. Notwithstanding the 
generous personal recommendations of longtime 
personal friends of Mr. Whitney, the Commission 
had the obligation to closely examine the character 
of business Mr. Whitney operated in the Flame Bar, 
and on this record it is not an abuse of discretion by 
the Commission to find that Harry W. Whitney was a 
person ‘‘not of good character’’ for purposes of op- 
erating a licensed liquor store. The denial by the 
Commission was neither arbitrary nor unreason- 
able. C & L Co. v. Nebraska Liquor Control Com- 
mission, 190 Neb. 91, 206 N. W. 2d 49. 

The order of the Nebraska Liquor Control Com- 
mission denying this license, which order was af- 
firmed by the District Court, is affirmed. 

AFFIRMED. 

Krivosua, C. J., dissents. 
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LouisE T. HAMMOND, APPELLEE, Vv. THE NEBRASKA 
NaTuURAL GAS COMPANY, A CORPORATION, APPELLANT, 
IMPLEADED WITH E. I. pUPoNT DE Nemours & 
CoMPANY, INC., ET AL., APPELLEES. 

281 N. W. 2d 520 


Filed July 17, 1979. No. 42113. 


1. Negligence: Public Utilities. Natural gas is a dangerous com- 
modity and a distributor of natural gas is required to exercise a 
high degree of care and diligence to prevent injury and damage to 
the public from the escape of gas from its lines. A distributor of 
natural gas is required to exercise a degree of care commensurate 
to the danger involved in the transaction of its business. 

2. Public Utilities. A distributor of natural gas is required to have 
employees efficient in their line of work and to install pipes and 
fittings of good material and workmanship and maintain them in a 
reasonably safe condition. 

3. Negligence: Public Utilities. The duty to use due care which a 
distributor of natural gas owes to the public is a continuing one and 
one which can not be delegated to another. 

4. Negligence. The opportunity to acquire knowledge by the use of 
reasonable diligence is equivalent to knowledge, and where the 
duty to use due care requires knowledge, voluntary ignorance is 
not a defense. 

5. Public Utilities. A gas pipeline must be designed and installed so 
that each joint will sustain the longitudinal pull-out or thrust forces 
caused by contraction or expansion of the piping or by anticipated 
external or internal loading. In plastic pipe each joint must be at 
least as strong as the pipe being joined. 

6. Negligence: Evidence. Post accident changes in warnings and in- 
structions generally are not admissible as implied admissions of 
negligence if their prejudicial nature outweighs their relevance. 


Appeal from the District Court for Dodge County: 
MarkK J. FUHRMAN, Judge. Affirmed. 


Terry J. Grennan and Stephen A. Davis of Cas- 
sem, Tierney, Adams, Gotch & Douglas, for appel- 
lant. 


Richard E. O’Toole and Thomas J. Walsh of Walsh, 
Walentine & Miles, for appellee Hammond. 


Kennedy, Holland, DeLacy & Svoboda, for appel- 
lee E. I. duPont de Nemours & Company, Inc. 
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Heard before Krivosna, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinGs, JJ. 


Bos.aucu, J. 

The Pathfinder Hotel, located at the corner of 
Sixth and Broad Streets in Fremont, Nebraska, was 
destroyed by an explosion and fire on January 10, 
1976. Subsequent investigation disclosed that the ex- 
plosion and resulting fire were caused by natural 
gas escaping from a main at Sixth and Broad Streets 
which had entered the basement of the hotel. 

This action was commenced by the owner of the 
hotel against The Nebraska Natural Gas Company 
(Gas Co.) and E. I. duPont de Nemours and Com- 
pany, Inc., (duPont) to recover the damages result- 
ing from the destruction of the hotel and its contents. 
The jury returned a verdict against the Gas Co. in 
the amount of $427,500. The Gas Co. appeals from 
the judgment entered against it in that amount. The 
plaintiff does not appeal from the judgment in favor 
of duPont. 

The principal assignments of error relate to the 
trial court’s instructions to the jury. Other assign- 
ments relate to the sufficiency of the evidence, the 
ruling of the trial court on a motion in limine, and 
the refusal to admit certain testimony. 

The Gas Co. owns and operates the gas distribu- 
tion system in Fremont, Nebraska. In June 1974, 
the Gas Co. installed 348 feet of 2-inch plastic poly- 
ethylene pipe, manufactured by duPont and known 
as Aldyl A pipe, in Sixth Street between the main in 
Broad Street and the main in Park Street. The plas- 
tic pipe was inserted in an existing 4-inch steel main 
and connected at each end to existing steel mains by 
use of compression couplings manufactured by the 
Norton McMurray Manufacturing Company. Due to 
thermal contraction the plastic pipe pulled out of the 
coupling at Sixth and Broad Streets which allowed 
gas to escape and enter the basement of the hotel. 
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The plaintiff alleged that the Gas Co. was negli- 
gent in failing to install the plastic pipe in a safe and 
proper manner. There were other specifications of 
negligence but they are not important to a deter- 
mination of this case. 

The plaintiff alleged that duPont was negligent in 
failing to adequately warn and advise the Gas Co. of 
the dangers inherent in the use of the plastic pipe 
and the necessity for anchoring plastic pipe when 
used with compression fittings. 

The Gas Co. and duPont both alleged that the 
plaintiff was contributorily negligent in failing to 
take adequate precautions after the odor of gas had 
been detected in the hotel building some 4 hours be- 
fore the explosion and in failing to have certain fire 
resistant features incorporated into the building. 

The defendants also filed cross-claims against 
each other for contribution and indemnity. The 
cross-claims were severed by the trial court on its 
own motion, and were reserved for trial at a later 
date. 

The case was submitted to the jury upon the alle- 
gations of negligence and contributory negligence to- 
gether with three forms of verdict. The verdict 
forms permitted the jury to find against the Gas Co., 
against both defendants, or against the plaintiff. 
The jury found against only the Gas Co. 

The defendant Gas Co., as a distributor of natural 
gas, a dangerous commodity, was required to exer- 
cise a high degree of care and diligence to prevent 
injury and damage to the public from the escape of 
gas from its lines. It was required to exercise a de- 
gree of care commensurate to the danger involved 
in the transaction of its business. Whittington v. 
Nebraska Nat. Gas Co., 177 Neb. 264, 128 N. W. 2d 
795; .Fonda v. Northwestern Public Service Co., 134 
Neb. 430, 278 N. W. 836. 

The Gas Co. was required to have employees effi- 
cient in their line of work and to install pipes and fit- 
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tings of good material and workmanship and main- 
tain them in a reasonably safe condition. Mattson 
v. Central Electric & Gas Co., 174 F. 2d 215 (8th Cir., 
1949); Fonda v. Northwestern Public Service Co., 
138 Neb. 262, 292 N. W. 712. 

The duty which the Gas Co. owed to the public was 
a continuing one and one which could not be dele- 
gated to another. Mattson v. Central Electric & Gas 
Co., supra; Daugherty v. Nebraska Nat. Gas Co., 173 
Neb. 30, 112 N. W. 2d 790. 

The opportunity to acquire knowledge by the use 
of reasonable diligence is equivalent to knowledge. 
To the extent that the duty of the Gas Co. to use due 
care required knowledge, voluntary ignorance was 
not a defense. Mattson v. Central Electric & Gas 
Co., supra; Daugherty v. Nebraska Nat. Gas Co., 
supra. 

In addition to the common law duties imposed 
upon the Gas Co., it was subject also to the stand- 
ards and requirements imposed by federal and state 
statutes. Since at least 1971, federal law imposed 
the following safety standards which also had been 
adopted by the State of Nebraska in 1975: ‘192.273 
(a) The pipeline must be designed and installed so 
that each joint will sustain the longitudinal pull-out 
or thrust forces caused by contraction or expansion 
of the piping or by anticipated external or internal 
loading. * * * 192.281 (a) Each plastic pipe joint 
must be made in accordance with written proce- 
dures that have been proven by destructive burst 
test to produce joints at least as strong as the pipe 
being joined.”’ 

The evidence indicates that the plastic pipe pulled 
out of the compression coupling at Sixth and Broad 
Streets because of a combination of factors. Plastic 
pipe has a coefficient of thermal expansion and con- 
traction approximately 15 times that of steel. Asa 
result, a decrease in temperature will cause signifi- 
cant contraction in the pipe, particularly where it 
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has been inserted in a steel main and there is no re- 
straint other than service connections made along 
its length. 

A compression coupling is a device that has been 
used in the gas industry for many years. It consists 
of a sleeve or barrel into which the ends of the pipes 
which are to be joined are inserted. When the com- 
pression nuts on each end of the coupling are tight- 
ened, gaskets are forced against the pipe, resulting in 
a gas tight joint. A compression coupling has very 
little resistance to longitudinal stress and additional 
precautions must be taken to avoid pull-out when 
such a coupling is used to join plastic pipe. 

The evidence shows that these facts were well- 
known in the industry prior to January 10, 1976. 
Literature in the possession of the Gas Co. discussed 
the problem and warned of the hazard involved in 
the use of compression couplings to join plastic pipe. 
The Norton McMurray Company and the Dresser 
Company, which manufactured compression cou- 
plings, had developed special fittings to be used for 
joining plastic pipe. DuPont itself manufactured a 
special ‘“‘transition coupling.’”’ A newsletter pub- 
lished by the duPont representative, Jack Wielar, in 
September 1975, and supplied to the Gas Co., de- 
scribed a system for anchoring plastic pipe to avoid 
a pull-out from a compression fitting. The Gas Co.’s 
own operations manual warned that plastic pipe had 
a high rate of expansion and contraction in compari- 
son to metal pipe and stated that ‘‘Compression type 
couplings shall be strapped where there is any possi- 
bility that the coupling can move due to external or 
internal thrusts.”’ 

On November 29, 1974, the Gas Co. had experi- 
enced a pull-out of 2-inch Aldyl A pipe from a stand- 
ard compression coupling. In January 1975, Wielar 
and the president of the Gas Co. discussed a pull-out 
at a neighboring utility. On January 9, 1976, the day 
before the explosion, a pull-out caused by thermal 
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contraction occurred in downtown Fremont. 

The evidence was clearly sufficient to support a 
finding that the coupling installed by the Gas Co. on 
its main at Sixth and Broad Streets had not been in- 
stalled in a safe and proper manner. There was a 
dispute in the evidence as to what advice and in- 
struction the Gas Co. had received from duPont in 
regard to the use of compression couplings with 
plastic pipe. Since the duty of the Gas Co. could not 
be delegated, any negligence on the part of duPont 
was not a defense as between the plaintiff and the 
Gas Co. 

The allegations of contributory negligence at most 
presented a question for the jury. There is no evi- 
dence as to how the absence of certain fire resistant 
features in the building contributed to the loss. The 
evidence shows that the plaintiff's employees at- 
tempted to contact the Gas Co. when it became ap- 
parent that a serious gas problem existed. Any de- 
lay in taking necessary precautions was attributable 
in a large part to the failure of the Gas Co. to have 
adequate emergency procedures and a failure to re- 
spond promptly to the calls from the plaintiff’s em- 
ployees. 

The Gas Co.’s theory of the case was that it had 
relied solely upon warnings and instructions which it 
had received from duPont concerning the use of 
Aldyl A pipe with standard compression couplings. 
The Gas Co.’s principal objection to the instructions 
to the jury was that the trial court failed to ade- 
quately present this theory of the case to the jury. 

As stated previously, the Gas Co.’s duty to the 
public was nondelegable and any negligence on the 
part of duPont with respect to warnings or instruc- 
tions to the Gas Co. concerning the use of standard 
compression couplings with Aldyl A pipe would not 
be a defense as between the Gas Co. and the plain- 
tiff. The facts concerning the danger of pull-out if 
standard compression couplings were used to join 
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plastic pipe were well known throughout the indus- 
try. The Gas Co. could not avoid its responsibility to 
the public by relying upon information alleged to be 
erroneous and supplied by duPont. 

There was no defect in the pipe supplied by duPont 
or the coupling supplied by Norton McMurray Com- 
pany. The difficulty lay in the fact that the standard 
compression coupling by itself would not withstand 
the longitudinal stress caused by thermal contrac- 
tion of the pipe, and some type of anchoring was re- 
quired to prevent a pull-out. 

By instruction No. 20 the jury was advised that its 
verdict should be for duPont if the Gas Co. had 
actual knowledge that additional precautions should 
have been taken in designing and installing the joint 
in the main at Sixth and Broad Streets. This was a 
correct statement of the law. Any negligence on the 
part of duPont in failing to adequately instruct and 
warn the Gas Co. could not have been a proximate 
cause of the accident if the Gas Co. had actual 
knowledge of the matter. 

We have examined the other instructions and re- 
quested instructions and find no merit in any of the 
assignments of error relating to them. 

The Gas Co. complains that a form of verdict 
should have been submitted which would have per- 
mitted the jury to find in favor of the Gas Co. and 
against duPont. Under the facts and circumstances 
of this case, there could be no finding for the plain- 
tiff and against duPont alone because the duty of the 
Gas Co. was nondelegable. Unless the leak was 
caused by the installation of the compression cou- 
pling without adequate additional precautions to 
avoid pull-out from thermal contraction, any failure 
of duPont to warn and instruct the Gas Co. in that 
regard could not be a proximate cause of the acci- 
dent. The verdict in favor of the plaintiff and 
against only the Gas Co., under the circumstances in 
this case, was equivalent to a finding for duPont. 
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The entry of judgment for duPont on the verdict re- 
turned was at most error without prejudice. 

After the accident, on April 30, 1976, duPont pub- 
lished a bulletin, entitled Pull-Out Forces on Joints 
in Polyethylene Pipe Systems, which contained a de- 
tailed explanation of thermal contraction in Aldyl A 
pipe and measures which could be taken to prevent 
pull-out. DuPont’s motion in limine to prevent the 
Gas Co. from referring to the bulletin or using it in 
the examination of witnesses was sustained. The 
Gas Co. assigns this ruling as error. 

Post accident changes in warnings and instruc- 
tions generally are not admissible as implied admis- 
sions of negligence if their prejudicial nature out- 
weighs their relevance. Haysom v. Coleman Lan- 
tern, 89 Wash. 2d 474, 573 P. 2d 785. 

The admissibility of such evidence generally is 
within the discretion of the trial court. The bulletin 
related primarily to the issue of duPont’s alleged 
negligence in failing to give adequate instructions 
and warnings to the Gas Co. which was not a defense 
to the Gas Co. as against the plaintiff. The trial 
court could determine that the prejudicial nature of 
the bulletin outweighed its utility of evidence in this 
proceeding. See § 27-403, R. R. 8S. 1943. 

The Gas Co. offered testimony by two deputy state 
fire marshals that if the joint in the main at Sixth 
and Broad Streets had been inspected by them he- 
fore the accident, they would have approved it as 
being in compliance with the federal and state 
safety regulations as they understood them at that 
time. The Gas Co. contends the exclusion of this 
evidence was error. 

The deputy fire marshals did not inspect the main 
and they admit that the joint in fact did not comply 
with the safety regulations at the time of the explo- 
sion. The fact that the deputy fire marshals would 
have erroneously approved the joint in the main 
would not excuse the negligence of the Gas Co. in 
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failing to comply with the safety regulations. The 
evidence was not relevant to any issue in the trial 
and was properly excluded. 
We have considered the other assignments of 
error and find they are without merit. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


Mary JUNE SMALLEY COCKLE, APPELLEE AND CROSS- 
APPELLANT, V. GEORGE ROBERT COCKLE, APPELLANT 
AND CROSS-APPELLEE. 

281 N. W. 2d 392 


Filed July 17, 1979. No. 42143. 


1. Statutes: Appeal and Error. Under section 25-1919, R. R. 8. 1943, 
and Rule 8 a 2 (3), Revised Rules of the Supreme Court, 1977, con- 
sideration of the cause on appeal is limited to errors assigned and 
discussed, except that the court may, at its option, note a plain 
error not assigned. 

2. Judgments. To support a suit thereon, a foreign judgment must be 
a valid, final, personal adjudication; it must create a definite and 
absolute indebtedness. 


Appeal from the District Court for Douglas Coun- 
ty: JERRY M. Gitnick, Judge. Reversed. 


Larry A. Duff, for appellant. 


Gary B. Randall of Byrne & Randall, P.C., for ap- 
pellee. 


Heard before KrivosHa, C. J., CLINTON, and 
Hastincs, JJ., and Stuart, District Judge, and Kuns, 
Retired District Judge. 


Stuart, District Judge. 

Plaintiff petitioned the District Court for Douglas 
County, Nebraska, to register a foreign judgment 
previously rendered in the Superior Court of Monte- 
rey County, California. Defendant filed a counter- 
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claim and set-off. The trial court entered a sum- 
mary judgment dismissing the counterclaim and 
set-off and allowed the registration of the foreign 
judgment. Defendant appeals. 

It appears that the trial judge correctly decided 
the issues presented before him. However, there 
appears a plain error which this court must con- 
sider. The rule is: Under section 25-1919, R. R. 8. 
1943, and Rule 8 a 2 (3), Revised Rules of the Su- 
preme Court, 1977, consideration of the cause on 
appeal is limited to errors assigned and discussed, 
except that the court may, at its option, note a plain 
error not assigned. Zych v. Zych, 165 Neb. 586, 86 N. 
W. 2d 611; Pueppka v. Iowa Mutual Ins. Co., 166 
Neb. 203, 88 N. W. 2d 657. 

The parties were husband and wife, with residence 
in various places during the period of defendant’s 
military service. Their place of residence at the 
time of separation was in the State of California, 
where plaintiff has continued to reside. Defendant 
secured a decree of divorce in Nevada in 1969, be- 
came a resident of Nebraska in 1970, and has main- 
tained his residence in this state since that time. In 
1974, plaintiff brought action in the Superior Court of 
Monterey County, California, for an accounting of 
the community assets of the marriage and an award 
to her of one-half thereof. Defendant, although de- 
nying the jurisdiction of the court in a special ap- 
pearance, subsequently answered and appeared ata 
trial on April 28, 1976. On May 8, 1976, the court 
signed an order which concludes as follows: 

“THEREFORE, IT IS HEREBY ORDERED: 

1. Plaintiff is hereby awarded, assigned and 
conveyed 78.3% of 4%, which is 39.14% of the to- 
tal military retirement pay (her share presently 
amounts to $400.00 per month) together with any 
increases, including cost of living increases; and 
plaintiff is awarded, assigned and conveyed, and 
defendant shall pay and assign to plaintiff said 
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portion of the military retirement pay. Defend- 
ant shall execute, deliver and do all things nec- 
essary to accomplish said assignment. This as- 
signment is effective as of June 1, 1976, and shall 
continue until defendant’s death. 

2. Defendant shall pay to and assign to plain- 
tiff, as received, 78.3% of 4%, which amounts to 
39.15% of all increases including any cost of liv- 
ing increases, in said military retirement pay. 
Said payments shall commence when received 
and shall continue until defendant’s death. 

3. The Court confirms to each of the parties 
the personal property and household furniture 
now in their possession as previously divided by 
oral agreement of the parties. 

4. Each party shall bear their own costs in- 
curred in this action.’’ 

This is the order which plaintiff presented for regis- 
tration under section 25-1587 et seq., R. R. S. 1948. 

The general law for the enforcement of a foreign 
money judgment is set forth in 1 Restatement of 
Conflict of Laws 2d, Judgments, § 100, p. 304, as fol- 
lows: ‘‘A valid judgment for the payment of money 
rendered in a State of the United States will be en- 
forced in a sister State, except as stated in §§ 
103-121.”’ Section 108, following, further provides: 
‘“‘A judgment for the payment of money will not be 
enforced in other states unless the amount to be paid 
has been finally determined under the local law of 
the state of rendition.’’ 

Regarding the enforcement of a foreign judgment, 
the rule has been stated as follows: ‘‘To support a 
suit thereon, a foreign judgment must be a valid, 
final, personal adjudication * * *; it must create a 
definite and absolute indebtedness and must be ren- 
dered by a court having jurisdiction of the parties 
and the subject matter.’’ 50 C. J. S., Judgments, § 
868, p. 442. 

We are required to rule that there is no dollar 
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judgment set forth in the California judgment of- 
fered for registration that is certain in amount. The 
only construction which can be placed upon either of 
the first two paragraphs of this judgment is that 
they purport to require both the payment and assign- 
ment of future receipts. There is a recital of the 
value of plaintiff’s share at the time of the order but 
defendant’s liability is specifically imposed as to a 
given percentage of any amounts which he might 
later receive. An officer of the Nebraska court can- 
not ascertain the amount due upon the judgment 
without resorting to facts outside the record of the 
California court. By the terms of the order, the only 
direction to the defendant is that he shall make as- 
signments and shall pay 39.14 percent of his military 
retirement pay. If he fails to carry out these com- 
mands, it is highly possible that the California court 
might enter a general judgment that is certain in 
amount, but this action cannot be taken by the 
courts of this state. 

The trial court should have entered a judgment de- 
nying registration of the California judgment. 

The trial court denied plaintiff’s request for allow- 
ance of an attorney’s fee. Plaintiff cross-appeals 
that denial. The awarding of an attorney’s fee un- 
der section 42-367, R. R. 8. 1943, is discretionary. 
Sullivan v. Sullivan, 192 Neb. 841, 224 N. W. 2d 542. 
In the absence of any evidence of abuse of that dis- 
cretion, we find there is no merit in plaintiff’s cross- 
appeal. 

The judgment of the trial court is reversed and 
judgment is hereby entered denying registration to 
the judgment of the Superior Court of Monterey 
County, California. 

REVERSED. 
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SCRIBNER GRAIN & LUMBER Co., A NEBRASKA 
CORPORATION, APPELLEE, V. GERALD D. WORTMAN, 
APPELLANT. 

281 N. W. 2d 394 


Filed July 17, 1979. No. 42156. 


1. Corporations. A corporation will be looked upon as a separate 
legal entity until sufficient reason to the contrary appears. The 
corporate fiction may be disregarded when its retention would 
produce injustice and inequitable consequences. 

2. . The corporate fiction of a legal entity may be removed 
when the notion of legal entity is used to justify wrong, protect 
fraud, or defend crime. 


Appeal from the District Court for Cuming Coun- 
ty: EuGenge C. McFappen, Judge. Affirmed. 


McGrath, North, O’Malley, Kratz, Dwyer, 
O’Leary and Martin, P.C., for appellant. 


Robert M. Hillis of Yost, Schafersman, Yost, 
Lamme & Hillis, for appellee. 


Heard before KrivosHsa, C. J., WHITE, and 
Hastincs, JJ., and REIMER and Hipps, District Judges. 


REIMER, District Judge. 

This is an action in equity brought before the Dis- 
trict Court for Cuming County, Nebraska, by Scrib- 
ner Grain & Lumber Co., a Nebraska corporation, 
against Gerald D. Wortman, the principal stock- 
holder and managing officer of a closed corporation, 
seeking to enforce the debt of the corporation 
against the individual stockholder and managing of- 
ficer, Gerald D. Wortman. From a judgment in 
favor of the plaintiff, the defendant, Gerald D. Wort- 
man, has appealed. We affirm. 

The facts briefly stated are that Gerald D. Wort- 
man had operated a commercial feedlot in Cuming 
County, Nebraska, for several years prior to 1974, 
known as Sandhill Feedlots. During 1973 the defend- 
ant, Gerald D. Wortman, formed a corporation un- 
der the name of Sandhill Feedlots, Inc., and there 
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appears to be no question that the same was duly in- 
corporated as by law provided. Beginning on Janu- 
ary 1, 1974, the property of the former feedlot, op- 
erated as a sole proprietorship, was transferred to 
the corporation and stock issued. The business of 
the corporation was financed by the Production 
Credit Association office at Tekamah, Nebraska, 
and a statement of these transactions are in the rec- 
ord. The plaintiff continued to do business with the 
new corporation in the same manner as it had be- 
fore, periodically delivering feed to the feedlot and 
billing for the balance at the end of each month. 
During 1974 the plaintiff was paid in February, 
March, twice in April, again in May, July, August, 
and September, for the deliveries made during those 
months, by drafts drawn by the corporation, Sand- 
hill Feedlots, Inc., upon the Production Credit Asso- 
ciation. The payment by draft received by the 
plaintiff on August 17, 1974, was in the amount of 
$10,861.45 and was $2,500 in excess of the amount 
billed by plaintiff. The defendant, Gerald D. Wort- 
man, requested a check from plaintiff repaying to 
him, individually, the amount of the excess and it 
was given him. Again in September a draft was de- 
livered for $15,656.22, which was $4,000 in excess of 
the billing. And again, Wortman requested and was 
given a check on the plaintiff for the amount of the 
excess. The October 1974 billing was never paid and 
the plaintiff thereafter brought suit against Sandhill 
Feedlots, Inc., and recovered judgment in the sum 
of $13,022.89 on July 3, 1975, in the District Court for 
Cuming County,. Nebraska. It is this judgment 
which is the subject of the present litigation. After 
execution had issued against the corporation and 
was returned unsatisfied, because all the assets of 
the corporation had been depleted, this action was 
brought against the principal shareholder and man- 
aging officer of the corporation, Gerald D. Wort- 
man, alleging that said stockholder had appropri- 
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iated and used corporate funds and property for his 
personal purposes and thereby defrauded and 
caused damage to the plaintiff as a creditor of the 
corporation. The court was asked to render judg- 
ment against the defendant individually for the cor- 
porate debt. 

The evidence shows that the defendant, Gerald D. 
Wortman, readily admits that the two items above 
referenced were used for his personal interest along 
with a check drawn on Sandhijl Feedlots, Inc., for 
$2,000, dated June 7, 1974, payable to Ruth A. 
Shurter, and another check drawn on Sandhill Feed- 
lots, Inc., for $2,250, dated February 14, 1974, pay- 
able to A. Gargiulo and Jannuzzi, and another check 
drawn on Sandhill Feedlots, Inc., for $1,780, dated 
January 22, 1974, payable to Pfizer Travel Head- 
quarters. The total of these funds admittedly di- 
verted from the corporation by defendant Wortman 
is in the amount of $12,530. Defendant Wortman ar- 
gues that these are insignificant amounts when com- 
pared to the volume of business done by the corpora- 
tion. 

“ ‘Tf any general rule can be laid down, in the 
present state of authority, it is that a corporation 
will be looked upon as a legal entity as a general 
rule, and until sufficient reason to the contrary ap- 
pears; but, when the notion of a legal entity is used 
to defeat public convenience, justify wrong, protect 
fraud, or defend crime, the law will regard the cor- 
poration as an association of persons.’’”’ Massa- 
chusetts Bonding & Ins. Co. v. Master Laboratories, 
143 Neb. 617, 10 N. W. 2d 501. 

A closer look at the testimony of defendant Wort- 
man reveals that through the corporation he was 
operating a commercial feedlot where the cattle of 
customers were fed to market weight, then sold to 
slaughter. He testified that the yard had a 5,000 
head capacity and it usually sold about 1,000 head 
per month; that in 1974 the yard sold 10,000 to 11,000 
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head and of that number some 4,000 head were 
owned by the defendant individually; that he paid 
the same for the care of his cattle as other cus- 
tomers paid, six or seven cents a day. 

A further analysis of this testimony is in order. 
This testimony would indicate that cattle were in the 
feeding process at the yards for a 5-month or ap- 
proximately 150-day feeding. If the price paid by 
Mr. Wortman for feeding his cattle was seven cents 
per day for 150 days, he was getting his cattle fed to 
market weight for about $10.50 per head. From 
other records in the evidence it is apparent that 
some of the corn purchased by the feedlot corpora- 
tion was at $2.50 per bushel and that some of the hay 
was bought at $38 per ton. It is beyond the belief of 
this court that an estimated 700-pound feeder animal 
can be fed 150 days to an estimated market weight of 
1,100 pounds on 2 bushels of corn and 300 pounds of 
hay. A general review of the books and records of 
the corporation, volunteered into the record by the 
defendant Wortman, would indicate that the actual 
cost of feeding an animal would be in the area of 75 
to 80 cents per day. It is therefore apparent, in ad- 
dition to actually removing for his Own use some 
$12,530 or more in cash, the defendant transferred 
substantial benefit to himself by charging only a 
token figure for the feeding of his personally owned 
cattle. 

‘‘While the general rule is that a corporation will 
be looked upon as a separate legal entity until suffi- 
cient reason to the contrary appears, there is suffi- 
cient evidence in the record here to pierce the cor- 
porate shell and dissipate the separate legal identi- 
ties. In such cases the law has no compunction in 
holding a corporation liable for the acts of its owner ~ 
or visa versa.’? Hayes v. Sanitary Improvement 
Dist. No. 194, 196 Neb. 653, 244 N. W. 2d 505. 

The defendant Wortman alleged in his answer and 
later testified that Dennis Baumert, the managing 
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officer of the plaintiff, conspired with him to make 
the overpayment amounts of $2,500 and $4,000 avail- 
able to him personally. Dennis Baumert testified 
and denied any guilty knowledge. The presiding 
judge of the District Court heard the testimony of 
both witnesses and accepted the version given by 
Baumert. This court will not interfere. 
The judgment of the District Court is affirmed. 
AFFIRMED. 
Krivosnua, C. J. and Wuite, J., concur in the result. 


FRITZ MEYER, LANCASTER CouNTY ASSESSOR, 
APPELLANT, V. ROBERT COLIN ET AL., APPELLEES. 
281 N. W. 2d 737 


Filed July 17, 1979. No. 42238. 


1. Moot Question: Appeal and Error: Public Policy. As a general 
rule, appellate courts do not sit to give opinions in cases or contro- 
versies which have become moot. An appeal or error proceeding 
will be dismissed where no actual controversy still exists between 
the parties at the time of the hearing. This general rule, however, 
does not apply to appeals involving matters of public interest. 

2. Political Subdivisions: Public Officers and Employees: Counties: 
Statutes. The determination by a county board that an ‘‘unfore- 
seen emergency” exists within the meaning of the Nebraska 
Budget Act will not be disturbed in the absence of a showing of 
abuse of discretion by the board. § 23-928, R. R. S. 1943. 

3. : . A county board, in exercising its 
power ‘to approve the salaries or reduce budget requests, may not 
unreasonably interfere with the operation of the office of an elected 
official, but the exercise of those powers by the board shall not be 
disturbed in the absence of an abuse of discretion. § 23-1111, R. R. 
S. 1943; § 23-908, R. R. S. 1943. 

4. Injunctions. Injunction will not be granted in the absence of proof 
of injury, or threatened injury. 

5. Counties: Political Subdivisions: Public Officers and Employees. 
Authority of a county board to transfer funds from one budget ac- 
count to another in case of “unforeseen emergencies” does not re- 
lieve the county board of duty to make accurate estimates of the 
anticipated expenditures of each department. 
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Appeal from the District Court for Lancaster 
County: SamMuEL Van Pett, Judge. Affirmed in 
part, and in part reversed. 


Bauer, Galter, Geier, Flowers & Thompson, for 
appellant. 


Mattson, Ricketts, Davies, Stewart and Calkins 
and Richard M. Duxbury and Perry, Perry, Witthoff 
& Guthery, for appellees. 


Heard before Krivosua, C. J., Bostaucy, McCown, 
BRODKEY, WHITE, and Hastinas, JJ. 


WHITE, J. 

The appellant, Fritz Meyer, was, at the time this 
suit was filed, the County Assessor of Lancaster 
County. The defendants, appellees here, are the 
members of the Board of Commissioners of Lan- 
caster County. 

This suit for an injunction involves the budgetary 
practices of Lancaster County and, specifically, the 
budget year of July 1, 1977, to June 30, 1978. 

In his petition, Meyer alleged that the Commis- 
sioners had created, in 1976, a budgetary account 
denominated “Contingent Salary Adjustment 
Fund.’’ At the same time, they had encouraged of- 
ficeholders and department heads, including Meyer, 
to exclude from the budget submitted by the office- 
holders all expected salary raises, including cost-of- 
living raises. When Meyer ignored that instruction 
and included in his budget an amount equal to esti- 
mated cost-of-living raises, the Board itself deleted 
the amount. All such proposed increases are in- 
cluded instead within the ‘‘contingent’’ fund and 
granted during the course of the year as the Com- 
missioners may determine. 

Meyer sought to enjoin this practice as violative of 
the County Budget Act, section 23-901 et seq., R. R. 
S. 1943, and the Nebraska Budget Act, section 23-921 
et seq., R. R. S. 1943. The District Court found that 
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it is within the discretion of the County Board to es- 
tablish a separate fund for payment of departmental 
employees’ salaries; that appropriation from the 
fund, because of ‘‘emergencies,’’ is within the dis- 
cretion of the Commissioners; and that the record 
did not show an abuse of that discretion. The court 
further found that unexpended funds in the ‘‘con- 
tingent’’ fund can appropriately be carried over to 
the succeeding budget year without violating the 
county mill-levy limitation; and finally, that the 
plaintiff did not sustain his burden of proof in estab- 
lishing that the Commissioners violated the budget 
law or interfered with Meyer’s operation of his of- 
fice. Meyer appeals. We affirm in part and re- 
verse in part. 

At the outset we note, as conceded in oral argu- 
ment, that Meyer is no longer County Assessor and 
the obvious fact that the budget year has expired. 
As a general rule, appellate courts do not sit to give 
opinions in cases or controversies which have be- 
come moot. An appeal or error proceeding will be 
dismissed where no actual controversy still exists 
between the parties at the time of the hearing. This 
general rule, however, does not apply to appeals in- 
volving matters of public interest. State ex rel. 
Coulter v. McFarland, 166 Neb. 242, 88 N. W. 2d 892; 
Braesch v. DePasquale, 200 Neb. 726, 265 N. W. 2d 
842; 5 C. J. S., Appeal & Error, § 1354 (1), p. 404. 

As the questions presented involve the public’s in- 
terest in the continuing budgetary process of the 
counties and the relationship of the officeholders 
with the various Commissioners and supervisors, we 
have’ agreed to decide the issues presented. 

Section 23-923, R. R. S. 1943, requires the County 
Board, as the ‘‘governing body”’ for the county, to 
prepare each year a proposed budget statement con- 
taining prescribed information on funds on hand, es- 
timated revenue, and estimated expenditures, plus 
necessary cash reserves. Forms are prescribed and 
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furnished for this purpose by the State Auditor of 
Public Accounts. In practice the County Board 
meets this obligation by requiring each department 
head to submit a budget for his department. Some 
of these department heads are, as in the case of the 
appellant, elected officials. 

The record shows that no later than the 1976 fiscal 
year the Board began instructing the department 
heads to omit anticipated cost-of-living raises from 
their budget requests. A memorandum concerning 
preparation of the fiscal 1977-78 budget contained 
the following instruction to department heads: ‘‘De- 
velop personnel expenditures based on current 
salary plus normal merit increases commencing at 
time of eligibility. Do not include any anticipated 
increase in the salary schedules.’”’ (Emphasis sup- 
plied.) At the same time, the Board established a 
“Contingent Salary Adjustment Fund”’ for the pur- 
pose of replenishing, at some time during the year, 
department budgets which had been depleted by the 
omission of the amount for cost-of-living raises. 

In her testimony, Commissioner Gauger gave two 
reasons for the Board’s adoption of this practice. 
First, the cost-of-living raise percentage is bar- 
gained for on a countywide basis and the Board does 
not find it helpful to have each department make a 
request for that amount. Second, Commissioner 
Gauger testified that in fixing the budgets for sala- 
ries for the individual officeholders, the Board con- 
cluded that the allocated salary account would be 
sufficient, even allowing for percentage or cost-of- 
living wage increases, by reason of the fact that, in 
their experience, few officers obtained employment 
of the maximum number of allowable employees 
throughout the fiscal year. This was due to amounts 
not paid by reason of vacancies which occur during 
the fiscal year and delay until replacements are 
hired. This was referred to in testimony as “attri- 
tion.’’ The ‘‘contingent’’ fund was set up, according 
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to Commissioner Gauger, as insurance against the 
eventuality that the projections on attrition were in- 
correct. In the event that the budget of any particu- 
lar office did run dry due to salary increases, it 
would be supplemented by an ‘‘emergency”’ transfer 
of funds from the ‘‘Contingent Salary Adjustment 
Fund’’ under the procedure authorized by sections 
23-928 and 23-929, R. R. S. 1943. That procedure al- 
lows the Board, after public notice and hearing, to 
transfer money from one fund to another whenever, 
during the fiscal year, it becomes clear that ‘‘due to 
unforeseen emergencies there is temporarily insuf- 
ficient money in a particular fund to meet the re- 
quirements of the adopted budget of expenditures 
for that fund, * * *.” 

In 1976, $443,180 was appropriated to the fund. In 
1977, the amount was increased to $500,000. 

This amount was determined by applying a fixed 
percent, usually 6 percent, to the entire requested 
salary budgets of all county departments. In other 
words, the fund was budgeted for an amount equal 
to the county’s ‘‘maximum exposure” for cost-of- 
living raises even though it was believed by the 
Board that this amount was excessive. 

In practice, the ‘‘Contingent Salary Adjustment 
Fund’’ was little used. Generally, the officeholders 
appear to have operated within the salary budget 
originally set by the Commissioners. This was the 
case in both 1976 and 1977 fiscal years in appellant’s 
office of the County Assessor. Substantial portions 
of the ‘‘contingent’’ fund were transferred at the end 
of both the 1976 and 1977 fiscal years to the general 
fund. 

Meyer attacks this budgetary practice on several 
grounds. One is that by overfunding the ‘‘Contin- 
gent Salary Adjustment Fund”’ and carrying the ex- 
cess Over to the general fund, the County Board 
somehow exceeds the maximum mill levy for the 
fiscal year. This contention is without merit for it 
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appears to be addressed merely to the size of the 
allocation, an area where the governmental body is 
accorded great discretion. The county is authorized 
to levy, up to its mill-levy maximum, enough taxes 
to cover all expenditures, as estimated by the 
Board, plus a cash reserve of up to 50 percent of 
those expenditures. §§ 23-923 and 23-927, R. R. S. 
1943. In determining the amount to be levied, unen- 
cumbered balances, in this case the amount left in 
the ‘‘Contingent Salary Adjustment Fund,” are ac- 
tually subtracted from the estimated expenditures. 
§ 23-924, R. R. 8. 1948. Meyer points to no violation 
of the law in this accumulation and successively 
higher appropriation. The remedy for excessive al- 
location lies largely with the electorate. Especially 
pertinent is the comment of the Wisconsin court in 
State v. Zimmerman (Wis., 1924), 197 N. W. 823: 
‘Legislative bodies may appropriate money wisely 
or unwisely, too sparingly or too extravagantly; but 
so long as they keep within the limits of the organic 
law they are accountable not to the courts, but to 
their constituents alone.’’ 

Meyer also asserts that the appropriation from the 
“Contingent Salary Adjustment Fund’ character- 
ized as “‘emergency’’ transfers under section 23-928, 
R. R. 8. 1943, was improper since no true emergency 
existed but was, instead, an anticipated or expected 
underappropriation of funds necessary to operate a 
department. Meyer’s contention may have some 
validity, as will be discussed below, but it is suffi- 
cient to note at this point that we are not directed 
Specifically to the terms and conditions of any 
specific appropriation from the fund. A determina- 
tion of ‘‘emergency’’ under the Nebraska Budget 
Act is a question for the County Board and, like 
other determinations by a legislative body, will not 
be disturbed on appeal unless there has been an 
abuse of discretion. See Roberts v. Thompson, 82 
Neb. 458, 118 N. W. 106. Except in very general 
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terms, the record is absolutely devoid of the descrip- 
tion of any such emergency appropriation although 
presumably, and from the budget records, there 
have been such appropriations. The trial court cor- 
rectly held that there was insufficient evidence to 
show an abuse of discretion. 

Meyer next argues that the deletion from his 
budget, of the amount requested by him for cost-of- 
living raises for his employees, constitutes an un- 
warranted interference by the County Board with 
the operation of the office of the County Assessor. 
The question presented is actually distinct from 
mere budgeting procedures and relates, instead, to 
the independence and discretion which are to be af- 
forded an elected officer. It is clear that section 23- 
1111, R. R. 8. 1943, requiring the approval of salaries 
by the County Board, does not allow the Board to ar- 
bitrarily reduce the salaries recommended by the 
elected officer. See Bass v. County of Saline, 171 
Neb. 538, 106 N. W. 2d 860. Similarly, the power of 
the Board to reduce requests submitted by the vari- 
ous offices, provided in section 23-908, R. R. 8S. 1943, 
does not give the Board the authority to budget a 
particular office out of existence or to unduly hinder 
the officer in the conduct of his duties. Mr. Meyer 
testified he was running his office shorthanded be- 
cause of the cut in his requested budget. This condi- 
tion was, however, essentially self-imposed. At no 
time did he request a supplemental appropriation. 
Without regard to the appropriateness of its doing 
so, it fully appears that the Board stood ready to 
make such appropriations. There is no evidence of 
any intent of the Board to interfere or of any actual 
interference by the Board in the operation of Mr. 
Meyer’s office. 

The evidence presented was thus insufficient to 
show any injury suffered or likely to be suffered by 
Mr. Meyer in his position as County Assessor. On 
that ground alone, the trial court was correct in de- 
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nying the requested injunction. See Steffen v. Coun- 
ty of Cuming, 195 Neb. 442, 238 N. W. 2d 890. How- 
ever, we think it appropriate to comment on the 
budgeting procedure which really lies at the heart of 
the complaint raised by Mr. Meyer in this action. 
We consider that procedure to run contrary to the in- 
tent of the budget act. As stated in section 23-921, R. 
R. S. 1943: ‘‘The purpose of this act is to require 
governing bodies of this state to which this act ap- 
plies to follow prescribed budget practices and pro- 
cedures and make available to the public pertinent 
information pertaining to the financial requirements 
and expectations of such governing bodies so that in- 
telligent and informed support, opposition, criticism, 
suggestions, or observations can be made by those 
affected; * * *.’’ 

The budget forms provided by the State Auditor in 
furtherance and by direction of the act classify ex- 
penditures quite logically by department. While it 
would be impossible, without unduly hampering 
management of the county’s affairs, to state every 
subordinate item with absolute specificity, the bud- 
get should, so far as practical, inform the public of 
the amounts to be spent in the conduct of each of- 
fice. It would clearly be improper to budget for the 
salaries of all county employees in one lump account 
to be controlled by the County Board. That is what 
was done here, albeit to a lesser extent, with cost-of- 
living raises. The Board claims this was not their 
intent and that their initial estimates for department 
expenditures were accurate. Yet, the creation of 
the ‘‘Contingent Salary Adjustment Fund,’’ the 
statement concerning its purpose, and certainly its 
size ($500,000 in 1977), betray a lack of confidence in 
the initial estimates. The Legislature granted the 
governmental bodies power to transfer funds from 
one account to another, but only in the case of ‘‘un- 
foreseen emergencies.’’ By that phrase, the Legis- 
lature may not have been referring to anything par- 
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ticularly calamitous. Some courts have found simi- 
lar phrases to mean anything which was reasonably 
unforeseeable at the time the initial action was 
taken. See, for example, Fitts v. Gibbs, 40 Wash. 2d 
444, 244 P. 2d 241. As stated before, the governing 
body is entitled to substantial discretion in this area. 
In any event, we need not draw lines in this case for, 
if the limitation has any meaning at all, it is at least 
a message to the governing body not to anticipate 
the free use of the transfer power to the detriment of 
making accurate and specific budget estimates in 
the first place. 

We do not say that the use of a particular account 
violates the act merely because it is labeled ‘‘con- 
tingent.’’ A contingency is something which is not 
yet certain and the governing body may undoubtedly 
budget for that event. But where the anticipated 
contingency is merely the failure to budget properly 
in the first place, it is time to try again. The prob- 
lem was recognized in State v. Board Chosen Free- 
holders, 56 N. J. L. 459, 29 A. 331. There was a 
budget item of $73,000 ‘‘for the payment of debt”’ 
when it appeared only $33,000 was needed for that 
purpose. ‘‘Counsel for the board defends this dis- 
crepancy on the ground that the board had a right to 
name an excessive sum, because the surplus might 
be needed to make up deficiencies in other items 
which could not be accurately estimated, and by the 
act of 1878 the board was authorized to transfer 
sums from one account to another. Such a conten- 
tion is, we think, plainly untenable. It ignores the 
duty, unquestionably imposed by the statute, of 
making honest estimates of the probable expendi- 
ture necessary for the several items designated. 
This obligation is not at all weakened by the permis- 
sion given to eke out the deficiency of one appropri- 
ation from the surplus of another, when the honest 
estimates have proved to be erroneous.’”’ 

In its second finding, the trial court held: ‘‘The 
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defendants acting in their capacity as the Lancaster 
County Board of Commissioners have authority to 
approve the budget for departmental employees’ 
salaries. It is within the discretion of the County 
Board to establish a fund for payment of those sala- 
ries or any part thereof.’’ To the extent that finding 
or the general finding for the Board would permit 
maintenance of a portion of departmental salary ex- 
penses in a separate, nondepartmental account, they 
are reversed. The order of the trial court is, in all 
other respects, affirmed. 

AFFIRMED IN PART, AND IN 

PART REVERSED. 

CuINnTON, J., participating on briefs. 


JODEEN MILES, THROUGH AND BY HER FATHER AND NEXT 
FRIEND, HARVEY MILES, APPELLANT, V. SCHOOL 
District No. 188 oF CHEYENNE CouUNTY, NEBRASKA, 
APPELLEE. 

281 N. W. 2d 396 


Filed July 17, 1979. No. 42263. 


1. Torts: Political Subdivisions. Under section 23-2406, R. R. S. 1943, 
of the Political Subdivisions Tort Claims Act, the findings of the 
District Court under the act will not be disturbed on appeal unless 
they are clearly wrong. 

2. Negligence. Negligence must be measured against the particular 
set of facts and circumstances which are present in each case. 

3. Evidence: Trial. In determining the sufficiency of evidence to 
sustain a judgment, it must be considered in the light most 
favorable to the successful party. Every controverted fact must 
be resolved in his favor, and he is entitled to the benefit of every in- 
ference that can reasonably be deduced from the evidence. 


Appeal from the District Court for Cheyenne Coun- 
ty: Joun D. Knapp, Judge. Affirmed. 


Marc J. Weinpel of Peetz, Peetz & Weinpel, for ap- 
pellant. 
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Wright & Simmons and John A. Selzer, for ap- 
pellee. 


Heard before Krivosna, C. J., CLINTON, WHITE, and 
Hastincs, JJ., and Murpnuy, District Judge. 


Mourpuy, District Judge. 

This is an action brought under the Political Subdi- 
visions Tort Claims Act for injuries sustained by a 
17-year-old student alleging negligence on the part of 
School District No. 138 in the conduct of its shop- 
training class where plaintiff's injuries occurred. 
The case was tried to the court, and the District 
Judge entered judgment in favor of the defendant, 
from which judgment the plaintiff appeals. 

On October 29, 1974, the date of her injury, Jodeen 
Miles was a 17-year-old senior student at Gurley 
High School, Gurley, Nebraska (School District No. 
138 of Cheyenne County, Nebraska). Miss Miles had 
enrolled in a shop-training class in her junior and 
senior years, Shop I and Shop II. Her senior project 
was the construction of a large wooden candlestick 
holder which was to be cylindrical in shape and 
carved from a large block of wood. The first step in 
making the candlestick holder required her to use a 
jointer machine in order to plane off the corners of 
the rectangular block of wood in preparation for fur- 
ther carving on the lathe. 

A jointer machine is a general woodworking tool 
used for planing and squaring. The machine con- 
sists of an infeed table on the right of the machine 
and an outfeed table on the left. Along the back of 
the machine, running the length of both tables, is an 
adjustable piece of metal called a fence. Bevel cuts 
can be made by adjusting the fence to an appropri- 
ate angle. Miss Miles was making a bevel cut at the 
time of the accident. The cutting blades rotate ona 
cylinder located between the infeed and outfeed 
tables. The blades are covered by a spring-loaded 
metal guard which moves away from the blades as a 
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board is pushed up to it along the infeed table. At 
the time of the accident, the board was still on the 
infeed table and had not yet passed through the 
blades. However, Miss Miles had pushed the board 
from right to left to a position where it had pushed 
the guard away from the rotating blades, thus ex- 
posing them. It was then that she decided to quit for 
the day. While the machine was still operating, she 
attempted to remove the piece of wood from the in- 
feed table by placing her left hand on the left end of 
the board and her right hand on the right end. At 
this time the left end of the piece of wood was in con- 
tact with the spring-loaded metal guard and adja- 
cent to the exposed rotating blades. Her left hand 
came into contact with the blades, severing two 
fingers. 

In Miss Miles’ junior year in the Shop I course, 
Ronald Shearer, the shop-training instructor in both 
the Shop I and Shop II courses, demonstrated the 
safe use of all power tools including the jointer ma- 
chine. Students were required to do workbook exer- 
cises which covered the proper use of the jointer. 
Miss Miles’ performance in the workbook exercises 
was satisfactory. A safety test was administered in 
the Shop I class, although the record is silent as to 
whether Miss Miles passed this test. In her junior 
year, Miss Miles worked with the jointer machine in . 
constructing a curio cabinet. At her request, Mr. 
Shearer occasionally assisted her with jointer op- 
erations, and she used the jointer safely and correct- 
ly at all times and had no problem using the ma- 
chine. 

In her senior year, Miss Miles enrolled in the Shop 
II class again taught by Mr. Shearer. At the first of 
the year each student was issued a safety booklet, 
which Miss Miles read. Although the school district 
had no rules or guidelines on the conduct of the shop 
class, Mr. Shearer had a personal rule that the stu- 
dents could not use the power tools until they had 
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passed a safety examination. When the safety test 
was given, Miss Miles received a grade of 68 per- 
cent. A passing grade was 70 percent. There is 
nothing in the record as to whether or not the ques- 
tions which Miss Miles failed to answer pertained to 
the operation of the jointer. Miss Miles and other 
students who failed the test were required to refer to 
the textbook and write the correct answers to the 
questions they had missed. Following this proce- 
dure, Miss Miles answered all questions correctly. 
This was done before Miss Miles was allowed to use 
any of the power tools. 

On October 28, 1974, the day before the accident, 
Miss Miles commenced use of the jointer in planing 
the corners from the block of wood in order to make 
it cylindrical for the lathe. At Miss Miles’ request, 
Mr. Shearer tilted the fence at an angle so that the 
corners of the rectangular piece of wood could pass 
over the blade in a planing action. Mr. Shearer then 
ran the piece of wood through the machine a few 
times as Miss Miles watched. Mr. Shearer then ob- 
served his student repeat the operation. Miss Miles 
operated the jointer machine safely and properly on 
this date, as she had on several occasions the previ- 
ous year. 

Again, on October 29, 1974, Mr. Shearer adjusted 
the fence at the proper angle and watched Miss 
Miles run the wood through at least once. She con- 
tinued to work at least 5 or 10 minutes without mis- 
hap and ran the board through the machine 5 or 10 
times during that period. It was at this time that 
she injured her left hand in attempting to remove 
the wood from the infeed table as previously de- 
scribed. Although Mr. Shearer was in the shop at 
the time, standing 6 to 8 feet away from his student, 
he was not directly supervising her at the time the 
injury was received. 

The trial court found that the proximate cause of 
the plaintiff’s injuries was the failure of the plaintiff 
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to use the ordinary care which an ordinary, prudent 
child, of the same capacity to appreciate and avoid 
danger as the plaintiff, would have used under like 
circumstances. The court further found that the de- 
fendant’s negligence, if any, was not the proximate 
cause of the accident; that, in any event, plaintiff’s 
negligence was more than slight and defendant’s, if 
any, less than gross by comparison. Pursuant to the 
above findings, the court dismissed plaintiff’s peti- 
tion. 

We affirm the judgment of the District Court. The 
findings of the District, Court in an action under the 
Political Subdivisions Tort Claims Act will not be 
disturbed on appeal unless they are clearly wrong. 
Brahatcek v. Millard School District, 202 Neb. 86, 273 
N. W. 2d 680 (1979); Daniels v. Andersen, 195 Neb. 
95, 237 N. W. 2d 397 (1975); Buttner v. Omaha P. P. 
Dist., 1938 Neb. 515, 227 N. W. 2d 862 (1975). 

The plaintiff contends the trial court erred in not 
finding that Mr. Shearer’s failure to conduct a sec- 
ond closed-book examination was negligence and the 
proximate cause of plaintiff's injury. Negligence 
must be measured against the particular set of facts 
and circumstances which are present in each case. 
Krehnke v. Farmers Union Co-op. Assn., 199 Neb. 
632, 260 N. W. 2d 601 (1977). By reason of instruc- 
tion, demonstration, and experience for over 1 year 
in the safe and proper operation of the jointer ma- 
chine, Miss Miles was thoroughly familiar with its 
operation and the hazards attendant thereto. Mr. 
Shearer’s requirement that students who failed the 
safety examination write the correct answers to the 
questions and submit them for his approval was rea- 
sonable under the facts and circumstances in the 
present case. In determining the sufficiency of evi- 
dence to sustain a judgment, it must be considered 
in the light most favorable to the successful party. 
Every controverted fact must be resolved in his 
favor, and he is entitled to the benefit of every in- 
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ference that can reasonably be deduced from the 
evidence. Daniels v. Andersen, supra. A review of 
that evidence leads to the certain conclusion that the 
_plaintiff’s negligence in placing her left hand in the 
rotating blades was the sole proximate cause of the 
injuries she sustained in this unfortunate accident. 
The defendant contends the plaintiff did not com- 
ply with the provisions of the Political Subdivisions 
Tort Claims Act in the filing of her claim, and that 
there was no final disposition of her claim within the 
meaning of that act. Having affirmed the judgment 
of the District Court on the merits, we need not and 
do not address that issue. 
AFFIRMED. 


CITY OF P APILLION, A MUNICIPAL CORPORATION, 
APPELLANT, V. CLARA SCHRAM, DECEASED, BY BERNARD 
F.. SCHRAM, HER PERSONAL REPRESENTATIVE, ET AL., 
APPELLEE. 
281 N. W. 2d 528 


Filed July 17, 1979. No. 42272. 


1. Easements. An easement is in gross when it is not created to bene- 
fit or when it does not benefit the possessor of any tract of land in 
his use of it as such possessor. 

An easement in gross belongs to the owner of it inde- 
pendently of his ownership or possession of any specific land. 

3. Deeds: Intent. Generally, upon the execution, delivery, and ac- 
ceptance of an unambiguous deed, such being the final acts of the 
parties expressing the terms of their agreement, all prior negotia- 
tions and agreements are deemed merged therein, in the absence 
of a preponderance of evidence clear and convincing in character 
establishing some recognized exception such as fraud or mistake of 
fact, and the deed will be held to truly express the intentions of the 
parties. The doctrine of merger, however, applies only in situa- 
tions where the parties to the deed and to the prior agreements are 
the same. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed. 
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Michael N. Schirber, for appellant. 


Steven W. Floersch of Collins & Gleason, for ap- 
pellee. 


Heard before BosLauGH, McCown, Bropkey, and 
Hastincs, JJ., and Faurnsrucn, District Judge. 


FAHRNBRUCH, District Judge. 

The City of Papillion, a municipal corporation, as 
plaintiff, brought this action against defendant to 
collect a water usage fee. The action was defended 
on the basis that plaintiff had agreed to supply water 
free of charge to defendant and her late husband as 
partial consideration for an easement. The trial 
court found for the defendant. Plaintiff appealed. 
While the appeal was pending, defendant died and 
the case was revived in the names of her heirs. We 
affirm the judgment of the trial court. 

In trial to the court, the pleadings and stipulations 
conclusively demonstrated that in early 1946 defend- 
ant, Clara Schram, and her late husband, John H. 
Schram, were the owners of Tax Lot 23 in Section 26, 
Township 14 North, Range 12 East of the 6th P.M., 
Sarpy County, Nebraska. 

On February 27, 1946, Clara and John H. Schram 
executed a perpetual easement to plaintiff’s prede- 
cessor, village of Papillion, granting it the right to 
install two 16-inch tubular wells on the above- 
described property and to remove water for the 
village of Papillion as its water supply. The ease- 
ment was filed of record March 21, 1946, in Sarpy 
County, Nebraska. 

As part of the consideration for the easement, 
plaintiff agreed to annually supply the Schrams, 
through their private waterline, not to exceed 600,000 
gallons of water free of charge ‘‘as long as said wells 
or any well placed upon the land of grantor is in 
operation.’’ It is undisputed that at all times rele- 
vant herein the wells were operational and the flow 
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of water has been uninterrupted. The easement fur- 
ther provided that the plaintiff ‘‘further agree[s], in 
order to prevent future litigation, that if the wells 
dug under this contract shall fail or exhaust the 
water supply under said land of grantors, [defendant 
and her husband] that the grantee [plaintiff] shall 
continue to furnish water to grantors under this con- 
tract without expense * * *,’’ 

The easement provided that it was binding upon 
the heirs or assigns of grantors and the successors 
and assigns of grantee. 

The easement granted was an easement in gross 
for commercial purposes. ‘‘An easement is in gross 
when it is not created to benefit or when it does not 
benefit the possessor of any tract of land in his use of 
it as such possessor.’”’ Restatement of the Law of 
Property, Easement in Gross, § 454, p. 2917. Under 
Comment ‘‘a’’ of that section, it is stated: ‘‘An 
easement in gross belongs to the owner of it inde- 
pendently of his ownership or possession of any spe- 
cific land.’”’ Moreover, both the easement granted 
and the evidence fails to indicate a dominant tene- 
ment. The land upon which the wells are located is 
a servient tenement, but without a dominant tene- 
ment there can be no easement appurtenant. ‘‘An 
easement appurtenant * * * is a privilege which the 
owner of one tenement has the right to enjoy in re- 
spect to that tenement, in or over the tenement of 
another person.’’ (Emphasis supplied.) 28C. J. &., 
Easements, § 4, p. 633. Here, the purpose of the 
easement was to assure the citizens of the plaintiff 
and its predecessor a municipal water supply. It 
was not intended to benefit any specific property 
owned by plaintiff. The right of plaintiff to continue 
operation of the wells and to withdraw water is not 
at issue here. 

On or about April 12, 1971, the Schrams granted an 
option to purchase a portion of their real estate to 
Charles G. Smith and Nellie M. Smith, husband and 
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wife. Thereafter, on June 13, 1972, Clara Schram, 
then a widow, conveyed the portion so optioned to 
the Smiths. The property conveyed to the Smiths 
encompassed the land upon which plaintiff’s wells 
were located. 

Plaintiff contends that when Clara Schram deeded 
a portion of the real estate she also deeded her right 
to receive the free water. Such contention cannot be 
sustained. Defendant’s right to receive the free wa- 
ter was not by way of an easement appurtenant re- 
served unto the defendant, her husband, and their 
heirs in the grant of easement to plaintiff's prede- 
cessor. The free water was a part of the consid- 
eration flowing from the plaintiff and its predecessor 
to defendant and her husband, payable in annual in- 
stallments of not to exceed 600,000 gallons of water 
per annum. The consideration was not contingent 
upon the wells’ nor the land’s continual production of 
water. The easement provided: ‘‘[I]n order to pre- 
vent future litigation, * * * if the wells dug under 
this contract shall fail or exhaust the water supply 
under said land of grantors, [defendant, her hus- 
band, and their heirs] that the grantee [plaintiff] 
shall continue to furnish water to grantors under this 
contract without expense * * *.’’ 

Defendant is entitled to the full consideration for 
the easement unless she has divested herself of that 
right. 

The keystone question to the resolution of this liti- 
gation is whether Clara Schram divested herself and 
her heirs from the free water when she conveyed a 
portion of her land to the Smiths. The extent of the 
divestiture is controlled by the true intent of the par- 
ties to the conveyance. § 76-205, R. R. 8. 1943. 

Plaintiff contends that the trial court was in error 
in admitting extrinsic evidence, the ‘‘option agree- 
ment,’’ as to the intent of the parties in regard to the 
Schram-Smith sale. The plaintiff claims the deed 
between the parties is unambiguous and that all of 
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the preceding negotiations and agreements merged 
in the deed. Plaintiff’s position cannot be sustained. 

The Schram-Smith deed itself contains incon- 
sistencies. In the granting clause of the deed the 
Smiths were the grantees. Yet, in the habendum 
clause it is stated: ‘‘To have and to hold the prem- 
ises above described, together with all the tene- 
ments, hereditaments and appurtenances thereunto 
belonging unto the said Clara M. Schram A/K/A 
Clara Schram and to her heirs and assigns forever.” 
Under the habendum clause, it is warranted that the 
premises are free from encumbrance ‘‘except ease- 
ments and covenants of record’’ while the granting 
clause makes no such exceptions. 

Whether the Schram-Smith deed was unambigu- 
ous or ambiguous is not controlling as to the admis- 
sibility of the ‘‘option agreement’”’ in this case. 

‘* ‘Generally, upon the execution, delivery, and ac- 
ceptance of an unambiguous deed, such being the 
final acts of the parties expressing the terms of their 
agreement with reference to the subject matter, all 
prior negotiations and agreements are deemed 
merged therein, in the absence of a preponderance 
of evidence clear and convincing in character estab- 
lishing some recognized exception such as fraud or 
mistake of fact, and the deed will be held to truly ex- 
press the intentions of the parties.’ * * * The doc- 
trine of merger, however, was applied in those cases 
only in situations where the parties to the land con- 
tract and the parties to the deed were the same. It 
does not apply in regard to persons who have no 
privity of contract.’’ (Emphasis supplied.) Beren 
Corp. v. Spader, 198 Neb. 677, 255 N. W. 2d 247. 

Since the plaintiff had no privity of contract to the 
Schram-Smith sale, the trial court properly admit- 
ted the option from the Schrams to the Smiths to de- 
termine the ‘‘true intent’’ of the parties. The option 
provided in part: ‘‘It is further agreed that all of 
the benefits accruing to the Sellers under and by vir- 
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tue of an easement dated March 21, 1946 and re- 
corded in Miscellaneous Book 12, Pages 649 and 650 
in the office of the Register of Deeds of Sarpy Coun- 
ty, Nebraska, entered into by and between the 
Sellers herein and the City of Papillion shall con- 
tinue and Sellers shall retain the private pipeline re- 
ferred to in said Easement Agreement including 
the connecting pipeline laid by the City and including 
all of the benefits accruing to the Sellers, together with 
the continued use of water furnished by the City of 
Papillion to Sellers pursuant to the terms of said 
easement.”’ 

The evidence supports the trial court’s finding that 
the easement granted to plaintiff was an easement 
in gross and that Clara Schram did not divest herself 
or her heirs of the right to receive free water under 
the terms of the easement. 

The judgment of the trial court is affirmed. 

AFFIRMED, 


Hi_t Truck LINES, INC., A CORPORATION, APPELLANT, V. 
RAJEAN W. JONES ET AL., APPELLEES. 
281 N. W. 2d 399 


Filed July 17, 1979. No. 42310. 


1. Workmen’s Compensation: Employer and Employee. False 
statements made at the time employment was secured are ordi- 
narily insufficient to terminate the relation of master and servant 
existing at the time of the injury, even though they may constitute 
grounds for rescinding the contract of employment, at least where 
there is no causal connection between the injury and the misrepre- 
sentation. 

2. : . Three factors must be present before a false state- 
ment in an employment application will bar workmen’s compensa- 
tion benefits: (1) The employee must have knowingly and will- 
fully made a false representation as to his physical condition. 
(2) The employer must have relied upon the false representation 
and this reliance must have been a substantial factor in the hiring. 
(3) There must have been a causal connection between the false 
representation and the injury. 
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3. Workmen’s Compensation: Negligence: Employer and Employ- 
ee: Burden of Proof. In a workmen’s compensation case the bur- 
den of proof on the defense of intoxication or intentional willful neg- 
ligence is on the employer. 

4. Workmen’s Compensation: Appeal and Error. The findings of 
fact made by the Workmen’s Compensation Court after rehearing 
will not be set aside on appeal unless clearly wrong. 

5. Workmen’s Compensation: Evidence: Appeal and Error. In 
testing the sufficiency of the evidence to support findings of fact 
made by the Workmen’s Compensation Court after rehearing, the 
evidence must be considered in the light most favorable to the suc- 
cessful party. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for ap- 
pellant. 


William E. Pfeiffer and Thomas Wm. Weingarten 
of Spielhagen, Pfeiffer & Miller and John R. Doyle 
of Doyle & Doyle, for appellees. 


Heard before Krivosua, C. J.. McCown, BRODKEY, 
and Hastincs, JJ., and Stuart, District Judge. 


McCown, J. 

This is a workmen’s compensation proceeding 
initiated by the plaintiff to determine the rights and 
liabilities of the parties in connection with the acci- 
dental death of a truckdriver in the course of his em- 
ployment. The single judge of the Workmen’s Com- 
pensation Court determined that the plaintiff, Hilt 
Truck Lines, Inc., was the employer and awarded 
death benefits to the decedent’s widow and his three 
minor children. Upon rehearing, the full panel of 
the Workmen’s Compensation Court affirmed the 
findings and award of the single-judge court, and the 
plaintiff has appealed. 

The decedent, Kenneth Youan Jones, also known 
as Kenneth Troy Cook, was a truckdriver who began 
using the name Kenneth Youan Jones sometime in 
the summer of 1976, and obtained a Nebraska 
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driver’s license in that name. In early October 1976, 
Jones applied to defendant, Robert A. Thurston, in 
Lincoln, Nebraska, for a truckdriver’s job in re- 
sponse to a newspaper advertisement. Thurston 
owns several tractor units which he leases with driv- 
ers to the plaintiff, Hilt Truck Lines, Inc. 

In his interview with the decedent, Thurston in- 
formed Jones that Jones could not be hired until he 
had been screened and approved by plaintiff, Hilt 
Truck Lines, Inc. Thurston inquired as to Jones’ ac- 
cident and driving records and was assured by Jones 
that he had extensive experience, no convictions for 
traffic violations, no accident record, and that his 
operator’s license had never been suspended or re- 
voked. With these assurances, Thurston sent Jones 
to the plaintiff Hilt to apply. At the Hilt offices the 
decedent filled out an application form, signing his 
name as Kenneth Youan Jones. At no time did he 
ever tell Thurston or Hilt that he had previously 
used the name Kenneth Troy Cook, nor that he had a 
driving record under any name other than Kenneth 
Youan Jones. He also completed a standardized De- 
partment of Transportation test and completed a 
driver’s certification of violations form on which he 
certified that he had no traffic violations during the 
preceding 12 months. The certification was dated 
October 6, 1976. Jones was then approved as a 
driver by Hilt. 

Upon clearance by Hilt, Thurston accompanied 
Jones on his first trip to make sure that Jones was 
capable and to check him out on all appropriate pro- 
cedures. Jones’ performance on the checkout run 
was satisfactory and thereafter Jones drove the 
truck by himself on trips for Hilt. 

Under Thurston’s lease of trucks with drivers to 
Hilt, Thurston had power to hire and fire drivers, 
but had no control over drivers when they were on 
the road. Hilt held all permits, provided cargo and 
cargo trailers, arranged for trips, and operated all 


118 NEBRASKA REPORTS [VoL. 204 


Hilt Truck Lines, Inc. v. Jones 


trucks under its own authority and its own permits. 
The lease also specifically provided that Hilt was to 
provide workmen’s compensation coverage for the 
drivers. 

On October 25, 1976, Jones left Nebraska to deliver 
a cargo in New Jersey. He was returning with a 
cargo of liquor westbound on Interstate Highway No. 
80 in Pennsylvania on the night of October 30, 1976. 
The Pennsylvania state patrol received a report of a 
truck accident by C. B. radio at 10:40 p.m., on that 
date. A state trooper arrived at the scene at 11:15 
p.m., and found a tractor-trailer with its cargo and 
parts of the vehicle scattered over a wide area. The 
truck had struck the guardrail on the right side of 
the highway, skimmed along the rail for approxi- 
mately 300 feet, broken through the rail, and trav- 
eled another 246 feet. Only the rear doors of the 
trailer were left intact. The cab was twisted beyond 
recognition and Kenneth Youan Jones was lying 
near the cab apparently dead. He was pronounced 
dead upon arrival at the hospital. 

At the point of the accident the highway was 
blacktop with a downhill curve to the right. There 
was no lighting and there was light rain and fog, al- 
though visibility was termed adequate. The high- 
way was wet from the rain. The state trooper testi- 
fied there had been a number of accidents involving 
trucks at that spot caused by excessive speed and 
loss of control. In the trooper’s opinion, the acci- 
dent in this case was caused by speeding and driving 
too fast for the road and weather conditions present. 

A blood sample taken from the decedent’s body at 
12:45 a.m., October 31, 1976, showed a blood alcohol 
level of .165 percent. Rajean Jones, the decedent’s 
widow, testified that Jones had called her by tele- 
phone from Pennsylvania at approximately 10 p.m., 
on October 30, 1976, and talked with her for some 
time. His voice sounded normal, he talked distinct- 
ly, and did not slur his words. Her testimony was 
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confirmed by the person who answered the tele- 
phone at the Jones’ residence. 

An expert witness testified that in his opinion a 
blood alcohol level of .165 percent would have im- 
paired and interferred with the physical and mental 
functions necessary to operate a motor vehicle. The 
expert testified that an individual’s hand-eye co- 
ordination and judgment would have been impaired, 
along with his distance and time perception, and 
that he would have had decreased control of his body 
and mind. The expert admitted, however, that he 
did not know Kenneth Youan Jones, and that there 
was a difference in reaction to alcohol between indi- 
viduals and also between persons who chronically 
abused alcohol and those who did not. He also testi- 
fied that even at the same blood alcohol level the ef- 
fects of alcohol vary from person to person, and that 
with a blood alcohol level of .165 percent a person 
could still operate a motor vehicle without driving 
off the road. 

Under Department of Transportation regulations, 
Hilt had 30 days after hiring Jones in which to com- 
plete its investigation of his application and driving 
record. At the time of Jones’ death 24 days had ex- 
pired and none of the requests for the decedent’s 
motor vehicle reports had been returned. After 
Jones’ death it was discovered that he had a previ- 
ous driving record under the name of Kenneth Troy 
Cook. The investigation also disclosed that the de- 
cedent, under the name of Kenneth Troy Cook, had 
been convicted in Michigan on a charge of driving 
while intoxicated on April 24, 1974. He had also been 
convicted in Colorado under the name of Cook for 
driving under the influence of alcohol on October 22, 
1975. In addition, the decedent, under the name of 
Kenneth Troy Cook, had been convicted in Nebraska 
on February 10, 1976, for driving while intoxicated. 
The evidence was undisputed that if Hilt or Thurston 
had known of any of these convictions or misrepre- 
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sentations the decedent would not have been em- 
ployed, and that if they had been discovered prior to 
the accident Jones would have been discharged im- 
mediately. 

The Workmen’s Compensation Court found that 
the decedent, Kenneth Youan Jones, also known as 
Kenneth Troy Cook, was in the employ of the plain- 
tiff, Hilt Truck Lines, Inc., on October 31, 1976, and 
that he suffered fatal injuries and died as a result of 
an accident in the course of his employment. The 
Workmen’s Compensation Court also determined 
that his dependents, Rajean W. Jones, widow, and 
his minor children by a previous marriage, Kenneth 
Troy Jones, Renise Kay Jones, and Todd Alan 
Jones, are entitled to dependents’ benefits under the 
Nebraska Workmen’s Compensation Act. 

The Workmen’s Compensation Court also found 
that the decedent, in applying for employment, mis- 
represented his traffic violations and accident rec- 
ord, and failed to disclose that he had previously 
used the name of Kenneth Troy Cook, and that plain- 
tiff would not have accepted decedent for employ- 
ment if it had known of his driving record. The 
court determined that there was insufficient evi- 
dence to raise or support an inference of a causal 
connection between the false representations and the 
subsequent accident, and that the evidence is legally 
insufficient to void the employment relationship 
retroactively. 

The court also found that the plaintiff had failed to 
meet its burden of proving the defense of intentional 
willful negligence or intoxication, and entered judg- 
ment against the plaintiff and in favor of the dece- 
dent’s dependents for the appropriate death benefits. 
The plaintiff has appealed. 

The plaintiff’s primary contentions on this appeal 
are that because of the decedent’s misrepresenta- 
tions at the time of his employment, the employment 
contract was void ab initio; and that the decedent’s 


VoL. 204] JANUARY TERM, 1979 121 


Hilt Truck Lines, Inc. v. Jones 


dependents are not entitled to benefits because the 
decedent’s death was caused by his willful negli- 
gence or intoxication. 

Plaintiff concedes the general rule that false state- 
ments made at the time employment was secured 
are ordinarily insufficient to terminate the relation 
of master and servant existing at the time of the in- 
jury, even though they may constitute grounds for 
rescinding the contract of employment, at least 
where there is no causal connection between the in- 
jury and the misrepresentation. See 56 C. J. S., 
Master and Servant, § 180 (e), p. 872. Plaintiff re- 
lies on a related rule that a contract obtained by 
fraud through another impersonating the employee 
will bar recovery in an action by the employee for 
personal injuries. The difficulty with that rule here 
is that the decedent did not impersonate anyone, and 
there was no assumption by the plaintiff that Jones 
was anyone but himself. 

The general rule is set out in 1 B Larson, Work- 
men’s Compensation Law, section 47.53, page 8-201: 
‘(I]t has been held that employment which has been 
obtained by the making of false statements—even 
criminally false statements—whether by a minor or 
an adult, is still employment; that is, the technical 
illegality will not of itself destroy compensation cov- 
erage. * * * The following factors must be present 
before a false statement in an employment applica- 
tion will bar benefits: (1) The employee must have 
knowingly and wilfully made a false representation 
as to his physical condition. (2) The employer 
must have relied upon the false representation and 
this reliance must have been a substantial factor in 
the hiring. (3) There must have been a causal con- 
nection between the false representation and the 
injury.”’ 

In the case now before us, the Workmen’s Com- 
pensation Court specifically found that there was 
insufficient evidence to raise or support an inference 
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of a causal connection between decedent’s misrepre- 
sentations and his subsequent accident. Obviously, 
issues of causation are for determination by the fact- 
finder. Hyatt v. Kay Windsor, Inc., 198 Neb. 580, 254 
N. W. 2d 92. Although it is quite clear from the find- 
ings of fact here that the contract of employment 
was voidable or subject to rescission upon discovery 
of the misrepresentations, the employment contract 
was not void from the beginning and the misrepre- 
sentations did not destroy compensation coverage. 

As an affirmative defense the plaintiff alleged that 
the decedent’s dependents were not entitled to work- 
men’s compensation benefits because the decedent’s 
death was caused by his intoxication or willful negli- 
gence. 

Section 48-127, R. R. S. 1943, provides: ‘‘If the em- 
ployee is injured by reason of his intentional willful 
negligence, or by reason of being in a state of intoxi- 
cation, neither he nor his beneficiaries shall receive 
any compensation under the provisions of this act.’’ 

In a workmen’s compensation case the burden of 
proof on the defense of intoxication or willful negli- 
gence is on the employer. See, Johnson v. Hahn 
Bros. Constr., Inc., 188 Neb. 252, 196 N. W. 2d 109; 
Hoff v. Edgar, 1383 Neb. 403, 275 N. W. 602. 

In the present case the employer was required to 
prove that the accident and resulting death of the de- 
cedent were caused by decedent’s intoxication, and 
the evidence on this issue is in conflict. Issues of 
causation are for the factfinder to determine and the 
Workmen’s Compensation Court specifically found 
that the evidence was insufficient to establish that 
the accident and the resulting death of the decedent 
were caused by intoxication. 

The findings of fact made by the Nebraska Work- 
men’s Compensation Court after rehearing shall 
have the same force and effect as a jury verdict in a 
civil case. § 48-185, R. R. S. 1943. 

The findings of fact made by the Workmen’s Com- 
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pensation Court after rehearing will not be set aside 
on appeal unless clearly wrong. In testing the suf- 
ficiency of the evidence to support findings of fact 
made by the Workmen’s Compensation Court after 
rehearing, the evidence must be considered in the 
light most favorable to the successful party. Every 
controverted fact must be resolved in his favor and 
he should have the benefit of every inference that 
can reasonably be drawn therefrom. Hyatt v. Kay 
Windsor, Inc., supra. 

The findings of fact made by the Workmen’s Com- 
pensation Court on rehearing here were supported 
by the evidence and the judgment of the court was 
correct and is affirmed. 

AFFIRMED. 


TERRANCE JAIXEN, APPELLEE, Vv. Don C. TURNER, 
DOING BUSINESS AS TURNER INSURANCE AGENCY, 
APPELLEE, IMPLEADED WITH IOWA MUTUAL INSURANCE 
COMPANY, A CORPORATION, APPELLANT. 


281 N. W. 2d 404 
Filed July 17, 1979. No. 42401. 


Judgments: Statutes: Offer and Acceptance. An offer to confess 
judgment, and its acceptance pursuant to section 25-901, R. R. S. 
1943, requires the entry of a judgment according to the offer and 
acceptance. 


Appeal from the District Court for Douglas Coun- 
_ty: RupoLpxH Tresar, Judge. Reversed. 


Hunter, Houlihan & Katz, for appellant. 


John J. Higgins and Nanfito & Nanfito, for appel- 
lee Jaixen. 


Heard before Krivosua, C. J., BRODKEY, WHITE, 
and Hastincs, JJ., and Moran, District Judge. 
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Moran, District Judge. 

This is an appeal by defendant, Iowa Mutual In- 
surance Company, from a consent judgment in favor 
of plaintiff, Terrance Jaixen, for the amount prayed 
for in his petition, plus prejudgment interest, costs, 
and attorney’s fees. We reverse. 

Jaixen sued Iowa Mutual and Don C. Turner, its 
agent, to recover on a policy of fire insurance issued 
by Iowa Mutual through Turner. The petition 
claimed an insured loss of $8,119.25 and prayed for 
judgment for that amount plus interest from July 9, 
1977, (the date of the loss), attorney’s fees pursuant 
to section 44-359, R. R. S. 1943, and costs. After the 
issues were framed and discovery was completed, 
the case was set for trial. Before the trial Jaixen 
moved for summary judgment on the issue of lia- 
bility. The motion was submitted and taken under 
advisement. Prior to a ruling, Iowa Mutual filed an 
offer to confess judgment for $8,119.25 and costs pur- 
suant to section 25-901, R. R. S. 1943. The following 
day Jaixen filed his acceptance of Iowa Mutual’s 
offer, ‘‘pursuant to Section 25-901 R. R. 8. Neb., 1943, 
et. seq.’ On September 25, 1978, after receiving in 
evidence the offer and acceptance and evidence on 
the value of attorney’s services, the trial court en- 
tered judgment against Iowa Mutual for $8,119.25 
plus prejudgment interest of $568.31, and costs. 
Finding that Jaixen had recovered judgment for 
more than the amount of Iowa Mutual’s offer of 
judgment, the court awarded his attorney a fee of 
$3,000 citing as authority section 44-359, R. R. 8. 1943. 

We agree with Iowa Mutual’s contention that the 
court erred in including prejudgment interest in its 
judgment and in awarding the attorney’s fees. 

This case comes squarely within the language of 
section 25-901, R. R. S. 1943. It requires that the 
judgment be entered according to the offer and ac- 
ceptance. 

Jaixen contends that his was a liquidated claim, 
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and that he was entitled to interest from the date of 
the loss. If the case had proceeded to a verdict that 
may have been so. But it did not. Having accepted 
Iowa Mutual’s offer, he was not entitled to more, 
and the trial court was bound to enter judgment ac- 
cording to the agreement. Therefore, plaintiff was 
not entitled to an attorney’s fee under the proviso in 
section 44-359, R. R. 8S. 1943. 

Wendt v. Cavalier Ins. Corp., 197 Neb. 622, 250 N. 
W. 2d 243 (1977), is cited by Jaixen as authority for 
his position, but it is not. The offer and acceptance 
in that case did include prejudgment interest, and 
judgment was entered accordingly. This court held 
that Wendt was not entitled to attorney’s fees under 
section 44-359, R. R. S. 1943. In this case Jaixen 
may not rely upon the entry of an erroneous judg- 
ment to entitle him to attorney’s fees. 

Jaixen also asserts that Iowa Mutual’s offer to pay 
the amount demanded in his petition was not a com- 
promise offer within the meaning of section 25-901, 
R. R. 8S. 1943, but was a voluntary acknowledgment 
of an indebtedness arising by the insurance contract. 
The answer is that however characterized, the offer 
and acceptance were explicitly referenced to section 
25-901, R. R. S. 1943, and obligated the trial court to 
enter judgment accordingly. 

The case is reversed and remanded with direc- 
tions to enter a judgment for Jaixen for $8,119.25 (ef- 
fective September 25, 1978) and costs in the District 
Court. Costs in this court are taxed to Jaixen. 

REVERSED. 
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JAMES B. Butt, APPELLEE AND CROSS-APPELLANT, V. 
City WIDE Rock EXCAVATING Co., APPELLANT AND 
CROSS-APPELLEE. 

281 N. W. 2d 406 


Filed July 17, 1979. No. 42410. 


1. Workmen’s Compensation. The general rule is that an injury sus- 
tained by an employee while going to and from his work does not 
arise out of and in the course of his employment. 

. Where transportation to the place of work is furnished by 

the employer and the injury occurs while the workman is being 

transported in a vehicle under the control of the employer, the 
injury may arise out of and in the course of the employment. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


William J. Riedmann and Eric W. Kruger of Ried- 
mann & Kruger, for appellant. 


Richard L. Swenson of Lathrop, Albracht & Swen- 
son, for appellee. 


Heard before BosLauGH, CLINTON, and WHITE, JJ., 
and HAMILTON and HENpDRIx, District Judges. 


BosLaAuGH, J. 

This is an appeal in a proceeding under the Work- 
men’s Compensation Act. The plaintiff was em- 
ployed by the defendant as a heavy equipment me- 
chanic. On April 21, 1977, the plaintiff was injured 
while driving a truck owned by the defendant from 
the plaintiff’s home to the defendant’s shop in 
Omaha, Nebraska. The injury occurred when the 
truck struck a light pole while the plaintiff was at- 
tempting to avoid striking a pedestrian who ran in 
front of the truck. 

The evidence shows that the defendant employed 
five or six mechanics. The defendant supplied 
trucks to two of the mechanics so that they could 
repair the defendant’s equipment at its two quarries 
and repair trucks which broke down on the road. 
Approximately a year before the accident the de- 
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fendant supplied a truck to the plaintiff. The plain- 
tiff was instructed to put all of his tools and equip- 
ment in the truck and to use the truck to drive back 
and forth from his home to work. The plaintiff was 
not allowed to use the truck for personal use. All 
expenses of operating and maintaining the truck in- 
cluding fuel, repairs, and insurance were paid by the 
defendant. 

The plaintiff was an hourly employee and his time 
commenced when he arrived at the shop and stopped 
when he left the shop to go home. The plaintiff was 
not paid for the time spent driving to and from work. 
On five or six occasions the plaintiff had been di- 
rected to report at one of the quarries instead of the - 
shop, and on those occasions his time commenced 
when he arrived at the quarry. Although the plain- 
tiff on occasion worked after normal working hours, 
the evidence does not indicate that the plaintiff had 
been called for emergency purposes after he had re-- 
turned to his home. 

After the hearing before a single judge of the com- 
pensation court, and again upon rehearing, the. 
plaintiff recovered an award. The defendant has 
appealed and contends that the injury to the plaintiff 
did not arise out of and in the course of his employ- 
ment by the defendant. 

The general rule is that an injury sustained by an 
- employee while going to and from his work does not 
arise out of and in the course of his employment. 
Acton v. Wymore School Dist. No. 114, 172 Neb. 609, 
111 N. W. 2d 368. However, where transportation to 
the place of work is furnished by the employer and 
the injury occurs while the workman is being trans- 
ported in a vehicle under the control of the em- 
ployer, the injury may arise out of and in the course 
of the employment. Schademann v. Casey, 194 Neb. 
149, 231 N. W. 2d 116. 

The evidence in this case shows that the truck was 
not furnished to the plaintiff for his convenience and 
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benefit alone. The tools and equipment used by the 
plaintiff in performing the duties of his employment 
for the defendant were kept in the truck so that they 
would be available at all times. This permitted the 
defendant to direct the plaintiff to report at one of 
the quarries instead of the shop so that the time 
which would be used in going to the shop before 
going to the quarry, or to the scene of a breakdown, 
was eliminated. In the event of an emergency the 
plaintiff would be able to go directly to the place 
where his services were required without first going 
to the shop. 

At the time of the accident in this case the plaintiff 
was operating the truck in accordance with the di- 
rections of the defendant. The truck was under the 
control of the defendant to the same extent as the 
truck involved in Schademann v. Casey, supra. Un- 
der these circumstances, the plaintiff was engaged 
in the course of his employment at the time of the 
accident and the injury arose out of the employ- 
ment. See, 1 Larson, Workmen’s Compensation 
Law, § 17.10, p. 4-180; Soncrant v. Soncrant, Inc., 59 
Mich. App. 287, 229 N. W. 2d 419: Thomas v. Certi- 
fied Refrig., 392 Mich. 623, 221 N. W. 2d 378; 99 C. J. 
S., Workmen’s Compensation, § 235, p. 834. 

The plaintiff cross-appeals from that part of the 
award which directed the defendant to pay ‘‘to the 
plaintiff and the party making said payments” . 
$6,183.20 in medical and hospital expense that had 
been paid ‘‘on behalf of the plaintiff.’ The record 
before us does not show who paid the $6,183.20. The 
award was as favorable to the plaintiff as the evi- 
dence would allow. The cross-appeal is without 
merit. 

The judgment of the Workmen’s Compensation 
Court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ANTHONY HUGENE 
MAEZ, APPELLANT. 
281 N. W. 2d 531 


Filed July 17, 1979. No. 42438. 


1. Criminal Law: Constitutional Law: Prisoners. A criminal stat- 
ute is not constitutionally deficient merely because it applies only 
to inmates of penal institutions. 

2. Statutes: Intent. A statutory construction which leads to absurd, 
unjust, or unconscionable results will be avoided. A literal mean- 
ing which would have the effect of defeating the legislative intent 
will not be placed upon a statute when a sensible construction 
which will effectuate the object of the legislation is possible. 

3. Criminal Law: Statutes: Legislature. Section 28-743, R. R. S. 
1943, applies only to situations where either the means used to 
compel or induce the performance of an act or where the end to be 
accomplished by such means, the performance of the act itself, are 
of a nature which the Legislature might prohibit under a rea- 
sonable exercise of its police power. 

4. Criminal Law: Constitutional Law: Prisoners. A criminal stat- 
ute applying only to inmates of prisons is not unconstitutional 
merely because the inmate might have been prosecuted under 
another statute applicable to everyone and prohibiting the same 
acts. 


Appeal from the District Court for Red Willow 
County: Jack H. HENpRIx, Judge. Affirmed. 


Bert E. Blackwell, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before KrivosHa, C. J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HAsTINGs, JJ. 


CLINTON, J. 

The defendant Maez was prosecuted in the Dis- 
trict Court for Red Willow County, Nebraska, on two 
counts of violation of the provisions of section 28-743, 
R. R. S. 1943, which provides in part: ‘‘Whoever, 
being an inmate of any jail or correctional or penal 
institution, shall assault, threaten, imprison, or de- 
tain any person for the purpose of compelling or in- 
ducing the performance of any act by such person, 
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or by any other person, shall be guilty of a felony 
....’ A jury trial was waived and the defendant 
was found guilty by the court on both counts and sen- 
tenced to two concurrent terms of 11 years each in 
the Nebraska Penal and Correctional Complex. He 
has appealed to this court and assigns and argues 
the following errors: (1) The trial court erred in 
not dismissing the charge because the statute is 
vague and uncertain and as a result is unconstitu- 
tional because it violates the due process and equal 
protection clauses of Article XIV, section 1, of the 
Constitution of the United States, and the due proc- 
ess clause of Article I, section 3, of the Constitution 
of Nebraska. (2) The proof of the commission of 
the specific acts, i.e., compelling the commission of 
a sexual offense by threat, is insufficient to support 
the conviction because of lack of corroboration of 
the testimony of the victim. (3) The evidence is in- 
sufficient to permit a finding of guilt beyond a rea- 
sonable doubt. We affirm. 

In order to understand the import of the defend- 
ant’s constitutional arguments, it is necessary to 
summarize the general nature of the facts which are 
relied upon to support the conviction. On the 18th 
and 19th days of January 1978, the defendant Maez 
and the victim, along with certain other males, were 
inmates of the Red Willow county jail. On those 2 
days, the evidence, if believed by the court, would 
show that, by means of threats of physical harm, de- 
fendant compelled the victim to perform upon the 
defendant an act of sodomy per os and to submit to 
an act of sodomy per anum. The evidence also indi- 
cates that the victim was compelled to perform the 
same acts with another inmate, one Crabtree, who 
was one of the defense witnesses. 

The equal protection argument is founded upon 
the fact that the statute applies only to inmates of 
penal institutions. The vagueness argument is es- 
sentially that the statute fails to define the nature of 
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the threats prohibited and to describe the nature of 
the acts, the inducement or compulsion of which are 
prohibited. It is argued, therefore, the statute may 
prohibit even lawful ‘‘threats,’’ or prohibit the com- 
pulsion of lawful acts such as expressions of a 
purpose to sue prison officials if they do not perform 
acts which the law requires them to perform for the 
benefit of inmates. A second aspect of the argu- 
ment is that the statute is so broad all sorts of acts 
made unlawful by other statutes might be prose- 
cuted under it, e.g., as illustrated by this case, 
sodomy accomplished by force or threat. The de- 
fendant supports this argument with a long list of 
hypothetical illustrations, some of which are clearly 
possible, others of which are not. The defendant 
also argues the operation of the statute should be 
confined to so-called ‘‘hostage’’ situations. 

In considering these arguments it is necessary to 
analyze the statute. The crime defined contains 
three elements: (1) It can be committed only by 
one who is an inmate of a penal institution; (2) the 
inmate must either assault, threaten, imprison, or 
detain some person; and (3) it must be done for the 
purpose of compelling or inducing that person or 
some other person to perform ‘‘any act.’’ 

The argument, that the statute violates the defend- 
ant’s right to equal protection because it applies 
only to that. class of persons who are inmates of 
penal institutions, has been considered and rejected 
by this court in the case of State v. Eckstein, 188 
Neb. 146, 195 N. W. 2d 194, where we said: ‘‘The 
dangers to society, custodians, and prisoners which 
are inherent in administration and control of penal 
institutions are by now well known to everyone. The 
legislative classification here was not arbitrary or 
unreasonable. ‘A State is not constrained in the ex- 
ercise of its police power to ignore experience which 
marks a class of offenders or a family of offenses for 
special treatment.’ Skinner v. Oklahoma, 316 U. S. 
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535, 62 S. Ct. 1110, 86 L. Ed. 1655.’’ A statute is not 
constitutionally deficient merely because it applies 
only to inmates. We need not further discuss that 
point. 

The remaining constitutional arguments are inter- 
twined and we will discuss them together. It seems 
apparent from the language of the statute that the 
legislative purposes of section 28-743, R. R. S. 1943, 
are the maintenance and enforcement of good order 
as well as the protection of the safety of persons, in- 
cluding inmates and institutional personnel, in penal 
institutions. The language of the statute is neces- 
sarily broad, as otherwise its objectives could not be 
accomplished. Is it so broad it would make harm- 
less or essentially lawful acts unlawful, or is it so 
vague the courts and others cannot determine what 
acts are prohibited? 

At this point let us consider the elements of the of- 
fense as defined by the statute. Certain acts in- 
cluded in the second element, to wit, ‘‘assault,... 
imprison,’’ are themselves unlawful acts and, of 
course, cannot be lawfully used by an inmate to ac- 
complish any purpose whatever. Conversely, of 
course, force or restraint used in self-defense would 
not come within the definition of those two terms. 
The term ‘‘detain’’ ought to be interpreted, not in the 
sense of mere delay, but in the sense of a restraint of 
lawful freedom to move, imposed either physically 
or by threat. This meaning harmonizes with the 
other terms used. The term ‘‘threaten’’ does not, in 
and of itself, necessarily import an unlawful act and 
must therefore be restricted in its meaning in the 
light of the objective or purpose sought to be accom- 
plished by the threats. If one ‘‘threatens’’ to sue in 
order to enforce one’s lawful or presumed lawful 
rights, nothing illegal is done; however, a mere ex- 
pression of an intention to enforce one’s legal rights 
in a peaceable and lawful manner is not the type of 
threat which the statute was enacted to restrict. 
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Is the prohibition against compelling ‘‘any act’’ 
too broad? In State v. Saltzman, 194 Neb. 525, 233 N. 
W. 2d 914, this court had to consider the phrase, ‘‘for 
the purpose of compelling the performance of any 
act,’’ by the victim or any other person, contained in 
the kidnapping statute. § 28-417, R. R. 8. 1943. We 
there approved as constitutional, ‘‘a broad and com- 
prehensive application of the term ‘any act.’ ”’ 

In Saltzman, the means of compulsion used was 
the pointing of a gun. The act compelled was the 
disclosure by a law enforcement officer of the place 
of residence of the prosecutor. In that case it would, 
of course, have been lawful for the defendant to ask 
for the information. The Legislature could, how- 
ever, prohibit the compulsion of any disclosure by 
the use of coercive methods. An analogous situation 
is covered by the statute which we have for con- 
sideration in this case, in that even a lawful end may 
not be compelled by the coercive means described in 
the statute. See, also, People v. Agnello, 259 Cal. 
App. 2d 785, 66 Cal. Rptr. 571, where, under a statute 
providing that if it reasonably appeared to an officer 
of a state campus or facility that a person not a stu- 
dent or employee was committing ‘‘any act’’ likely 
to interfere with the conduct of the activities of the 
campus, such person could be directed to leave and 
was guilty of a misdemeanor upon failure to leave, 
the court held the words ‘‘any act’’ were not uncon- 
stitutionally vague. 

In Saltzman, we said: ‘‘It is a fundamental rule 
of statutory construction that, if possible, a court 
will try to avoid a construction which leads to 
absurd, unjust, or unconscionable results. A sensi- 
ble construction will be placed upon a statute to ef- 
fectuate the object of the legislation rather than a 
literal meaning that would have the effect of de- 
feating the legislative intent.’’ Accordingly, we hold 
that section 28-743, R. R. S. 1943, embraces only 
those situations where either the means used to com- 
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pel or induce performance of an act or where the 
end to be accomplished by such means, the perform- 
ance of the act itself, are of a nature which the Leg- 
islature may prohibit under a reasonable exercise of 
the police power. As so construed and limited, the 
statute is constitutional. 

As applied to the facts before us, the acts clearly 
were within the terms of the statute under a reason- 
able construction thereof and the language of the 
statute is sufficiently definite to give any reasonable 
person notice that the acts in question were pro- 
hibited. In Saltzman we said: ‘‘The statute here is 
sufficiently clear that a person of ordinary intelli- 
gence has fair notice of exactly what is forbidden. 
The actions of the defendant were clearly prohibited 
under any reasonable construction of the statute. 
Although hypothetical factual situations might be 
imagined where the application of the statute might 
raise constitutional issues, such imaginary factual 
situations do not help the defendant, nor make the 
statute unconstitutional.” 

The next facet of the plaintiff's argument is essen- 
tially that sodomy committed by force or threat is 
made a crime by another statute and so it must be 
prosecuted under that statute. Defendant makes a 
hypothetical list of numerous other crimes which 
might be prosecuted under section 28-743, R. R. S. 
1943, as well as under a statute which defines those 
crimes. No doubt the defendant could have been 
prosecuted under the sodomy statute. However, he 
cites no authority whatever which holds that making 
such a statutory alternative available to the prose- 
cutor renders the statute unconstitutional. As we 
see it, this argument is another version of the equal 
protection argument and is answered by our holding 
in State v. Eckstein, 188 Neb. 146, 195 N. W. 2d 194. 

The defendant’s second contention is that, since 
the crime in question is under the facts a sexual as- 
sault, the testimony of the victim must be corrobo- 
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rated. Assuming arguendo that corroboration is re- 
quired, an examination of the record indicates cor- 
roboration was clearly sufficient. The pertinent 
rules, as stated in State v. Narcisse, 187 Neb. 209, 188 
N. W. 2d 715, a case involving prosecution for 
sodomy, are: ‘‘Testimony of the alleged victim in a 
criminal prosecution for sodomy with a human 
being is insufficient for conviction unless it is cor- 
roborated in accordance with rules pertaining to 
other sexual offenses.’’ Corroboration is generally 
sufficient under those rules if there are material 
facts tending to support the testimony of the victim 
as to the principal fact. The evidence here shows 
the victim, the defendant, and several others were in 
an area of the jail where there was open access be- 
tween two cell blocks and the recreation area. One 
of the prisoners testified he had been threatened by 
defendant, for no apparent reason, with a plunger 
handle. Defendant held the plunger in one hand, 
pounded it on the other hand, and looked at the wit- 
ness in a menacing manner for a considerable 
length of time. Later the defendant asked the wit- 
ness to perform sexual acts with him. The witness 
refused, despite the fact the defendant threatened to 
beat him up if he did not submit. This same witness 
also testified the defendant and the inmate Crabtree, 
who was prosecuted for similar offenses with the 
victim, made remarks about the attractiveness of 
the ‘‘victim’s butt,’’ and expressed a desire to have 
sexual intercourse with him. There was also evi- 
dence showing opportunity for the commission of the 
offense, that is, that defendant and the victim were 
in the bunk area of the jail at a time when the others 
were watching TV in the adjoining recreation room. 

The contention the evidence is insufficient to sup- 
port the charge is not well grounded. It is unnec- 
essary to recite the repulsive details of the unnat- 
ural acts in question. Suffice it to say the evidence 
supports the conclusion that the victim submitted 
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and acted through fear of physical violence. Both 
the defendant and Crabtree testified. Their testi- 
mony was that they took no part in such acts and 
would not. They said sodomy did occur between the 
victim and another prisoner who, at the time of trial, 
was not available as a witness. The stories of Crab- 
tree and the defendant dovetailed very closely. 
However, the trial judge heard and saw these two 
witnesses and apparently regarded their versions as 
a fabrication and accepted the evidence of the State. 
AFFIRMED. 


DON PETERSON, DOING BUSINESS AS DON PETERSON AND 
ASSOCIATES, APPELLEE, V. THE NEBRASKA NATURAL 
GAS COMPANY, A CORPORATION, APPELLANT, IMPLEADED 
WITH EF. I. DUPONT DE NEMouRS & COMPANY, INC., ET 
AL., APPELLEES. 


281 N. W. 2d 525 
Filed July 17, 1979. No. 42457. 


1. Res Judicata: Courts: Judgments. Where cases are interwoven 
and interdependent and the controversy involved has already been 
considered and determined in a prior proceeding involving one of 
the parties now before the court, the court has a right to examine 
its own records and take judicial notice of its own proceedings and 
judgment in the prior action. 

2. Estoppel. Mutuality of estoppel is no longer considered to be a re- 
quirement for the application of collateral estoppel. 

Collateral estoppel may be applied if the identical issue 
was decided in a prior action, there was a judgment on the merits 
which was final, the party against whom the rule is to be applied 
was a party or in privity with a party to the prior action, and there 
was an opportunity to fully and fairly litigate the issue in the prior 
action. 


The trial court has some discretion as to whether collateral 
estoppel may be invoked in a particular case. 


Appeal from the District Court for Dodge County: 
Mark J. FuuRMan, Judge. Affirmed. 
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Terry J. Grennan and Stephen A. Davis of 
Cassem, Tierney, Adams, Gotch & Douglas, for 
appellant. 


Richard E. O’Toole and Thomas J. Walsh of 
Walsh, Walentine and Miles, for appellee Peterson. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastIinecs, JJ. 


BOSLAUGH, J. 

The plaintiff owns a 2-story business building 
located at Sixth and Park Streets in Fremont, Ne- 
braska, approximately 1 block east of the Pathfinder 
Hotel which was destroyed in an explosion and fire 
on January 10, 1976. The explosion caused extensive 
glass damage to the plaintiff’s building. 

The explosion and resulting fire which destroyed 
the Pathfinder Hotel were caused by natural gas 
which escaped from a main owned by the defendant, 
The Nebraska Natural Gas Company (Gas Co.). 
This action was brought against the Gas Co. to re- 
cover the damages to the plaintiff’s building caused 
by the explosion. 

In Hammond v. The Nebraska Nat. Gas Co., ante 
p. 80, 281 N. W. 2d 520, decided today, a judg- 
ment against the Gas Co. for the damages resulting 
from the destruction of the hotel and its contents by 
the explosion and fire was affirmed. After the Ham- 
mond case had been tried in the District Court, the 
plaintiff's motion for partial summary judgment in 
this case on the issues of negligence and proximate 
cause was sustained. The issue of damages was 
then tried to the court which found for the plaintiff in 
the amount of $917.26. The defendant has appealed. 

The entire record in the Hammond case was re- 
ceived in evidence in this case. The trial court sus- 
tained the motion for summary judgment on the 
grounds that there was no genuine issue of material 
fact in regard to the issues of negligence and 
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proximate cause and that the doctrine of collateral 
estoppel or issue preclusion was applicable to the 
defendant in this action. 

The evidence in the Hammond case established 
that the explosion was caused by natural gas which 
escaped from the defendant’s main because a 2-inch 
plastic pipe had been negligently joined to an exist- 
ing steel main by use of a standard compression cou- 
pling without any additional precaution being taken 
to avoid pull-out from thermal contraction of the 
pipe. The evidence established that the joint was 
not installed in accordance with applicable safety 
standards prescribed by federal and state law and 
the standards of care prevailing in the industry. The 
Gas Co. attempted to defend on the ground that it 
had relied upon the instructions and advice of the 
manufacturer of the pipe. The defense was unavail- 
ing as against the plaintiff because the duty to use 
due care which the Gas Co. owed to the public was 
nondelegable. Hammond v. The Nebraska Nat. Gas 
Co., supra. 

The evidence in the Hammond case, standing 
alone, did not establish that the damage to the plain- 
tiff’s building was caused by the January 10, 1976, 
explosion of the Pathfinder Hotel. Additional evi- 
dence was received at the trial on the issue of dam- 
ages. This evidence, when considered with the evi- 
dence in the Hammond case, established that the 
explosion of the Pathfinder Hotel was the proximate 
cause of the damage to the plaintiff’s building. 

With respect to collateral estoppel we held in 
Johnson v. Marsh, 146 Neb. 257, 19 N. W. 2d 366, that 
where cases are interwoven and interdependent and 
the controversy involved has already been considered 
and determined in a prior proceeding involving one 
of the parties now before the court, the court has a 
right to examine its own records and take judicial 
notice of its own proceedings and judgment in the 
prior action. 
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In Cover v. Platte Valley Public Power & Irr. 
Dist., 162 Neb. 146, 75 N. W. 2d 661, this rule was ap- 
plied where the defendant had negligently con- 
structed an inadequate drain under its canal. Ina 
prior case brought by a different party but involving 
the same drain, Faught v. Platte Valley Public 
Power & Irri. District, 147 Neb. 1032, 25 N. W. 2d 889, 
the defendant had been held to be negligent in the 
construction of the drain which was inadequate. 
This court held that the issue of the defendant’s neg- 
ligence had been finally decided in the prior case 
and could not properly be again submitted to a jury 
for it to determine whether the prior decision was 
correct. We said: ‘‘To hold otherwise would be a 
travesty upon justice and permit a trifling with judg- 
ments duly rendered according to law.’ 

The defendant contends that the doctrine of col- 
lateral estoppel is not applicable to it in this case be- 
cause there is no mutuality of estoppel and it did not 
have a full, fair, and complete. opportunity to litigate 
the issues in the first case. ; 

Generally, mutuality of estoppel is no longer con- 
sidered to be a requirement for the application of 
collateral estoppel. It is now generally held that 
collateral estoppel may be applied if the identical is- 
sue was decided in a prior action, there was a judg- 
ment on the merits which was final, the party 
against whom the rule is to be applied was a party 
or in privity with a party to the prior action, and 
there was an opportunity to fully and fairly litigate 
the issue in the prior action. See, Bernhard v. Bank 
of America, 19 Cal. 2d 807, 122 P. 2d 892; Teitelbaum 
Furs, Inc. v. Dominion Ins. Co., Ltd., 58 Cal. 2d 601, 
25 Cal. Rptr. 559, 375 P. 2d 439; Blonder-Tongue v. 
University Foundation, 402 U. S. 313, 91 8. Ct. 1434, 
28 L. Ed. 2d 788; Parklane Hosiery Co., Inc. v. 
Shore, 439 U. S. 322, 99 S. Ct. 645, 58 L. Ed. 2d 552. 
The trial court has some discretion as to whether 
collateral estoppel may be invoked in a particular 
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case. Parklane Hosiery Co., Inc. v. Shore, supra; 
Restatement Second, Judgments, (T. D. No. 3), § 88, 
p. 161. 

In Cover v. Platte Valley Public Power & Irr. 
Dist., supra, the plaintiff who had not been a party 
to the earlier Faught case was permitted to invoke 
the judgment in the Faught case against the defend- 
ant. 

The judgment in the Hammond case was final for 

the purposes of collateral estoppel even though the 
defendant perfected an appeal to this court. See, 
Kometscher v. Wade, 177 Neb. 299, 128 N. W. 2d 781; 
Restatement Second, Judgments, (T. D. No. 1), § 41, 
p...2. 
The fact that the cross-claims filed in the Ham- 
mond case have not been tried did not affect the 
finality of the judgment as between the plaintiff in 
the Hammond case and the defendant. The issues 
raised in the cross-claims are separate and distinct 
from the issues between the plaintiff and the Gas Co. 
in the Hammond case and did not affect the plain- 
tiff’s right to recover in that case. 

The record in the Hammond case establishes that 
the defendant had a full, fair, and complete oppor- 
tunity to litigate the issues of negligence and proxi- 
mate cause, and that in fact those issues were fully 
and fairly litigated. 

We conclude that the partial summary judgment 
against the defendant was properly granted. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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ATS MOBILE TELEPHONE, INC., APPELLEE, Vv. GENERAL 
COMMUNICATIONS CoMPANY, INc., OMAHA, NEBRASKA, 
APPELLANT, IMPLEADED WITH NORTHWESTERN BELL 
TELEPHONE COMPANY, APPELLEE. 

282 N. W. 2d 16 


Filed July 24, 1979. No. 42102. 


1. Constitutional Law: States Rights: Federal Laws. When Con. 
gress has unmistakably entered a field and has enacted regulations 
to govern a field, state laws regulating that aspect of commerce 
must fall. This result is required whether Congress specifically di- 
rects such a result in the legislation or such a result is required by 
reason of the purpose of the act. 

2. Licenses and Permits: Federal Laws. No state law can hinder or 
obstruct the free use of a license granted under an act of Congress. 

3. States Rights: Federal Laws. It is well-settled law that all fed- 
eral regulations done in pursuance of one of Congress’ delegated 
powers are capable of preempting any state legislation or regula- 
tion on the same subject. . 


Appeal from the Nebraska Public Service Com- 
mission. Reversed and remanded with directions. 


Frank Meares, for appellant. 


Erickson, Sederstrom, Leigh, Johnson, Koukol & 
Fortune, P.C., for appellee ATS. 


Heard before Krivosna, C. J.,. McCown, CLInron, 
and Bropkey, JJ., and Irons, District Judge. 


Krivosna, C. J. 

This is an appeal by the appellant, General Com- 
munications Company, Inc., Omaha, Nebraska, 
(GCC), from an order of the Nebraska Public Serv- 
ice Commission (PSC), entered January 16, 1978, di- 
recting GCC to cease and desist from operation as a 
radio common carrier in Nebraska intrastate com- 
merce until such time as GCC had satisfied and ful- 
filled the requirements of section 75-604, R. R. S. 
1943, including the obtaining of a certificate of public 
convenience and necessity. Among its several as- 
signments of error, GCC alleges: (1) That the reg- 
ulation and control of the activity conducted by GCC 
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is solely within the authority of the Federal Com- 
munications Commission (FCC) which has pre- 
empted the field, thereby precluding any action by 
the PSC; and (2) that the activity conducted by GCC 
was not “‘telephone service’’ within the meaning of 
section 75-604, R. R. S. 1943. For reasons more spe- 
cifically given hereafter, we determine that the FCC 
has preempted the field and that the PSC is without 
jurisdiction to assert any authority over GCC in the 
instant matter. Accordingly, the PSC being without 
authority, its act of ordering GCC to cease and desist 
from exercising its rights under a license granted by 
the FCC must be and is reversed. 

A brief description of the activity conducted by 
GCC is necessary to understand the problem in- 
volved herein. On September 21, 1977, GCC re- 
ceived from the FCC a license for Station KWW288. 
That license was issued as a ‘‘business radio serv- 
ice’ license for frequency 152.48 and permitted the 
operation of a transmitter at 30th and Grover Streets 
in Omaha, Nebraska. The license was issued pur- 
suant to Part 91, Industrial Radio Services, of the 
Code of Federal Regulations. See 47 C. F. R., § 91.1 
et seq. (1978). 

The license permits the operation of a one-way 
paging device for the use and benefit of a license 
holder. The system operates through the use of a 
touch-tone dial telephone, a leased telephone line, a 
device described in the record as an ‘‘STC Coupler,’’ 
a transmitter, an encoder, and a portable receiving 
device commonly referred to as a ‘‘beeper.”’ 

To operate the system, one dials a previously as- 
signed seven-digit telephone number which activates 
a telephone located at the base station. The system 
is designed to be activated by the tones of a touch- 
tone dial, and therefore the conventional dial-up 
phone cannot be used. The telephone located at the 
base station is in essence a telephone answering 
service, and upon receipt of the seven tones sends an 
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impulse back to the caller advising that the phone 
has been answered and will now accept further in- 
structions. The caller then has a limited period of 
time. in which to transmit an additional two tones 
which constitute the security system and permit the 
call to then pass from the receiving telephone into 
the terminal. Once the two-tone security code has 
been transmitted to the terminal, the caller then has 
access to an encoder which will permit the caller to 
transmit an additional three tones through the en- 
coder to the transmitter. The encoder serves the 
function of screening the three tones and directing 
the transmitter to the correct beeper. Each beeper 
has its own three tones assigned to it and no other 
beeper has the same three tones. Upon receipt of 
the three tones by the transmitter, a tone is trans- 
mitted by radio wave to the beeper. Thereafter, ei- 
ther a tone alone or a tone and a voice message is 
received by the beeper and the holder of the beeper 
then knows to either call his base number or respond 
to the message received over the beeper. 

GCC constructed the antenna and transmitter at 
30th and Grover Streets and then offered to share 
the facilities with other licensees for a fee of $6.50 a 
month. In order for another individual to share in 
the facilities the individual was required to likewise 
file with and obtain from the FCC an FCC business 
radio license. The record indicates that at the time 
of hearing before the PSC there were some 45 to 48 
pagers in use on this system, all of which had ob- 
tained FCC licenses as a business licensee, pursuant 
to 47 C. F. R., § 91 (1978), all operating under a fre- 
quency of 152.48 and all authorized to use the trans- 
mitter at 30th and Grover Streets in Omaha, Ne- 
braska. 

In finding that it had jurisdiction over GCC, the 
PSC reviewed the history of paging devices in Ne- 
braska. In particular, it pointed out that our deci- 
sion in Radio-Fone, Inc. v A.T.S. Mobile Telephone, 
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Inc., 187 Neb. 637, 198 N. W. 2d 442, held that the PSC 
had authority over ‘‘mobile telephone service.’’ As 
a result of our holding in Radio-Fone, Inc., supra, 
the PSC promulgated rules and regulations to reflect 
its authority over mobile telephone communication, 
including ‘‘paging service.’’ See, Rules of Nebraska 
Public Service Commission, ‘‘Radio Common Car- 
riers,’’ Chapter VI, sections 1.(k) and 1.(1). The 
rules defined ‘‘paging service’’ of all types to be 
‘“‘Radio Common Carrier Service.’ 

Further in its order of January 16, 1978, the PSC 
noted our decision in ATS Mobile Tel., Inc. v. Curtin 
Call Communications, Inc., 194 Neb. 404, 232 N. W. 
2d 248, where again we held that the PSC had au- 
thority over mobile radio telephone communications 
as radio common carrier service. Our decision in 
that case was based, in part, upon our interpretation 
of Title 47 U. S. C. A., § 221 (b), which reads as fol- 
lows: ‘‘Subject to the provisions of section 301 of 
this title, nothing in this Act shall be construed to 
apply, or to give the (FCC) jurisdiction, with respect 
to charges, classifications, practices, services, fa- 
cilities, or regulations for or in connection with wire, 
mobile, or point-to-point radio telephone exchange 
service, or any combination thereof, even though a 
portion of such exchange service constitutes inter- 
state or foreign communication, in any case where 
such matters are subject to regulation by a State 
commission or by local governmental authority.”’ 
(Emphasis supplied.) 

We then went on to say in the Curtin Call case: 
‘“‘The section specifically covers mobile radio tele- 
phone exchange service, exactly the type of service 
we are dealing with in this case.’’ (Emphasis sup- 
plied.) The unfortunate fact of the matter is that we 
were wrong about that conclusion. The term ‘‘tele- 
phone exchange service’’ is a statutory term of art 
and means service within a discrete local exchange 
system. See, 47 USCA § 153 (r), p. 68. This precise 
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matter was considered and discussed by the United 
States Court of Appeals for the Fourth Circuit in the 
case of North Carolina Utilities Commission v. 
F.C.C., 552 F. 2d 1036 (4th Cir., 1977), in which the 
PSC filed a brief amicus curiae. The court in the 
North Carolina Utilities Commission case said: ‘‘As 
we pointed out in North Carolina I [North Carolina 
Utilities Commission v. F. C. C., 587 F. 2d 787, 4th 
Cir., 1976] the legislative history of section 221 (b) 
leaves no doubt that the purpose of section 221 (b) is 
to enable state commissions to regulate local ex- 
change service in metropolitan areas, such as New 
York, Washington or Kansas City, which extend 
across state boundaries. * * * Section 221 (b) sim- 
ply does not apply to the ‘facilities’ with which this 
appeal is concerned.”’ 

Likewise, section 221 (b) is not concerned with 
paging devices involved in this appeal or involved in 
the Curtin Call case. Nor are one-way paging de- 
vices, as licensed by the FCC, ‘‘mobile radio tele- 
phone service’’ over which the FCC has agreed to 
permit the states to exercise some jurisdiction. See, 
United Telephone Co. of Ohio, 26 F. C. C. 2d 417; ATS 
Mobile Telephone, Inc., 35 F. C. C. 2d 443. A ‘‘one- 
way’’ paging service of the type exercised herein by 
the FCC cannot be ‘‘a Radio Common Carrier.’’ See 
47 C. F. R., § 91.2 (1978). The issue of preemption in 
the instant matter is not answered by our previous 
decisions in either the Radio-Fone case or the Curtin 
Call case, and requires a full and independent re- 
view of the preemption question. 

The problems created by federal preemption and 
the resolution of those problems have given courts 
some difficulty throughout the history of our country 
and its dual federal-state system. As pointed out in 
cases exemplified by Florida Avocado Growers v. 
Paul, 373 U. S. 132, 83 S. Ct. 1210, 10 L. Ed. 2d 248, not 
all acts of Congress constitute preemption thereby 
precluding state action in a similar field. Prior de- 
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cisions on preemption, however, are not precise 
guidelines for each case turns on the peculiarities 
and special features of the federal regulatory 
scheme in question. See City of Burbank v. Lock- 
heed Air Terminal, Inc., 411 U. S. 624, 93 S. Ct. 1854, 
36 L. Ed. 2d 547. When Congress has unmistakably 
entered a field and has enacted regulations to gov- 
ern a field, state laws regulating that aspect of com- 
merce must fall. This result is required whether 
Congress specifically directs such a result in the 
legislation or such a result is required by reason of 
the purpose of the act. See, Jones v. Rath Packing 
Co., 430 U. S. 519, 97 S. Ct. 1305, 51 L. Ed. 2d 604; 
City of Burbank v. Lockheed Air Terminal, Inc., 
supra; Rice v. Santa Fe Elevator Corp., 331 U. S. 
218, 67 S. Ct. 1146, 91 L. Ed. 1447. 

Congressional enactments that do not exclude all 
state legislation in the same field nevertheless over- 
ride state laws with which they conflict. United 
States Constitution, Art. VI. The criterion for deter- 
mining whether state and federal laws are so incon- 
sistent that the state law must give way is firmly 
established by case law. See Jones v. Rath Packing 
Co., supra. No state law can hinder or obstruct the 
free use of a license granted under an act of Con- 
gress. Pennsylvania v. Wheeling & B. Bridge Co., 
13 How. 518, 14 L. Ed. 249 (1851). Our inquiry here 
must therefore be whether Congress has specifically 
preempted the field through the Federal Communi- 
cations Act of 1934 and subsequent regulations 
promulgated by the FCC under its authority, and 
whether there is an irreconcilable conflict, between 
federal law on the one hand and state law on the 
other, to the end that the federal purpose is 
thwarted. We believe the answer to both questions 
must be in the affirmative. 

The PSC in its order of January 16, 1978, deter- 
mined from the evidence that in fact the operation 
by GCC and its other licensees was not a shared 
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cooperative venture using radio waves. It found 
that GCC was engaged in business as a radio com- 
mon carrier and therefore was subject to the juris- 
diction of the PSC. 

An examination of the federal regulations under 
which the licenses in this matter were issued by the 
FCC will not permit that conclusion. It must be 
kept in mind that the FCC issued to GCC and the 
others a ‘‘Business License’’ to operate at a fre- 
quency of 152.48 and under no other license or at any 
other frequency. 

Business radio licenses are issued under Subpart L 
of Part 91 of the regulations of the FCC. 47C. F.R., 
§ 91.551 et seq. (1978). Subpart L is a section of Part 
91 of the same regulations entitled ‘‘Industrial Radio 
Services,” 47 C. F. R., § 91.1 et seq. (1978). 

Section 91.2 of Part 91 prescribes general limita- 
tions on the use of an industrial radio license of 
which a business radio license is one type. That sec- 
tion provides, in part: ‘‘(a) The radio facilities au- 
thorized under this part shall not be used for any of 
the following purposes: (1) Rendition of a com- 
munications common carrier service * * *.”’ (Km- 
phasis supplied.) The first conflict between federal 
and state law becomes apparent. The FCC regula- 
tions prohibit the holder of a business radio license 
from being a common carrier while PSC regulations 
declare that such licensee must be a common car- 
rier and obtain a certificate of public convenience 
and necessity. 

Section 91.552 further provides in part as follows: 
‘‘* * * (c) Pursuant to the provisions of § 91.8, fre- 
quencies authorized to stations in the Business Radio 
Service can be used only on a shared and coopera- 
tive basis * * *.”’ 47C. F. R., § 91.552 (1978). Again, 
we see the conflict. The PSC says that GCC’s claim 
of operation as a shared and cooperative system is a 
sham and that GCC in fact ‘‘* * * has dedicated its 
service for common use by the public. * * * GCC 
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does not conform to the traditional characteristics 
normally attributable to a shared system.’’ The 
PSC’s solution to this problem is to require GCC to 
become a common carrier under PSC regulations. 
That would cause GCC and its other licensees to be 
in direct violation of the FCC regulations and their 
own licenses. Such a conflict cannot be permitted to 
exist. Furthermore, frequency 152.48 can only be 
used for industrial purposes and only for one-way 
paging. See 47C. F. R., §§ 2.106 and 91.554 (1978). 

If in fact GCC is in violation of its FCC license in 
that it is not operating a true shared service or is not 
collecting a proper tariff or for any other reason, it 
is for the FCC to make that determination. Apply- 
ing to and receiving from the PSC a certificate of 
public convenience and necessity cannot solve those 
problems. There is clearly a direct conflict between 
the FCC rules and PSC rules. Under the applicable 
law, the PSC rules must give way. 

There is still a further reason why federal preemp- 
tion must apply. The paging devices are so inter- 
related to interstate commerce as to fall within the 
FCC exclusive jurisdiction absent its agreement to 
the contrary. 

Section 91.1 of Title 47 of the C. F. R. reads as 
follows: ‘‘The basis for the rules following in this 
part is the Communications Act of 1934, as amended, 
and applicable treaties and agreements to which the 
United States is a party. The rules in this part are 
issued pursuant to the authority contained in Title 
III of the Communications Act of 1934, as amended, 
which vests authority in the Federal Communica- 
tions Commission to regulate radio transmissions 
and to issue licenses for radio stations.’’ It could 
not be made clearer that the rules promulgated in 47 
Cc. F. R., § 91.1 et seq. (1978), were clearly within the 
authority and jurisdiction of the FCC pursuant to the 
Communications Act of 1934, and intended to be ex- 
ercised by the FCC except as otherwise delegated 
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to the states. In this particular case, we find no 
such delegation in the rules as is the case in certain 
aspects of Domestic Public Land Mobile Radio Serv- 
ice, 47 C. F. R., § 21.500 (1978). 

In Sherdon v. Dann, 193 Neb. 768, 229 N. W. 2d 531, 
we reviewed and discussed the issue of federal pre- 
emption and the relationship between the FCC and 
the PSC. Therein we said: ‘‘ ‘At the outset we 
point out it is well-settled law that all federal regu- 
lations done in pursuance of one of Congress’ dele- 
gated powers are capable of preempting any state 
legislation or regulation on the same subject.’ ’’ We 
there further said: ‘‘It should be noted further that 
under Title 3 of the Federal Communications Act, 
the Federal Communications Commission is given 
exclusive jurisdiction under the act to license radio 
facilities. In Nebraska, as in every other state, the 
telephone companies and many of their intercon- 
necting customers are users of radio facilities, and 
as to all such facilities are subject solely to the regu- 
latory jurisdiction of the Federal Communications 
Commission.’’ (Emphasis supplied.) 

In a dissenting opinion in the Sherdon case, it was 
noted that the majority opinion was based primarily 
on the case of Telerent Leasing Corp., 45 F. C. C. 2d 
204, which was then on appeal to the United States 
Court of Appeals for the Fourth Circuit. Since that 
time, the decision in Telerent Leasing Corp., supra, 
has twice been reviewed by the United States Court 
of Appeals for the Fourth Circuit, and on each oc- 
casion the preemption by the FCC has been sus- 
tained. See, North Carolina Utilities Commission v. 
F. C. C. (North Carolina I), supra; North Carolina 
Utilities Commission v. F. C. C. (North Carolina II), 
supra. 

It is appropriate that the FCC have jurisdiction 
over the pagers in order to develop uniform regula- 
tions. It is suggested that pagers are purely local in 
use. Such suggestion fails to recognize the move- 
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ment of radio waves. A Nebraska licensee living in 
Omaha can be contacted by this system while in 
Council Bluffs. Similarly, one in South Sioux City 
can be contacted in Sioux City, Iowa. The same is 
true for a significant distance along Nebraska’s 
entire border with that of any other state. The radio 
waves moving from a transmitter in one state to a 
beeper located in another certainly are involved in 
commerce between the states. Unless uniformly 
regulated, such radio communications could create 
much disruption between the states, particularly 
where one state permitted the transmission but the 
adjoining state prohibited its reception. Not only 
does the FCC have authority to regulate paging de- 
vices, in fact they have regulated them and issued 
licenses for their use. That should be sufficient to 
constitute preempting and preclude the PSC from in- 
terfering. 

Here the licensee has been granted authority to 
act in a particular way by the FCC and is precluded 
from so doing by the PSC. Moreover, the action of 
the PSC has likewise denied all other licensees shar- 
ing the use of the transmitter the right to use their 
FCC license even though they were not made parties 
to the PSC proceedings. The irreconcilable conflict 
is apparent and should be prevented. 

To the extent that our previous holdings in the 
Radio-Fone case and the Curtin Call case are incon- 
sistent with our decision herein, they are overruled. 
Particularly they are overruled to the extent they 
granted to the PSC jurisdiction over one-way pagers 
authorized and licensed by the FCC under ‘‘Indus- 
trial Radio Service.’’ Whether GCC and the other li- 
censees can continue operation as they were doing 
at the time of the hearing or must change either be- 
cause they are in fact in violation of thier licenses or 
because of new regulations adopted by the FCC and 
now in effect is not decided by this appeal. That is 
for the FCC to determine. We simply hold that the 
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PSC does not have authority over GCC and the other 
licensees of the shared systems insofar as they are 
operating one-way paging devices. 

In view of our disposition of the matter, we need 
not consider any other assignments of error sug- 
gested by GCC. 

The judgment of the PSC ordering GCC to perma- 
nently cease and desist from operation until such 
time as it has satisfied and fulfilled the require- 
ments of section 75-604, R. R. 8S. 1948, and any other 
applicable statute or rule, is reversed and vacated 
and the cause remanded with directions to dismiss 
the complaint. 

REVERSED AND REMANDED 
WITH DIRECTIONS, 


PFIZER GENETICS, INC., A CORPORATION, APPELLEE, V. 
WILLIAMS MANAGEMENT Co., APPELLANT. 
281 N. W. 2d 536 


Filed July 24, 1979. No. 42171. 


1. Instructions: Appeal and Error. A litigant is entitled to have the 
jury instructed as to his theory of the case as shown by the plead- 
ings and evidence and a failure to do so is prejudicial error. 

2. Warranties. Disclaimers of warranty made on or after delivery of 
the goods by means of an invoice, receipt, or similar note are inef- 
fectual unless the buyer assents or is charged with knowledge as to 
the transaction. 


Appeal from the District Court for Madison 


County: EuGENE C. McFappen, Judge. Reversed 
and remanded. 


Thomas H. DeLay of Mueting & DeLay, for ap- 
pellant. 


Jewell, Otte, Gatz, Collins & Domina, for appellee. 


Heard before KrivosHa, C. J., WHITE, and 
Hastines, JJ., and CoLwELL and Van PE tT, District 
Judges. “s 
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Van PELT, District Judge. 

This is an action by the plaintiff-appellee, Pfizer 
Genetics, Inc., against the defendant-appellant, Wil- 
liams Management Co., to recover the contract 
price of seed corn sold by plaintiff to defendant. 
Defendant’s cross-petition sought damages arising 
out of a breach of both express and implied war- 
ranties. The jury returned a verdict for plaintiff on 
both its petition and on defendant’s cross-petition. 

The defendant has appealed assigning as errors 
that the trial court erred (1) in overruling defend- 
ant’s motion for a directed verdict on the issue of 
whether the disclaimers were part of the basis of the 
agreement of the parties, and (2) in refusing to give 
defendant’s requested instructions Nos. 2 and 5. 

On August 4, 1975, plaintiff and defendant entered 
into a written contract for the sale of seed corn at a 
specified price, received in evidence as exhibit 32, 
the purported second page of which contained dis- 
claimers of warranty. The purchase included 
several different brands, including one known as 
Trojan TXS 111. Prior to August 4, 1975, plaintiff 
furnished defendant a booklet entitled ‘‘Trojan The 
Gold Book,’’ a field test summary for 1975, and a 
field agronomy test result pamphlet. As a result of 
these documents, the defendant claims express war- 
ranties, as well as an implied warranty of fitness for 
the ordinary purpose for which the goods were to be 
used. 

The seed was delivered during the latter part of 
December 1975. The reverse side of the shipping 
order and invoice set forth full disclaimers of any 
express and implied warranties. The seed bags 
themselves also contain such disclaimers. 

The defendant planted the seed in the spring of 
1976 in one of five adjoining quarter sections that it 
managed in Knox County. A portion of the same 
quarter and the other four adjoining quarters were 
planted to comparable hybrids. Whether the various 
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hybrids received similar farming practices is in dis- 
pute and is a fact question. 

On July 31, 1976, the defendant noticed that the 
TXS 111 seed was developing without ears. The 
area so planted ultimately yielded an average of 60 
bushels per acre, while another hybrid in the very 
same quarter section yielded 113 bushels per acre. 
Other hybrids in the adjoining quarters yielded from 
145 to 168 bushels per acre. Defendant’s expert tes- 
tified that the low yield of TXS 111 was due to a low 
percentage of stalk-bearing ears and was not due to 
any difference in farming practices. On the other 
hand, Pfizer’s expert testified that the low yield was 
due primarily to heat stress and insect damage. 

The defendant contends it did not ever see or re- 
ceive any disclaimers of warranty in August of 1975 
and the disclaimers that it did receive on exhibit 6 
and on the seed bags were delivered after the agree- 
ment was made and were therefore ineffectual. 
Thus, defendant contends an instruction on the law 
pertaining to subsequent disclaimers was essential 
to a proper presentation of its theory of the case to 
the jury. Defendant submitted the following as pro- 
posed instruction No. 5: ‘‘Where a sales transaction 
has been entered into on the basis of anterior war- 
ranties, any attempt to disclaim binding effect of 
such warranties upon or after delivery of the goods 
by means of language on invoice, receipt, or similar 
notice, is ineffectual -unless buyer assents or is 
charged with knowledge of nonwarranty as to the 
transaction.’’ This proposed instruction was re- 
fused by the trial court. 

Plaintiff answers defendant’s contention by claim- 
ing the original contract contained conditions of sale 
which abrogated or eliminated express or implied 
warranties. The admission into evidence of the 
second page of exhibit 32 which does set forth spe- 
cific disclaimers of both express and implied war- 
ranties is critical to the resolution of this contro- 
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versy. Exhibit 32 is a photocopy of an invoice form, 
the first page of which was admittedly signed and 
seen by the defendant’s president on August 4, 1975. 
However, the original of the second or reverse page 
apparently has been lost, and the form received in 
evidence at trial is a fabrication and copy of some 
other similar form. The foundational evidence in 
support of the second page of exhibit 32 does not 
meet any of the requirements for authentication of 
documents set forth in section 27-901 or 27-902, R. R. 
S. 1948. Under these circumstances, there was no 
foundation for the admission of page 2 of exhibit 32, 
the same should not have been received in evidence 
by the trial court over defendant’s objection, and 
motion in limine, and defendant cannot be held to 
any disclaimers contained therein. 

Since there was no competent evidence in the rec- 
ord of any disclaimer given by the plaintiff to the de- 
fendant as part of the basis of the original bargain in 
August of 1975, an instruction on the law pertaining 
to subsequent disclaimers such as that requested by 
the defendant in proposed instruction No. 5 was es- 
sential to the jury being instructed on defendant’s 
theory of the case. A litigant is entitled to have the 
jury instructed as to his theory of the case as shown 
by the pleadings and evidence and a failure to do so 
is prejudicial error. Bodtke v. Bratten, 166 Neb. 36, 
88 N. W. 2d 159. 

Section 2-316, U. C. C., pertains to the exclusion or 
modification of warranties. The relevant portion 
provides that ‘‘to exclude or modify the implied war- 
ranty of merchantability or any part of it the lan- 
guage must mention merchantability and in case of 
a writing must be conspicuous, and to exclude or 
modify any implied warranty of fitness the exclusion 
must be by a writing and conspicuous. Language to 
exclude all implied warranties of fitness is sufficient 
if it states, for example, that ‘There are no war- 
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ranties which extend beyond the description on the 
face hereof.’ ”’ 

The statute is silent as to when the disclaimer 
must be made. The first comment following the 
above-quoted section states: ‘‘This section is de- 
signed principally to deal with those frequent 
clauses in sales contracts which seek to exclude ‘all 
warranties, express or implied.’ It seeks to protect 
a buyer from unexpected and unbargained language 
of disclaimer by denying effect to such language 
when inconsistent with language of express war- 
ranty and permitting the exclusion of implied war- 
ranties only by conspicuous language or other cir- 
cumstances which protect the buyer from surprise.”’ 

Although this court has not specifically addressed 
the question, other jurisdictions have generally held 
that disclaimers or warranty made on or after de- 
livery of the goods by means of an invoice, receipt, 
or similar note are ineffectual unless the buyer as- 
sents or is charged with knowledge as to the transac- 
tion. Christopher & Son v. Kansas Paint & Color 
Co., 215 Kan. 185, 523 P. 2d 709; Mack Trucks v. Jet 
Asphalt, et al., 246 Ark. 101, 487 S. W. 2d 459; Klein v. 
Asgrow Seed Company, 246 Cal. App. 2d 87, 54 Cal. 
Rptr. 609; Anderson, Uniform Commercial Code, 
Vol. 1, p. 695. 

The above proposition of law is both an equitable 
and logical interpretation of the Uniform Commer- 
cial Code, and should be followed in this case. The 
plaintiff cites five cases in its brief as authority for a 
contrary rule. McCarty v. E. J. Korvette, Inc., 28 
Md. App. 421, 347 A. 2d 253; Schroeder v. Fageol 
Motors, 86 Wash. 2d 256, 544 P. 2d 20; K-Lines, Inc. 
v. Roberts Motor Co., 273 Or. 242, 541 P. 2d 1378; 
Ebasco Services Inc. v. Pennsylvania Power & L. 
Co., 402 F’. Supp. 421 (E. D. Pa., 1975); Ray Farmers 
Union Elevator Co. v. Weyrauch, 238 N. W. 2d 47 (N. 
D., 1975). These cases have been examined and 
none involve a disclaimer, limitation, or exclusion 
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of warranty subsequent to the original contract, on 
or after delivery of goods, as in the present case. 
Therefore, all of the above-cited cases are dis- 
tinguishable and inapplicable. 

Defendant also contends that the trial court erred 
in failing to give defendant’s proposed instruction 
No. 2. That proposed instruction, which simply 
paraphrases portions of the Uniform Commercial 
Code, was given in substance by the trial court as 
part of paragraph I of instruction No. 7. Thus, the 
trial court properly refused to give defendant’s re- 
quested instruction No. 2. 

However, by refusing to give defendant’s re- 
quested instruction No. 5 or one similar to it, the 
court did not instruct the jury on the defendant’s 
theory of the case. Failure to do so was prejudicial 
error and the judgment dismissing defendant’s 
cross-petition is reversed and the cause remanded 
accordingly. 

REVERSED AND REMANDED. 


FRED STEINHEIDER AND SONS, INC., A CORPORATION, 
APPELLANT, v. lowA KEMPER INSURANCE COMPANY, A 
CORPORATION, ET AL., APPELLEES. 

281 N. W. 2d 539 


Filed July 24, 1979. No. 42213. 


1. Insurance. Insurance companies have the same right as individ- 
uals to limit their liability. 

2. Imsurance: Contracts. In construing a contract, the instrument 
must be read as a whole, giving force and effect to all its provisions 
to determine whether or not any ambiguity exists and whether, if 
such ambiguity does exist, the contract is confusing and uncertain 
in its terms. 

3. Pleadings. In the furtherance of justice the trial court may ex- 
ercise its discretion in granting an amendment to the pleading at 
any stage of the proceedings. 


Appeal from the District Court for Seward County: 
WiLuiaM H. Norton, Judge. Affirmed. 
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Blevens, Blevens, & Jacobs, for appellant. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for ap- 
pellees. 


Heard before KrivosHa, C. J., McCown, and 
Wuitre, JJ., and Ronin and Hamicron, District 
Judges. 


Krivosua, C. J. 

This appeal seeks to reverse an order of the Dis- 
trict Court for Seward County, Nebraska, sustaining 
the appellee’s (Iowa Kemper) motion for a directed 
verdict and dismissing appellant’s (Steinheider) 
petition for a declaration of its rights under an insur- 
ance policy issued by Jowa Kemper to Steinheider. 
From an examination of all of the matters involved 
in this action, we believe the trial court acted cor- 
rectly and therefore affirm the judgment of the trial 
court. 

The facts which give rise to the present contro- 
versy are essentially without dispute. Steinheider 
was engaged in a seed and farm supply business and 
in connection therewith purchased from Jowa 
Kemper a comprehensive general liability insurance 
policy. The policy provided, in part: ‘‘The com- 
pany will pay on behalf of the insured all sums 
which the insured shall become legally obligated to 
pay as damages because of A. bodily injury or 
B. property damage to which this insurance ap- 
plies, caused by an occurrence * * *.” 

The policy further contained, among other defini- 
tions, a specific definition for ‘‘completed operations 
hazard” and for ‘‘products hazard.’’ ‘‘Completed 
operations hazard’’ is defined to include ‘‘bodily in- 
jury and property damage arising out of operations 
or reliance upon a representation or warranty made 
at any time with respect thereto, but only if the 
bodily injury or property damage occurs after such 
operations have been completed or abandoned and 
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occurs away from premises owned by or rented to 
the named insured. * * * Operations shall be 
deemed completed at the earliest of the following 
times: (1) when all operations to be performed by 
or on behalf of the named insured under the contract 
have been completed, (2) when all operations to be 
performed by or on behalf of the named insured at 
the site of the operations have been completed, or 
(3) when the portion of the work out of which the 
injury or damage arises has been put to its intended 
use by any person or organization other than another 
contractor or subcontractor engaged in performing 
operations for a principal as a part of the same 
project.”’ 

“Products hazard’’ is defined as ‘‘bodily injury 
and property damage arising out of the named in- 
sured’s products or reliance upon a representation 
or warranty made at any time with respect thereto, 
but only if the bodily injury or property damage oc- 
curs away from premises owned by or rented to the 
named insured and after physical possession of such 
products has been relinquished to others;’’ 

The policy further contained a specific endorse- 
ment page entitled “EXCLUSION (Completed Op- 
erations Hazard and Products Hazard)’’ and re- 
cited: ‘“‘This endorsement modifies such insurance 
as is afforded by the provisions of the policy relating 
to the following: COMPREHENSIVE GENERAL 
LIABILITY INSURANCE * * *. It is agreed that 
such insurance as is afforded by the Bodily Injury 
Liability Coverage and the Property Damage Lia- 
bility Coverage does not apply to bodily injury or 
property damage included within the Completed 
Operations Hazard or the Products Hazard.’ (Em- 
phasis supplied.) In other words, the policy spe- 
cifically provided, by endorsement, that any cov- 
erage for bodily injury or property damage oc- 
casioned by reason of acts within the definition of 
‘“‘completed operations hazard’’ or ‘‘products haz- 
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ard’’ was excluded and not provided. 

On April 30, 1975, a customer of Steinheider placed 
an order with it for a product known as ‘‘Teat-Dip”’ 
to be used as a mastitis preventative on dairy cattle. 
Due to the apparent negligence of an employee of 
Steinheider, a different chemical, ‘‘Wayne-O-Dyne,”’ 
packaged similarly to ‘‘Teat-Dip,’’ was mistakenly 
delivered to the customer. The chemical was used 
by the customer in his dairy operation. After ap- 
proximately 10 days of use, the customer reported 
that he was running into trouble with his cows. The 
cows were experiencing sore udders, sore teats, and 
the customer, himself, was experiencing problems 
with the skin on his hands from using the product 
delivered. 

The record indicates that ‘‘Teat-Dip’’ is a chemi- 
cal used on the teats of the cows after milking as a 
disinfectant to reduce the incidence of mastitis, and 
is not as stringent as ‘‘Wayne-O-Dyne.”’ ‘‘Wayne-O- 
Dyne”’ is a very strong disinfectant which is used for 
sterilizing hog barns and is supposed to be effective 
in killing any residue that might cause problems 
with hogs or dairy barn floors. The containers of 
both products are equal in size, color, and material, 
and both contain a disinfectant chemical known as 
taimodine. 

The evidence reflects that on July 14, 1975, Stein- 
heider’s counsel wrote to Steinheider concerning the 
claim made by the customer against Steinheider. 
The letter indicated Steinheider had been advised by 
Iowa Kemper that coverage was being denied. The 
letter recites, in part: ‘‘We understand the com- 
pany has suggested the Completed Operations Haz- 
ard and Products Hazard exclusion affixed to your 
policy would exculpate it from liability * * *.”’ On 
August 7, 1975, a letter from Iowa Kemper to Stein- 
heider’s counsel indicated ‘‘there was no products 
liability or completed operations coverage’”’ at that 
time, and further made specific reference to en- 


160 NEBRASKA REPORTS [VoL. 204 


Steinheider & Sons, Inc. v. lowa Kemper Ins. Co. 


dorsement L-9141 and set out in detail that coverage 
was denied because it did not apply to ‘‘ ‘bodily injury 
or property damage included within the completed 
operations hazard or the products hazard.’ ”’ 

Steinheider filed a petition for declaratory judg- 
ment praying that it be declared and determined the 
liability insurance coverage provided by Stein- 
heider’s policy did not exclude the negligence of an 
employee in misdelivering a product. Attached to 
the petition was the letter of August 7, 1975, from 
Iowa Kemper to Steinheider’s counsel, wherein cov- 
erage was denied because of the absence of a prod- 
ucts liability or completed operations coverage. 
Iowa Kemper filed a general denial and trial was 
had on the matter before the court on December 9, 
1977, and January 6, 1978. On January 6, 1978, fol- 
lowing the taking of evidence in this matter on De- 
cember 9, 1977, but before a decision was issued by 
the trial court, Iowa Kemper sought leave to file an 
amended answer, affirmatively pleading the exclu- 
sions contained in the endorsement referred to in its 
letter of August 7, 1975. After argument, the trial 
court granted leave to file the amended answer. 

Steinheider maintains the trial court erred in two 
major respects: (1) In finding that the alleged 
negligent delivery of the wrong product to Stein- 
heider’s customer was either within the completed 
operations hazard or the products hazard, thereby 
excluding coverage under the policy by reason of the 
endorsement; and (2) in permitting Iowa Kemper to 
amend its answer after trial to affirmatively plead 
the exclusions of the policy. 

It appears to us the language of the policy and the 
endorsement containing the exclusion are clear and 
unambiguous and in no manner contrary to public 
policy. As we noted in the case of Kansas-Nebraska 
Nat. Gas Co., Inc. v. Hawkeye-Security Ins. Co., 195 
Neb. 658, 240 N. W. 2d 28: ‘‘It can be clearly seen 
that the insurance policy in this case plainly speci- 
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fied that completed operations coverage was not 
purchased. There is no ambiguity in the language 
of the policy and ‘insurance companies have the 
same right as individuals to limit their liability.’ ”’ 
See Lonsdale v. Union Ins. Co., 167 Neb. 56, 91 N. W. 
2d 245. 

Likewise, in construing a contract, the instrument 
must be read as a whole, giving force and effect to 
all its provisions to determine whether or not any 
ambiguity exists and whether, if such ambiguity 
does exist, the contract is confusing and uncertain in 
its terms. Wyatt v. Woodmen Acc. & Life Co., 194 
Neb. 614, 234 N. W. 2d 217; Kent v. Dairyland Mut. 
Ins. Co., 177 Neb. 709, 181 N. W. 2d 146. We are un- 
able to see how or in what manner the language of 
the policy or its endorsement of exclusion could be 
any clearer. Under the plain language of the policy, 
except for the exclusion, bodily injury and property 
damage would be provided for both ‘‘completed op- 
erations hazard’’ and ‘“‘products hazard.’’ It could 
not be made any clearer that the policy does not pro- 
vide bodily injury or property damage if either 
arises out of an occurrence within the definition of 
“completed operations hazard’’ or ‘‘products haz- 
ard.’’ Under both ‘‘completed operations hazard”’ 
and ‘‘products hazard,’’ bodily injury or property 
damage which occurs away from the premises after 
the insured has relinquished possession is no longer 
covered under the policy, and Iowa Kemper is not 
obligated to make payment on behalf of Steinheider. 

While it may very well be true that the alleged 
negligence occurred on the premises and, in fact, 
Steinheider may have liability to the customer, it is 
likewise clear the ‘‘property damage’’ did not occur 
until after delivery and was off the premises as con- 
templated by the ‘‘completed operations hazard”’ or 
the ‘‘products hazard.”’ 

A case similar in point and one we believe instruc- 
tive in this case is the case of Tidewater Associated 
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Oil Co. v. Northwest Casualty Co., 264 F. 2d 879 (9th 
Cir., 1959). In the Tidewater case, the customer had 
ordered stove oil, but fuel oil was delivered through 
the negligence of the insured’s employee. The day 
after delivery, when the customer attempted to light 
her stove, the fuel oil exploded injuring her. The 
policy in question had a property damage provision 
similar to the ‘‘completed operations hazard’’ provi- 
sion of the instant policy. The plaintiff argued that 
the insured oil company was liable for its employ- 
ee’s negligence in delivering the oil and that cov- 
erage was provided under the policy notwithstand- 
ing the referred-to language. The court, however, 
noted that, while the negligence may have occurred 
by reason of a misdelivery, the injuries sustained by 
the customer were caused when she started the fire 
in the kitchen stove and, therefore, occurred away 
from the premises owned, rented, or controlled by 
_the insured, after the insured had relinquished pos- 
session of such goods or products to others. ‘‘* * * 
In practically every case in which injury or damage 
is caused by the handling or use of a product, or by a 
defective condition in such product, the occurrence 
causing the injury or damage can be traced to some 
pre-existing negligence. Indeed, were this not so 
the injured party would have no basis for a tort 
claim against the insured. Thus, if the allegation of 
pre-existing negligence were to be regarded as con- 
trolling, the result would be to emasculate the prod- 
uct liability exclusion.”’ 

Similarly, in the case of Parma Seed, Inc. v. Gen- 
eral Insurance Co. of Amer., 94 Idaho 658, 496 P. 2d 
281, the Idaho Supreme Court construed a products 
hazard — completed operations exclusion similar to 
the one at issue in the instant case. In the Parma 
case, employees of the seed company ordered a spe- 
cific weedkiller for a customer and failed to note, 
when they received the order from their supplier, 
that it was a more powerful product than the one 
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specified. They delivered it to their customer whose 
use of it on several alfalfa fields destroyed the crop. 
The seed company’s general liability policy included 
an exclusion almost identical to the one involved in 
the case at bar. In rejecting the argument that 
there was coverage, the Idaho Supreme Court said: 
‘‘We read this exclusionary clause to exclude cov- 
erage if the liability for which respondent is seeking 
indemnification arose out of products manufactured, 
sold, handled, or distributed by respondent, if the ac- 
cident giving rise to the liability occurred after pos- 
session of the goods has been relinquished to others, 
and if the accident occurred away from respondent’s 
premises. Indeed, it would be difficult to phrase the 
exclusion any more succinctly than it is phrased in 
the policy exclusionary clause. We think it is clear 
that when liability results from the functioning or 
malfunctioning of a product sold by respondent, and 
the event establishing liability (i.e., the accident) 
occurs after relinquishment of possession of the 
product by respondent, and occurs away from re- 
spondent’s premises, coverage is excluded.’’ To the 
same or similar effect, see, Hultquist v. Novak, 202 
Minn. 352, 278 N. W. 524; Hagen Supply Corp. v. 
Iowa National Mutual Insurance Co., 331 F. 2d 199 
(8th Cir., 1964). 

As noted by the Idaho Supreme Court in the 
Parma case, we cannot imagine a situation which 
would be more closely within the coverage of either 
the ‘‘completed operations hazard’’ or the ‘‘products 
hazard’’ than the events which occurred in the in- 
stant case. Except for the specific exclusionary 
endorsement, coverage would clearly have been pro- 
vided. Until the chemical was turned over to the 
customer and applied by him to the cows, no prop- 
erty damage had yet occurred. While the employ- 
ees placing the wrong chemical on the truck for de- 
livery may have been negligent, until it was applied 
to the cows and caused property damage, Stein- 
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heider was not obligated to pay anything to the cus- 
tomer. If the truck had turned over before it got to 
the customer and before the cows had been injured, 
no cause of action would exist. The damage clearly 
occurred off the premises after the insured had re- 
linquished possession. There could be no coverage. 

Having therefore disposed of the principal issue, 
we turn for a moment to Steinheider’s claim that the 
trial court in some manner abused its discretion in 
permitting Iowa Kemper to amend its answer. Sec- 
tion 25-852, R. R. 8. 1943, provides as follows: ‘‘The 
court may, either before or after judgment, in fur- 
therance of justice, and on such terms as may be 
proper, amend any pleading * * * by inserting other 
allegations material to the case, or, when the 
amendment does not change substantially the claim 
or defense, by conforming the pleading or pro- 
ceeding to the facts proved.’’ (Emphasis supplied.) 

We have many times said that in the furtherance 
of justice the trial court may exercise its discretion 
in granting an amendment to the pleading at any 
stage of the proceedings. We have authorized such 
amendments after evidence is closed. See Swan v. 
Bowker, 135 Neb. 405, 281 N. W. 891. We have even 
permitted such amendment for the first time in this 
court on appeal. See Lippire v. Eckel, 178 Neb. 643, 
134 N. W. 2d 802. 

In the instant case, Steinheider knew the position 
of Iowa Kemper from an early time in the dispute. 
The record indicates that more than 2 years before 
trial Steinheider was advised as to the basis for Iowa 
Kemper’s denial of coverage. The record further 
reflects that Steinheider even attached Iowa 
Kemper’s letter of August 7, 1975, to its petition. 
That letter of August 7, 1975, contained specific ref- 
erence to the exclusion and the specific endorse- 
ment. Certainly, appellant is not in a position to 
claim suprise or argue that justice in some manner 
is affected by permitting the amendment. To the 
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contrary, under the facts in this case it would ap- 
pear the failure of the trial court to permit such an 
amendment would have been a denial of justice. 
For the reasons contained herein, the judgment of 
the trial court is in all respects affirmed. 

AFFIRMED. 


NEBRASKA ASSOCIATION OF PUBLIC EMPLOYEES, A 
CORPORATION, APPELLEE, V. STATE OF NEBRASKA, 
DEPARTMENT OF E;DUCATION, APPELLANT, NEBRASKA 
SCHOOL FOR THE DEAF EXDUCATION ASSOCIATION ET AL., 
INTERVENORS-APPELLEES. 

281 N. W. 2d 544 


Filed July 24, 1979. No. 42286. 


1. Court of Industrial Relations: Elections: Labor and Labor Rela- 
tions: Collective Bargaining. In order to warrant the setting 
aside of an election held under the order and auspices of the Court 
of Industrial Relations by employees to decide who shall represent 
them in collective bargaining proceedings, the burden is upon those 
objecting to and moving to set aside the election to prove by a pre- 
ponderance of the evidence that material misrepresentations of 
relevant facts were made in the campaign statements in question 
and that such misrepresentations had a substantial impact on the 
outcome of the election. 

2. Court of Industrial Relations: Appeal and Error. The scope of re- 
view by this court of orders and decisions of the Court of Industrial 
Relations is restricted to considering whether the order of that 
court is supported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or unreasonable. 


Appeal from the Court of Industrial Relations. Af- 
firmed. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellant. 


Steven D. Burns of Noren and Burns, for appellee. 


Heard before Krivosua, C. J.. BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 
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BRODKEY, J. 

This case originated as an action brought by the 
Nebraska Association of Public Employees, a cor- 
poration and labor organization, hereinafter re- 
ferred to as NAPE, in the Court of Industrial Rela- 
tions seeking to be designated as the exclusive bar- 
gaining representative of certain employees of the 
appellant, State of Nebraska, Department of Educa- 
tion. On April 14, 1978, the Court of Industrial Rela- 
tions, hereinafter sometimes referred to as the 
Court, entered an order with reference to election 
procedures and set the date of the election for May 
22, 1978, within the voting units previously deter- 
mined in an opinion and order of the Court, dated 
March 14, 1978. The report of election discloses that 
NAPE was successful in the election and was desig- 
nated as the exclusive bargaining agent of the em- 
ployees in the two voting units, the voting being 190 
to 56 in the main unit, and 38 to 6 in the teacher’s 
unit. 

On June 5, 1978, appellant filed an objection to the 
election, claiming that on Friday, May 19, 1978, prior 
to the election which was held on Monday, May 22, 
1978, the plaintiff, NAPE, caused to be distributed to 
employees of the appellant eligible to vote in the 
election a certain publication or leaflet entitled 
“NAPE 76 NEWSLETTER” containing an article 
entitled ‘“‘HAS COLLECTIVE BARGAINING 
WORKED WITH OTHER STATE AGENCIES?”’ in 
which article NAPE represented it was responsible 
for obtaining certain employees’ benefits through 
the collective bargaining process for the Nebraska 
Game and Parks Commission, which representa- 
tions were untrue and misleading, and may have 
been relied upon by the voting employees and have 
influenced them to vote in favor of NAPE in the 
election. It was further alleged that the actions of 
NAPE were an effort to mislead the employees and 
prevented them from making an informed choice in 
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the election. Three days later, on June 8, 1978, ap- 
pellant also filed a motion to void the election. 

A hearing on the objection and motion was held on 
June 28, 1978, before the Honorable Richard L. 
DeBacker, one of the judges of the Court of 
Industrial Relations, at which time evidence was ad- 
duced and the matter was taken under considera- 
tion. Thereafter, on July 12, 1978, there was filed in 
the office of the clerk of the Court of Industrial Rela- 
tions a document entitled ‘“‘Findings and Order’’ in 
the above matter, reciting that it had been entered 
on July 11, 1978, and had been heard before Judges 
DeBacker, Kratz, and McGinley. In the order of the 
Court, written and signed by Judge DeBacker, the 
Court reviews the claims of the appellant that the 
newsletter distributed by NAPE contained untrue 
and misleading misrepresentations which its em- 
ployees may have relied upon, and concludes: ‘‘As 
we interpret the evidence, there is at least a grain of 
truth in the claims made in the newsletter. But the 
position of the Department is that the representa- 
tions are twisted in that grievance discovery pro- 
cedures, for example, are available to all state em- 
ployees who fall under the state personnel system, 
albeit they are available as the result of requests 
made by NAPE to the personnel department and the 
language in the agreement between NAPE and the 
Commission is slightly different from the general 
policy. A similar characterization can be made of 
each of the other claims by NAPE and the criticisms 
of them by the Department. 

‘“‘We are unable to find that the claims of NAPE, 
even if exaggerated, go beyond usual political or 
commercial sales puffing. There is no solid evi- 
dence that the Department’s employees relied upon 
or were influenced by the representations and not 
even any inference that the representations had a 
substantial impact on the outcome of the election, 
given the overwhelming majority in favor of repre- 
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sentation by NAPE.’’ The Court then overruled the 
objection to the election and denied the motion to 
void the election. Appellant’s subsequent request 
for a rehearing en banc was denied on July 25, 1978, 
and appellant then perfected its appeal to this court 
‘from the order of this court overruling the re- 
spondent’s objection to election and denying the re- 
spondent’s motion to void the election, and from the 
order of this court denying the respondent’s request 
for rehearing en banc on these matters.’’ For rea- 
sons hereinafter set out, we affirm the ruling of the 
Court of Industrial Relations as to the order and is- 
sues appealed from. 

The newsletter in siuestion was distributed by an 
employee of the Nebraska Department of Education, 
Peggy Weeks, who was vice president of the Depart- 
ment of Education, chapter No. 76, of the Nebraska 
Association of Public Employees. She testified that 
she had distributed the newsletter on the morning of 
May 19, prior to her work hours. She picked up 
copies of the newsletter from the president’s office, 
took them around to the offices in the Department 
of Education, and laid them on the desks of most of 
the employees on the 6th floor. She did not attempt 
to distribute any of the material outside of the 6th floor 
and has no idea of the number she distributed. We 
note at this point that there is absolutely no evidence 
in the record as to the number of newsletters 
which were distributed, received, and read; any im- 
pact upon the voters; or whether the newsletter in 
question had the effect of changing the result of the 
election, although at the hearing there was an offer 
of proof made that one witness had been riding on a 
bus with a person, who identified herself as an em- 
ployee of the Department of Education, who told 
him she believed the employees of the Game and 
Parks Commission had received certain benefits 
from being a member of the union. 

The portion of the ‘NAPE 76 Newsletter’’ pub- 
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lished by the Department of Education, chapter No. 
76, of the Nebraska Association of Public Employ- 
ees, which was distributed on May 19, 1978, and 
which is in controversy in the present case, reads 
as follows: ‘SHAS COLLECTIVE BARGAINING 
WORKED WITH OTHER STATE AGENCIES? 
YOU BET! Let’s look at some history of how collec- 
tive bargaining helped GAME & PARKS in just one 
year: 

“1) It now appears that Game and Parks will 
have bargained a cash advance system for travel by 
December 1 of this year. This will mean that an 
employee is paid travel expenses before travelling 
— not 30 days later. 

‘‘2) Game and Parks established a ‘discover’ pro- 
cedure in grievance cases where each party can 
learn in advance of the hearings what information 
the opposition has to present. This will permit 
better hearings and more rapid solutions to griev- 
ance cases. 

‘*3) Game and Parks was successful in bargain- 
ing for five days of funeral leave instead of four. 
This has now become a part of all state govern- 
ment personnel policies — THUS WE ARE NOW 
SHARING THE RESULTS OF COLLECTIVE BAR- 
GAINING ACHIEVED BY ANOTHER STATE 
AGENCY. 

‘In addition, an employee of Game and Parks 
may now take up to two weeks of vacation leave 
whether earned or not but charged to future leave 
for the purpose of clearing estate matters following 
a funeral. 

‘‘4) Other items bargained by Game and Parks 
include broader paid training programs for both 
support and professional personnel, a procedure for 
updating personnel files and the establishment of a 
joint employee/management committee to deal with 
and resolve minor (less than grievable) problems. 

“Games and Parks employees will tell you COL- 
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LECTIVE BARGAINING IS A VERY GOOD THING. 
Vote for representation by NAPE on May 22!”’ 
Appellant contends the statements and claims 
made in the aforementioned article were untrue and 
may have influenced the vote of the eligible voters 
in the election, and, therefore, the election should be 
voided and set aside. On the other hand, NAPE con- 
tends there were no material misrepresentations in 
the article, and, in any event, appellant failed to es- 
tablish by any evidence at the trial that any mis- 
representations contained in the article in question in- 
fluenced any of the voters, or in any way affected the 
result of the election. In its order entered following 
a hearing upon the objections filed by the appellant, 
the Court of Industrial Relations found: ‘‘As we in- 
terpret the evidence, there is at least a grain of truth 
in the claims made in the newsletter.’’ (Emphasis 
supplied.) The evidence adduced in connection with 
the items in question was somewhat conflicting and 
subject to different interpretations. The principal 
misrepresentation claimed by appellant is contained 
in paragraph 1 of the article with reference to the 
‘‘eash advance”’ system allegedly obtained by the 
Game and Parks Commission. Dissatisfaction had 
been voiced by employees of that department with 
reference to them having to advance travel and ex- 
pense money in the performance of their duties and 
the necessity of waiting for a reimbursement there- 
after. John Russell, the chief of labor relations for 
the State Department of Personnel, testified at the 
hearing that no agreement was reached upon a cash 
advance system of payment, but only an agreement 
to consider an ‘‘expense payment’’ system. The 
language appearing in paragraph 1 of the newsletter 
specifically stated: ‘‘It now appears that Game and 
Parks will have bargained a cash advance system 
for travel by December 1 of this year.”’ (Emphasis 
supplied.) The record also reveals that the possi- 
bility of a ‘‘credit card’’ system was discussed dur- 
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ing the negotiation sessions. In any event, the dis- 
tinction between the alleged misrepresentation and 
the actual statement contained in the article is 
obvious. It should also be noted that the actual con- 
tract entered into with the Game and Parks Com- 
mission stated that the Game and Parks Commis- 
sion would attempt to establish such a system by De- 
cember 1, 1978, subject to approval from the De- 
partment of Administrative Services. 

With regard to the statements contained in para- 
graph 2 of the newsletter with reference to the es- 
tablishing of ‘‘discover’’ procedure in grievance 
cases, appellant argues that procedure is already 
available to state employees under the personnel 
rules and regulations of the State of Nebraska. 
However, it appears from the record that there may 
be a question of whether those rules are applicable 
to the employees of the Game and Parks Commis- 
sion, and, also, there may have been some signifi- 
cant procedural changes between the discovery pro- 
cedure in the personnel rules and those finally con- 
tained in the contract with the Game and Parks 
Commission. 

Paragraph 3 of the newsletter alleges the success 
of the Game and Parks Commission in bargaining 
for additional funeral leave and vacation leave. The 
article clearly states: ‘‘This has now become a part 
of all state government personnel policies — THUS 
WE ARE NOW SHARING THE RESULTS OF COL- 
LECTIVE BARGAINING ACHIEVED BY AN- 
OTHER STATE AGENCY.” With regard to addi- 
tional vacation leave to clear up estate matters fol- 
lowing a funeral, the evidence shows that the con- 
tract with the Game and Parks Commission pro- 
vides that an employee’s request for up to 10 days of 
vacation leave may not be ‘‘unreasonably denied.’’ 
This is a slight variance from the rule as contained 
in the personnel rules. 

Finally, paragraph 4 of the newsletter appears to 
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be a ‘‘catchall’’ for a number of minor matters al- 
legedly the result of collective bargaining by NAPE 
on behalf of the Game and Parks Commission. The 
only witness testifying with reference to these latter 
matters was John Russell, the chief of labor rela- 
tions for the State Department of Personnel. In his 
testimony, Russell admitted he was not familiar 
with the terms of the contract with the Game and 
Parks Commission as they modified the personnel 
rules and regulations which existed at the time of 
the negotiations of the contract, and had no knowl- 
edge whether the terms of the ’77-78 contract in- 
cluded broader paid training programs for both sup- 
port and professional personnel or whether it in- 
cluded procedures for updating personnel files which 
were different from the personnel rules and regula- 
tions at that time, but testified nothing was agreed 
upon that violated the personnel rules and regula- 
tions. As previously stated, the Court of Industrial 
Relations specifically found ‘‘[T]here is at least a 
grain of truth in the claims made in the newsletter.”’ 
(Emphasis supplied. ) 

However, even assuming the statements contained 
in the newsletter were in some respects inaccurate 
and not completely true and, perhaps, to some ex- 
tent misleading, we now examine the existing law 
with reference to the effect of false misleading 
statements in elections in labor matters, and wheth- 
er, under the evidence in the record in this case, it is 
necessary to void the election in question. 

The question involved appears to be one of first 
impression in this state, and we have been unable to 
find any Nebraska cases or statutes specifically 
dealing with the problem. In this situation, how- 
ever, we have frequently considered decisions and 
opinions issued by the National Labor Relations 
Board to afford us guidance. In American Fed. S., 
C., & M. Emp. AFL-CIO v. County of Lancaster, 196 
Neb. 89, 241 N. W. 2d 523 (1976), we stated: ‘‘ ‘In 
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reaching its decision the Court of Industrial Rela- 
tions found that decisions under the National Labor 
Relations Act were helpful but not controlling upon 
the court. We think this is a correct statement as to 
the consideration to be given to the decisions under 
the federal law.’ ’’ See, also, City of Grand Island v. 
American Federation of S. C. & M. Employees, 186 
Neb. 711, 185 N. W. 2d 860 (1971). 

With the above limitations in mind, we now ex- 
amine the position of the National Labor Relations 
Board in connection with the recurring problem of 
misrepresentations in elections for bargaining rep- 
resentatives. For many years, the National Labor 
Relations Board took the position that false state- 
ments, which constituted an interference with free 
choice, either for or against the bargaining repre- 
sentative, constituted grounds for setting aside a 
representation election. 48 Am. Jur. 2d, Labor and 
Labor Relations, § 798, p. 639; Hollywood Ceramics 
Company, Inc., 140 NLRB 221 (1962). In its decision 
in that case, the National Labor Relations Board 
stated: ‘‘The Board has limited its intervention to 
cases of this type because an election by secret bal- 
lot, conducted under Government auspices, should 
not be lightly set aside, and because we realize that 
additional elections upset the plant routine and pre- 
vent stable labor-management relations. We are 
also aware that absolute precision of statement and 
complete honesty are not always attainable in an 
election campaign, nor are they expected by the 
employees. * * * We believe that an election 
should be set aside only where there has been a mis- 
representation or other similar campaign trickery, 
which involves a substantial departure from the 
truth, at a time which prevents the other party or 
parties from making an effective reply, so that the 
misrepresentation, whether deliberate or not, may 
reasonably be expected to have a significant impact 
on the election. However, the mere fact that a 
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message is inartistically or vaguely worded and sub- 
ject to different interpretations will not suffice to es- 
tablish such misrepresentation as would lead us to 
set the election aside. Such ambiguities, like ex- 
travagant promises, derogatory statements about 
the other party, and minor distortions of some facts, 
frequently occur in communication between per- 
sons. But even where a misrepresentation is shown 
to have been substantial, the Board may still refuse 
to set aside the election if it finds upon consideration 
of all the circumstances that the statement would 
not be likely to have had a real impact on the elec- 
tion. For example, the misrepresentation might 
have occurred in connection with an unimportant 
matter so that it could only have had a de minimis 
effect. Or, it could have been so extreme as to put 
the employees on notice of its lack of truth under the 
particular circumstances so they could not rea- 
sonably have relied on the assertion. Or, the Board 
may find that the employees possessed independent 
knowledge with which to evaluate the statements.”’ 
However, in 1977 the board reversed its position .on 
this question, holding that misleading campaign 
statements in which employees decide whether a 
union will represent them in collective bargaining 
will not necessarily void an election. ‘‘The as- 
sumption, said the Board, that misleading campaign 
propaganda will interfere with employees’ freedom 
of choice is completely unverified, and the Board 
will view employees as mature individuals who are 
capable of recognizing campaign propaganda for 
what it is and discounting it.’’ 48 Am. Jur. 2d, Labor 
and Labor Relations, § 798, p. 639; Shopping Kart 
Food Market, 228 NLRB 1311 (1977). Two of the five 
members of the board that sat upon it and rendered 
the decision in that case filed dissenting opinions. 
We quote from the majority opinion in that case: 
“In sum, we decide today that the Board will no 
longer probe into the truth or falsity of the parties’ 
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campaign statements. Accordingly, we hereby 
overrule Hollywood Ceramics. * * * Despite the 
many difficulties in administering the Hollywood 
Ceramics rule, we, too, would nevertheless choose to 
continue to adhere to it if we shared the belief that 
employees needed our ‘protection’ from campaign 
misrepresentations. * * * Based on assumptions of 
employee behavior which we find dubious at best 
and productive of a host of ill effects, we believe that 
on balance the Hollywood Ceramics rule operates 
more to frustrate free choice than to further it and 
that the purposes of the Act would be better served 
by its demise. Accordingly, we decide today that 
we will no longer set elections aside on the basis of 
misleading campaign statements. However, Board 
intervention will continue to occur in instances 
where a party has engaged in such deceptive cam- 
paign practices as improperly involving the Board 
and its processes, or the use of forged documents 
which render the voters unable to recognize the 
propaganda for what it is. While the former stand- 
ard represents no change in Board law, by our adop- 
tion of the latter we choose to revert to our earlier 
policy of setting an election aside not on the basis of 
the substance of the representation, but the decep- 
tive manner in which it was made. * * *.” 
Apparently, there was a change in the member- 
ship of the board between April 8, 1977, on which 
date the board issued Shopping Kart, and December 
6, 1978, when the board issued its decision in General 
Knit of California, Inc. and United Steelworkers of 
America, AFL-CIO, 239 NLRB No. 101, 1978-79 CCH 
NLRB, par. 15,317, p. 28,616. In General Knit, the 
board overruled its 1977 decision in Shopping Kart in 
which it had limited remedial action to deceptive 
practices that involved use of NLRB processes or 
forged documents, or an ‘egregious mistake of 
fact,’’ and reverted to its policy toward election 
campaign misrepresentations enunciated in Holly- 
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wood Ceramics, to the effect that an election should 
be set aside only where there has been a misrepre- 
sentation or other similar campaign trickery, which 
involves a substantial departure from the truth, at a 
time which prevents the other party from making an 
effective reply, so that the misrepresentation, 
whether deliberate or not, may reasonably be ex- 
pected to have a significant impact on the election. 
We note that the Shopping Kart case was heard be- 
fore members Penello, Walther, and Murphy, who 
wrote the majority and a concurring opinion, and be- 
fore members Jenkins and Fanning, who dissented. 
The General Knit case was heard before members 
Fanning, Jenkins, and Truesdale, representing the 
majority, and with Penello and Murphy writing 
vigorous dissenting opinions, pointing out the bene- 
ficial results that had accrued even during the short 
time Shopping Kart was in existence and also point- 
ing out statistically that the decisions of the Board 
had been reversed by the courts on appeal at least 50 
percent of the time. 

With reference to court decisions, our research 
discloses that the two most recent decisions dis- 
cussing the Shopping Kart case are Oshman’s Sport- 
ing Goods, Inc. v. N. L. R. B., 586 FE’. 2d 699, decided 
November 20, 1978, by the United States Court of 
Appeals, 9th Circuit; and N. L. R. B. v. Wagner 
Elec. Corp., 586 F. 2d 1074, decided by the United 
States Court of Appeals, 5th Circuit, on December 
26, 1978. In Oshman’s Sporting Goods the court 
stated: ‘In Shopping Kart Food Market, Inc., 1977, 
228 NLRB 1311, the Board has announced that it ‘will 
no longer probe into the truth or falsity of the par- 
ties’ campaign statements,’ thus accepting, in part, 
the conclusions of the study. 

“Tt is tempting to us to seize upon the study and 
go farther than the Board did in Shopping Kart, 
holding that we will no longer sustain orders setting 
aside elections, or set aside orders sustaining them, 
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in cases of threats as well as in cases of claimed 
misrepresentations in election campaigns. How- 
ever, we resist the temptation because it is the 
Board, not the courts, that is presumed to be expert 
in this field.”’ 

In N. L. R. B. v. Wagner Elec. Corp., supra, the 
court, after setting forth the holding of Shopping 
Kart, continued: ‘‘Shopping Kart could, of course, 
be applied to this case because of the rule that an in- 
tervening change in the law while a case is on 
appeal will be applied by the appellate court. How- 
ever, as in NLRB v. J. C. Penney Co., Inc., 5 Cir. 
1977, 559 F. 2d 373, 377, we do not base our decision 
on the less restrictive standard established in Shop- 
ping Kart, because the misstatements of the effec- 
tive dates of the cost-of-living increases were not 
sufficiently material or significant to trigger the 
Hollywood Ceramics standard.”’ 

Because of the unsettled state of the law in this 
very important area, as indicated by the foregoing 
authorities, we do not deem it advisable at this time 
to adopt either of the foregoing standards discussed 
above, nor are we required to follow them. It would 
appear, as pointed out by plaintiff-appellee NAPE in 
its brief, that it is fairly inferable from the opinion 
issued by the Court of Industrial Relations in this 
case that it has developed a standard which is some- 
where between the Hollywood Ceramics philosophy 
and the new Shopping Kart philosophy, which stand- 
ard appears to be that where there are material mis- 
representation of relevant facts and where there is 
evidence that those misrepresentations influenced 
the voters or had a substantial impact on the out- 
come of the election, the Court of Industrial Rela- 
tions would set aside the election. In this case, 
however, the Court decided that the newsletter did 
not contain material misrepresentations of relevant 
issues and that there is no evidence of either influ- 
ence upon the voters or a substantial impact on the 
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election. We see no reason to depart from the stand- 
ard adopted by the Court at this time. The evidence 
in this case convinces us that the misrepresentations 
claimed by appellant are not of an egregious nature, 
and while it is true appellant was probably not af- 
forded a proper interval of time to answer the al- 
leged misrepresentations, which should in future 
cases be done, in the absence of any proof as to the 
effect of those representations upon the voters in- 
volved or the outcome of the election, or any com- 
pelling reason to indulge in a per se rule or pre- 
sumption in this regard, notwithstanding the nature 
of the misrepresentations, we conclude that no com- 
pelling reason exists for setting aside the election in 
this case. 

Our scope of review on appeals from orders and 
decisions of the Court of Industrial Relations was re- 
cently set out in American Assn. of University Pro- 
fessors v. Board of Regents, 198 Neb. 243, 253 N. W. 
2d 1 (1977), as follows: ‘‘We now hold that review 
by this Court of orders and decisions of the Court of 
Industrial Relations is restricted to considering 
whether the order of that court is supported by sub- 
stantial evidence justifying the order made, whether 
it acted within the scope of its statutory authority, 
and whether its action was arbitrary, capricious, or 
unreasonable. To the extent prior cases hold that 
appeals from the Court of Industrial Relations are 
heard de novo in this court, they are overruled.”’ 

We conclude that there was substantial evidence 
in the record to support the decision of the Court of 
Industrial Relations, that it acted within the scope of 
its statutory authority, and that its action was not 
arbitrary, capricious, or unreasonable. 

We have also examined appellant’s second as- 
signment of error to the effect that the Court failed 
to follow its own rules of procedure in entering a 
decision in the case on the ground that at the conclu- 
sion of the hearing on June 28, 1978, the hearing 
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judge granted the parties 14 days to file briefs. The 
State’s brief was filed with the Court on July 12, 
1978, 14 days later; the order entered in the case was 
“Entered” July 11, 1978, 1 day before the State’s 
brief was filed, but was not filed until July 12, 1978. 
NAPBH’s brief was filed with the Court on July 13, 
1978. Rule 15D of the Rules of the Court of Indus- 
trial Relations provides: ‘‘Cases shall be deemed 
submitted to the Court and the hearing thereon 
deemed concluded ten days after the last brief day 
set for the parties by the Court.’’ NAPE points out, 
however, that there is nothing in the record with ref- 
erence to any brief date being suggested or ordered 
by the Court, any evidence as to whether Judge 
DeBacker did or did not read appellant’s brief, nor 
is there any demonstration of prejudice experienced 
by appellant under the circumstances. We deem 
this assignment of error to be without merit, and, at 
the most, to constitute harmless error under section 
25-853, R. R. 8. 1943. 

We also note that on November 28, 1978, appellant 
filed a motion in this court requesting an order - 
directing that all materials filed with this court by 
the clerk of the Court of Industrial Relations, in ex- 
cess of the materials required by the rules of this 
court and the appellant’s praecipe, be removed from 
the record in this case and the appellant not be held 
responsible for any costs incurred in the creation 
and filing of the bill of exceptions and exhibits for 
the hearing held on July 19, 1977, and the bill of ex- 
ceptions for the hearing held May 4, 1978. The bill of 
exceptions for the hearing on the objections to the 
election, held June 28, 1978, reveals that at the end of 
said hearing the following transpired: “THE 
COURT: * * * Anything more, Mr. Brown? MR. 
BROWN: No. THE COURT: Do you have any 
witnesses, Mr. Burns? MR. BURNS: The only 
thing I would like to do is to submit to the Court a 
part of the record of the Court in this case dealing 
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with the issue of the names and addresses to be sup- 
plied by the respondent to the partitioner [sic]. And I 
would ask that those documents of the Court be en- 
tered as an exhibit and also the rulings of the Court 
thereon. THE COURT: A hearing was held with 
respect to that problem, was there not? MR. 
BURNS: Yes. THE COURT: The record made at 
the time of that hearing and at any previous hearing 
in this matter is a continuing record along with this 
one, does that satisfy your request? MR. BURNS: 
Yes it does.’’ All of the foregoing transpired in the 
presence of Mr. Brown, attorney for appellant, and 
with no apparent objection. That being so, we do 
not feel we can in good conscience sustain appel- 
lant’s motion, and take upon ourselves the burden of 
editing out the material objected to by counsel with- 
out any specification to the court of what that might 
be, and the reasons therefor. Appellant’s motion 
will be overruled. 

No reversible error appearing in the record, the 
decision of the Court of Industrial Relations must be 
affirmed. 

AFFIRMED. 


IN RE ESTATE OF ROSE ELIZABETH JACOBSON, 
DECEASED. J. HERBERT JACOBSON, APPELLANT, V. 
Rosatik NEMESIO, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF ROSE ELIZABETH JACOBSON, DECEASED, 
APPELLEE. 

281 N. W. 2d 552 


Filed July 24, 1979. No. 42321. 


1. Estates: Wills. The right of a surviving spouse to widow’s allow- 
ance, homestead allowance, exempt property, or any of them, is 
purely a personal right which the surviving spouse alone can exer- 
cise and enjoy. When the surviving spouse dies, the right termi- 
nates. 

2. Estates. Even though one may have died prior to January 1, 1977, 
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if no letters testamentary were issued before January 1, 1977, the 
estate is governed by the provisions of the Nebraska Probate Code 
which became effective on January 1, 1977. 
Appeal from the District Court for Dakota County: 
Francis J. KNEIFL, Judge. Affirmed. 


Norris G. Leamer and Kurt T. Rager, for appel- 
lant. 


Smith, Smith & Boyd, for appellee. 


Heard before KrivosnHa, C. J., CLINTON, WHITE, and 
Hastines, JJ., and Murpny, District Judge. 


Krivosua, C. J. 

This is an appeal from the District Court for Da- 
kota County, Nebraska, dismissing objections filed 
by appellant, J. Herbert Jacobson, the surviving 
spouse of the deceased, Rose Elizabeth Jacobson. 
We have reviewed the record in this case, and af- 
firm the judgment of the trial court. 

Rose Brauckman Jacobson and J. H. Jacobson 
were married on June 10, 1950. It was apparently a 
second marriage for the parties and therefore, on 
June 9, 1950, the parties executed an antenuptial 
agreement. Under the terms of the antenuptial 
agreement, it was provided that the property of each 
of the parties owned as of the date of the marriage 
shall continue to be their own respective property, 
and all other property acquired or accumulated af- 
ter the date of the marriage shall be held in joint 
and equal ownership and upon the death of either, 
the one remaining shall have an undivided 50 per- 
cent interest in the property of the other acquired 
after the date of the marriage. 

Apparently the parties recognized that certain of 
their property might lose its identity over the years, 
and therefore they provided in paragraph 3 of the 
antenuptial agreement: ‘‘In the event the identity 
of the property held by the parties as of this date, 
shall in the future become confused or lost because 
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of a succession of conveyances, transfers and ac- 
quisitions of property, then there shall be set aside 
to the Bride and Bridegroom respectively, property 
from the joint holdings sufficient to make up for the 
value of the property whose identity has been lost.”’ 
The antenuptial agreement then provided that in the 
event of the wife’s death, the property having be- 
come confused or commingled, her estate shall re- 
ceive $6,400 from the joint assets of the parties. In 
the event of the bridegroom’s death, his estate shall 
receive $4,500 from the joint assets. 

Subsequent to the marriage ceremony, Rose Eliz- 
abeth Jacobson executed a last will and testament 
wherein she acknowledged the antenuptial agreement 
and incorporated the agreement as part of her last 
will and testament. She then provided that upon her 
death the $6,400, which would come to her from the 
joint property of the parties, pursuant to the ante- 
nuptial agreement, should be devised to her sister, 
Rosalie Nemesio. She devised and bequeathed 50 
percent of the remainder of her estate to her hus- 
band with the balance of the estate being devised 
and bequeathed to specific individuals, including her 
sister, Rosalie Nemesio. 

Rose Elizabeth Jacobson died on October 20, 1976. 
On January 17, 1977, appellant, the surviving spouse, 
filed the will and later the antenuptial agreement in 
the county court of Dakota County, Nebraska. Both 
the will and antenuptial agreement were admitted to 
formal probate by order of the county court on Feb- 
ruary 16, 1977, without objection. The first publica- 
tion and notice to creditors was on February 24, 
1977. On September 26, 1977, appellant filed what 
was entitled ‘‘Application and Election,’’ purporting 
to waive his rights under the will and seeking to take 
against the will pursuant to the statutes of the State 
of Nebraska. By the document, he sought certain 
personal property, wearing apparel, homestead 
exemption, and widow’s allowance. Appellant died 
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on October 19, 1978, after appeal had been perfected 
to this court. 

The first issue which we need to address is wheth- 
er the application filed by the appellant requesting 
that he be allowed all the wearing apparel, orna- 
ments, and household furniture of the deceased, and 
the request for the granting of a temporary allow- 
ance, survives his death so as to be before this court 
subsequent to his death. We believe the law in that 
regard is clear, and the rights in question, being per- 
sonal to the surviving spouse, terminated upon his 
death as did the cause of action. Appellant’s right 
to the personal property, the widow’s allowance, and 
the wearing apparel, as well as the homestead ex- 
emption, are all provided by statute and are per- 
sonal in nature. We have found no statute, nor are 
we cited to any statutory provision, declaring that 
these rights, personal in nature, survive the death of 
the surviving spouse. It is fundamental that when a 
party to a pending suit dies and the right is personal 
in nature, the right dies with the person. The per- 
sonal representatives of a deceased party to a suit 
cannot prosecute or defend a suit after his death 
unless the cause of action on which the suit was 
brought is one that survives by law. In re Estate of 
Sampson, 142 Neb. 556, 7 N. W. 2d 60; § 30-2315, R. R. 
S. 1943. We therefore need not further discuss ap- 
pellant’s request for granting of these rights in view 
of his subsequent death. 

The second issue which requires our attention is 
whether or not appellant’s election to waive his 
rights under the will and take by statute was timely 
made. We believe it was not. Appellant maintains 
that because his wife died prior to the effective date 
of the Nebraska Probate Code, January 1, 1977, the 
previous probate code applies. The Nebraska Pro- 
bate Code, however, anticipated this very situation 
and made provision therefor. 

Section 30-2901 (b) (2), R. R. S. 1948, provides as 
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follows: ‘‘[T]jhe code applies to any proceedings in 
court then pending or thereafter commenced re- 
gardless of the time of the death of decedent except 
to the extent that in the opinion of the court the 
former procedure should be made applicable in a 
particular case in the interest of justice or because 
of infeasibility of application of the procedure of this 
code.’’ That provision makes it clear the estate, not 
having been filed for probate until after the effective 
date of the Nebraska Probate Code, is governed by 
the provisions of the Nebraska Probate Code. To 
determine if the election was timely we must look at 
the Nebraska Probate Code. 

Section 30-2317, R. R. S. 1948, provides, in part: 
“The surviving spouse may elect to take his elective 
share in the augmented estate by filing in the court 
and mailing or delivering to the personal represent- 
ative, if any, a petition for the elective share within 
six months after the first publication of notice to 
creditors for filing claims which arose before the 
death of the decedent, or within one year after the 
date of death, whichever time limitation first ex- 
pires. * * *.’’ (Emphasis supplied.) It is clear in 
this case that the 6-month period first expired, and 
that an attempt by appellant on September 26, 1977, 
to elect to take his elective share, came too late. 

Appellant argues, however, that the provisions of 
section 30-2901 (b) (4), R. R. S. 1948, provide him 
with additional time. Section 30-2901 (b) (4), R. R. 
S. 1948, provides as follows: ‘‘[A]n act done before 
the operative date in any proceeding and any ac- 
crued right is not impaired by this code. If a right 
is acquired, extinguished or barred upon the expira- 
tion of a prescribed period of time which has com- 
menced to run by the provisions of any statute be- 
fore the operative date, the provisions shall remain 
in force with respect to that right.’’ (Emphasis sup- 
plied.) Apparently it is appellant’s contention that 
the provisions of the former probate code granted 
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him a right which started to run prior to the effec- 
tive date of the Nebraska Probate Code since his 
wife died prior to January 1, 1977. It is therefore 
claimed that appellant is entitled to 1 year in which 
to make an election, pursuant to the provisions of 
former section 30-108, R. R. S. 1943. 

The difficulty with that argument is that the 
former section 30-108, R. R. 8S. 1943, did not grant to 
appellant a right prior to January 1, 1977. Under the 
provisions of former section 30-108, R. R. S. 1943, the 
surviving spouse had 1 year ‘‘after the issuance of 
letters testamentary’’ in which to make the election. 
The record in this case, however, discloses that the 
letters testamentary were not filed until after Janu- 
ary 1, 1977. Therefore, the appellant’s right had not 
‘“commenced to run by the provisions of any statute 
before the operative date,’’ and therefore could not 
be applicable. Having failed to make his election 
within the 6-month period required by the Nebraska 
Probate Code, the election is ineffective. 

We are left with the final issue as to whether or 
not the identity of certain property owned by the de- 
ceased wife at 1507 Pierce Street, Sioux City, Iowa, 
had so lost its identity and the property of the par- 
ties had become so confused because of succession 
of conveyances as to bring into play paragraph 3 of 
the antenuptial agreement. We have examined the 
record in this case and believe the best that can be 
said is that the identity of the property owned at the 
time of the death of the deceased wife was indeed 
confused and the identity of property owned by 
either party immediately prior to their marriage 
had become so commingled as to no longer be identi- 
fiable. 

In any event, it makes little difference if we deter- 
mine, as apparently urged by appellant, that he in 
fact had substantially purchased the property at 114 
East 37th Street, South Sioux City, Nebraska, from 
his own proceeds and not from the proceeds of the 
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property at 1507 Pierce Street, Sioux City, Iowa. We 
would then be left with the situation wherein we 
could no longer identify what happened to the pro- 
ceeds from the sale of the property owned by Mrs. 
Jacobson in Sioux City, Iowa, and again would be re- 
quired to apply paragraph 3 of the antenuptial 
agreement. We believe the evidence justifies a find- 
ing that the identity of the property had become con- 
fused and the origins of the same lost. We further 
find the provisions of the will of Rose Elizabeth 
Jacobson, when read together with the provisions of 
the antenuptial agreement, should be carried out. 
The order of the trial court did in fact direct that the 
provisions of the will be fulfilled, and we find the 
order was in all respects correct. The judgment is 
affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. Davip M. 
ANDERSON, APPELLANT. 
281 N. W. 2d 743 


Filed July 24, 1979. No. 42344. 


1. Criminal Law: Witnesses. When information concerning a crime 
is furnished by the victim or witnesses to a crime, proof of veracity 
or reliability of the information is not generally required. 

2. Criminal Law: Police Officers and Sheriffs: Searches and Sei- 
zures. Even where probable cause sufficient to justify a formal 
arrest does not yet exist, in appropriate circumstances a police of- 
ficer may informally detain a person in an appropriate manner in 
order to investigate possible criminal behavior or to maintain the 
status quo while obtaining more information, and the officer may 
conduct a limited protective search for concealed weapons when he 
has reason to believe the suspect is armed. 

3. Criminal Law: Police Officers and Sheriffs: Probable Cause. 
The test of whether an investigative stop is justified is whether the 
police officer has a reasonable suspicion founded upon articulable 
facts which indicate that criminal activity has occurred or is occur- 
ring and that the suspect may be involved. 
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4. Criminal Law: Searches and Seizures: Arrest: Probable Cause. 
Probable cause justifying a search and/or an arrest exists where 
the facts and circumstances within the police officer’s knowledge 
and those of which he has reasonably trustworthy information are 
sufficient in themselves to warrant a man of reasonable caution in 
the belief that an offense has been or is being committed. 

5. Criminal Law: Police Officers and Sheriffs: Probable Cause: 
Searches and Seizures. In considering whether probable cause ex- 
ists, the collective knowledge of the law enforcement agency for 
which the officer acts may be added to the personal knowledge of 
the officer making the search and seizure provided there has been 
some communication of knowledge to or direction to act from the 
department or officer having that knowledge to the officer making 
the search and seizure. 


Appeal from the District Court for Douglas Coun- 
ty: James M. Murpny, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before Krivosnua, C. J.. BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInGcs, JJ. 


CLINTON, J. 

Defendant Anderson was found guilty by a jury of 
robbery and was sentenced to a term of 5 to 7 years 
in the Nebraska Penal and Correctional Complex. 
On appeal to this court, the only error assigned is 
that the trial court erred in denying the defendant’s 
motion to suppress certain evidence consisting of a 
sum of currency and coins, a ‘‘cake-cutter’’? comb 
with a green handle, and a pair of horn-rimmed sun- 
glasses which were found upon the person of the de- 
fendant at the time of his apprehension and later 
taken from him by police officers. The bases of the 
motion are that the search and seizure were not sup- 
ported by facts which gave rise to probable cause 
for the search, and the search was not incident to a 
lawful arrest. We affirm. 

The evidence adduced at the suppression hearing 
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and at trial would permit the triers of fact to find as 
fact those evidentiary matters hereafter discussed. 
Unless otherwise indicated in the later discussion, 
the facts are without dispute. 

On June 21, 1978, at approximately 10:45 a.m., an 
armed robber pointed a handgun at the attendant of 
the Sinclair service station at 69th and Dodge Streets 
in Omaha, Nebraska, and took a sum of money 
which the attendant carried on his person for use in 
making change in the course of serving customers. 
At approximately 11 a.m., notification of the robbery 
was broadcast on the police radio and a number of 
officers in cruiser cars converged toward the scene. 
One of these officers was Kenneth R. Tyler, who was 
at 60th and Lake Streets at the time he received the 
call. Officer Tyler was apparently informed that 
the robber was an armed, black male about 25 years 
of age, 5 feet 6 inches tall, weighing about 120 
pounds, dressed in dark-colored pants, and wearing 
a reddish shirt. Upon receiving this information, 
Tyler drove to 66th Street and started south toward 
the robbery scene. It is inferable from the testi- 
mony that Tyler had been informed that the robber 
left the station on foot and was northbound. 

Shortly thereafter, Tyler reached the intersection 
of 66th and Burt Streets, which is about 10 or 11 
blocks from the Sinclair station in question, and saw 
the defendant, a black male, walking northward on 
the west side of 66th Street. Tyler knew this area 
was an entirely or predominantly white neighbor- 
hood and that the nearest mixed race neighborhood 
was a considerable distance away. Tyler observed 
that this individual matched the broadcast descrip- 
tion of the robber in all respects except he wore no 
shirt and was bare from the waist up. In one hand, 
the defendant carried a white cloth or article of 
clothing, later determined to be a thermal shirt, 
which was draped over an object held in the defend- 
ant’s hand. The object was somewhat larger than 
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a person’s hand, and Tyler suspected it was a gun. 

As Tyler passed the defendant, the defendant 
looked back over his shoulder several times and 
then turned west on Cuming Street. At that time 
Tyler decided to turn his cruiser about and did so. 
In the meantime the defendant had disappeared 
from Tyler’s view. By the time Tyler had com- 
pleted his turn, the defendant had changed direction 
and was walking east on Cuming Street and then 
turned north on 66th Street again. Tyler observed 
that, although the defendant still held the shirt in his 
hand, the object no longer appeared to be under the 
shirt. 

Tyler decided to investigate and stopped the de- 
fendant on 66th Street a short distance north of 
Cuming Street. He asked the defendant to identify 
himself which the defendant did. Tyler then ‘‘patted 
down’’ the defendant and found no weapon. He did 
note, however, the defendant seemed to have a con- 
siderable quantity of loose money in his pockets. At 
about that time another cruiser officer, Nared, ar- 
rived as did Sergeant Hughes, the officer in charge 
of the felony investigation. Tyler left the defendant 
with them and walked west on Cuming Street along 
the path the defendant had taken to search for a 
weapon which he suspected the defendant had dis- 
posed of when he disappeared from view, but he 
found no weapon. 

At some time not precisely shown by the testi- 
mony, Tyler had informed Sergeant Hughes of his 
observations with reference to the defendant and 
also of the loose money in the defendant’s pants 
pockets. While Tyler was searching for the weapon, 
Nared, at the direction of Sergeant Hughes, made 
the defendant empty his pockets. The contents in- 
cluded three $20 bills, one $10 bill, five $5 bills, 
thirteen $1 bills, 24 quarters, 31 dimes, 1 half dollar, 
13 nickels, and 8 pennies, as well as the comb and a 
pair of horn-rimmed sunglasses. After the pockets 


190 NEBRASKA REPORTS [VoL. 204 


State v. Anderson 


were emptied, the property was returned to the de- 
fendant and he was taken to the Sinclair station for a 
showup. The victim could not positively identify the 
defendant as the robber although he fitted the physi- 
cal description. The victim particularly noted the 
defendant did not have on a red shirt or the dirty red 
stocking cap which were worn by the robber at the 
time of the holdup. Later, a search was made for 
the red shirt and stocking cap but these were never 
found. 

After the showup, Sergeant Hughes directed Tyler 
and Nared to take the defendant to the police station 
for interrogation by other officers. Sergeant 
Hughes and two other police officers then went back 
to 66th and Cuming Streets and, after a short search, 
found a handgun in some shrubs at the residence at 
904 North 66th Street at a point about 75 feet west of 
the intersection of 66th and Cuming Streets. This 
weapon was identified at trial as the style of weapon 
used by the robber. The victim also identified the 
‘‘cake-cutter’’ comb as being like the one he observed 
in the hip pocket of the robber when the latter turned 
to walk away, and identified the sunglasses as being 
like those worn by the robber. He was uncertain of 
the exact amount of money taken, but was able to 
estimate the approximate amount, including the fact 
that it included only three $20 bills, a few $5 and $10 
bills, a considerable number of $1 bills, and a large 
number of coins. 

The defendant did not testify at trial nor at the 
suppression hearing. 

An analysis of the issue raised by the defendant 
and the evidence leads to two inquiries. Was Tyler’s 
investigative stop of defendant justified, and was 
there probable cause for the later search of de- 
fendant’s person at the direction of Sergeant 
Hughes? 

In this particular case we begin with the undis- 
puted fact that a felony had been committed and all 
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of the officers knew this. They were acting upon the 
complaint and information furnished by the victim 
of the crime and not merely upon information from 
an informant, nor merely upon their own obser- 
vations of suspicious conduct. Generally, proof of 
veracity or reliability is not required in the case of 
information furnished by the victim or witnesses of 
the crime. Jaben v. United States, 381 U. S. 214, 85 
S. Ct. 1365, 14 L. Ed. 2d 345. Such persons are not to 
be viewed in the same way as the usual police in- 
formant. See, State v. Paszek, 50 Wis. 2d 619, 184 N. 
W. 2d 836; Chambers v. Maroney, 399 U. S. 42, 90S. 
Ct. 1975, 26 L. Ed. 2d 419; United States v. Wilson, 
479 F. 2d 936 (7th Cir., 1973). 

In Terry v. Ohio, 392 U. S. 1, 88 8. Ct. 1868, 20 L. 
Ed. 2d 889, the Supreme Court of the United States 
said: ‘‘[A] police officer may in appropriate cir- 
cumstances and in an appropriate manner approach 
a person for purposes of investigating possibly crim- 
inal behavior even though there is no probable cause 
to make an arrest.’’ See, also, State v. Brewer, 190 
Neb. 667, 212 N. W. 2d 90. In Adams v. Williams, 407 
U. S. 148, 92 8. Ct. 1921, 32 L. Ed. 2d 612, the court 
reiterated what it had said in Terry v. Ohio, supra, 
adding that a brief stop for investigative purposes is 
permissible under appropriate circumstances and 
the officer may conduct a limited protective search 
for concealed weapons when he has reason to be- 
lieve the suspect is armed. In that case, a police of- 
ficer, acting on the information of an informant that 
the defendant who was seated in a nearby car had a 
weapon and drugs on his person, reached through 
the open window of a car in which the suspect was 
seated and removed a loaded handgun from the 
suspect’s waistband. The informant in that case 
was known to the officer and had previously fur- 
nished reliable information. The court said the ac- 
tion of the officer was justified. No definite rule can 
be laid down which will cover all circumstances. 
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Let us now reexamine the information which 
would justify the investigative stop by Tyler in this 
instance. The physical description of the robber 
which Tyler had received from the victim through 
police channels did fit the defendant. The only item 
which did not conform to that information was that 
the defendant was not wearing a reddish shirt but 
rather was bare from the waist up, but that fact 
would not necessarily mean that he was not earlier 
attired in such a shirt. The defendant points out 
that Sergeant Hughes testified the initial informa- 
tion given to the police of the robber’s description 
was simply that he was a black male. Tyler, how- 
ever, said he had the more detailed description 
which we have earlier recited. The conflict in the 
testimony between the two officers presents a ques- 
tion of fact for the trial judge to determine and is not 
for this court on appeal. We note, moreover, that 
Sergeant Hughes also testified the robbery call 
came at 10:20 a.m. All of the other testimony and 
evidence, including the official police report of the 
incident, was that the robbery occurred at about 
10:45 a.m., and the call came at about ll a.m. This 
included the testimony of the victim and officers 
Tyler and Nared. It is apparent Sergeant Hughes 
was mistaken as to the hour and it appears he may 
well have been mistaken as to the time the detailed 
description was communicated. 

A second factor which Tyler, an experienced po- 
lice officer who was familiar with the geographic 
area surrounding the scene of the robbery and the 
location where the defendant was first observed, 
was entitled to consider was the defendant’s prox- 
imity in time and space to the robbery scene. Unit- 
ed States v. Holland, 510 F. 2d 453 (9th Cir., 1975); 
Hampton v. United States, 340 A. 2d 813 (D. C. Cir., 
1975); Commonwealth v. Jones, 457 Pa. 423, 322 A. 2d 
119; People v. Lucero, 182 Colo. 39, 511 P. 2d 468. In 
the case before us, the robber was believed to have 
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left the scene on foot and to be moving in a northerly 
direction. The place where defendant was first seen 
was 10 or 11 blocks north of the place where the rob- 
bery occurred and the time was about 15 minutes af- 
ter its occurrence. 

A third and significant factor was Tyler’s observa- 
tion of the defendant’s conduct immediately before 
the stop. Tyler had been informed the robber was 
armed. He noted defendant was carrying an object 
in his hand about the size of a handgun which was 
covered by a cloth or article of clothing. He further 
noted when he passed the defendant that the latter 
appeared to be watching to observe what the offi- 
cer’s actions would be. Defendant then changed di- 
rections, passed out of the officer’s view, shortly 
came back into sight, and proceeded on what ap- 
peared to have been his original course. At that 
time Tyler noted the object was no longer carried in 
the defendant’s hand. A _ permissible conclusion 
would be that defendant had disposed of it, or hidden 
it elsewhere on his person. A police officer, in de- 
termining whether to make an investigative stop, is 
entitled to take into consideration deliberate, furtive 
action of the person, including that which appears to 
have been occasioned by the suspect’s awareness of 
the officer’s presence. State v. Booth, 202 Neb. 692, 
276 N. W. 2d 673; Sibron v. New York, 392 U. S. 40, 88 
S. Ct. 1889, 20 L. Ed. 2d 917; United States v. Owens, 
472 FE. 2d 780 (8th Cir., 1973); Commonwealth v. 
Jones, supra. 

Finally, Tyler was entitled to consider the prob- 
ability that the defendant was the robber because 
the area where the defendant was walking was a 
neighborhood where many blacks fitting the descrip- 
tion of the robber were not likely to be present. 
Furthermore, several police cars converged on the 
general area. It does not appear that any of them 
sighted any person other than the defendant who fit- 
ted the description which had been given. There is 
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no reason to believe the police used a dragnet ap- 
proach. See People v. Harris, 15 Cal. 3d 384, 124 Cal. 
Rptr. 536, 540 P. 2d 632. 

The manner in which Tyler carried out the investi- 
gative stop was appropriate under the circum- 
stances. When he approached the defendant, he did 
nothing more than ask him to identify himself and 
then patted him down. This he was entitled to do for 
his own protection under existing circumstances. 
Terry v. Ohio, supra; Adams v. Williams, supra; 
State v. Booth, supra. As was said in United States 
v. Holland, supra, police officers are not required to 
rule out all possibility of innocent behavior before 
initiating a brief stop and making a request for 
identification. The proper test is reasonable suspi- 
cion founded on articulable facts. See, State v. Von 
Suggs, 196 Neb. 757, 246 N. W. 2d 206; Adams v. Wil- 
liams, supra. Officers must be permitted to act be- 
fore their reasonable beliefs are verified by escape 
or resulting harm which it is their duty to prevent. 
United States v. Holland, supra. 

We next examine the question of whether the evi- 
dence shows that the search of the defendant and the 
seizure of the items found were supported by prob- 
able cause. In that connection, all of the facts which 
we have heretofore enumerated were entitled to be 
considered. The pat down by Tyler did not reveal a 
weapon, but it did disclose one additional important 
item of information in that it revealed the defendant 
was carrying a considerable amount of loose money 
in his pockets. This was not an ordinary circum- 
stance and was one which, taken together with the 
other facts known to Tyler, indicated the likelihood 
the money was loot from the robbery and, of course, 
increased the probability that the defendant was the 
perpetrator. At this time there was clearly prob- 
able cause for search and/or arrest. 

The record shows Tyler informed Sergeant 
Hughes of his observations concerning the defendant 
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and also informed him of the presence of the money 
on the defendant’s person. Officer Nared actually 
made the search. It is not shown precisely what in- 
formation Nared had. When he approached the de- 
fendant, Tyler had already stopped the defendant 
and was talking to him. At that time Sergeant 
Hughes was sitting in a police car apparently getting 
additional information through police channels, al- 
though the record is not precise enough to disclose 
exactly what this information was or when it was re- 
ceived. Nared asked the defendant to identify him- 
self and to give his name. Nared testified the de- 
fendant told him he had nothing to identify himself 
and gave his name as Money. It was apparently 
after this that Sergeant Hughes gave the search 
order, while Tyler was away from the scene making 
his unsuccessful search for the weapon. 

The principles applicable to the above circum- 
stances are these: ‘‘Probable cause exists where 
the facts and circumstances within the officer’s 
knowledge and of which he has reasonably trust- 
worthy information are sufficient in themselves to 
warrant a man of reasonable caution in the belief 
that an offense has been or is being committed. 
State v. Irwin, 191 Neb. 169, 214 N. W. 2d 595; State 
v. Dussault, 193 Neb. 122, 225 N. W. 2d 558; Carroll v. 
United States, 267 U. S. 182, 45 S. Ct. 280, 69 L. Ed. 
543, 39 A. L. R. 790. It is not only the personal 
knowledge of the officer who makes the search and 
seizure which may be used to test probable cause, 
but added thereto may be the collective knowledge 
of the law enforcement agency for which the officer 
acts. However, in that case there must have been 
‘some communication of knowledge to or direction to 
act from the department or officer having that 
knowledge to the officer making the search and 
seizure. United States v. Wixom, 460 F. 2d 206; 
United States v. Canieso, 470 F. 2d 1224; United 
States v. Nieto, 510 F. 2d 1118; United States v. Del 
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Porte, 357 FE. Supp. 969, affirmed 483 F. 2d 1399.”’ 
State v. Aden, 196 Neb. 149, 241 N. W. 2d 669. See, 
also, State v. Brewer, 190 Neb. 667, 212 N. W. 2d 90; 
State v. Dussault, 193 Neb. 122, 225 N. W. 2d 558; 
Brinegar v. United States, 338 U. S. 160, 69 S. Ct. 
1302, 93 L. Ed. 1879. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DUANE FULLER, 
APPELLANT. 
281 N. W. 2d 749 


Filed July 31, 1979. No. 42125. 
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Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Motion for re- 
hearing overruled. 


Richard L. Schmeling, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


BOSLAUGH, J. 

The State has filed a motion for rehearing request- 
ing that we reconsider our analysis concerning the 
admissibility of the testimony of Clark concerning 
statements made to him by the defendant while 
Clark was equipped with a transmitter. Upon fur- 
ther consideration we have concluded that our orig- 
inal opinion holding the testimony was admissible 
was in error. 

At the time the statements were made, the defend- 
ant was confined in prison as a result of having been 
convicted and sentenced on other charges. Since 
Clark was acting as a police agent, this was custo- 
dial interrogation and the defendant was entitled to 
the warnings required by Miranda v. Arizona, 384 
U. S. 486, 86S. Ct. 1602, 16 L. Ed. 2d 694. See, Mathis 
v. United States, 391 U. S. 1, 88 S. Ct. 1503, 20 L. Ed. 
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2d 381; Beatty v. United States, 377 F. 2d 181 (5th 
Cir., 1967), reversed, 389 U. S. 45, 88 S. Ct. 234; United 
States ex rel. Milani v. Pate, 425 F. 2d 6 (7th Cir., 
1970); State v. Peters, 545 S. W. 2d 414 (Mo. App., 
1976). Since the warnings were not given, the testi- 
mony of Clark as to the statements made by the de- 
fendant were inadmissible. 

That part of our opinion in State v. Fuller, 203 Neb. 
233, 278 N. W. 2d 756, which held the testimony ad- 
missible is withdrawn. The motion for rehearing is 
overruled. 

MOTION FOR REHEARING OVERRULED. 
CLINTON, J., dissenting. 

I respectfully dissent from the holding of the sup- 
plemental opinion which makes inadmissible the tes- 
timony of the inmate Clark as to his conversations 
with the defendant Fuller. It is my view that the 
opinion of the United States Supreme Court in Mathis 
v. United States, supra, does not require such a re- 
sult. 

In Mathis, because the Miranda warnings had not 
been given, the court excluded evidence relating to 
violation of the income tax laws obtained by an 
agent of the Internal Revenue Service as a result of 
an interview of a defendant while he was incarcer- 
ated in the penitentiary on other charges. Miranda 
applies to in-custody interrogations by officers about 
matters which may tend to incriminate. Part of 
the rationale is that confinement, plus the official 
presence, tends to intimidate. 

Neither Miranda nor Mathis involves the testi- 
mony of aninformer. It surely cannot be contended 
that every time one inmate talks to another the Mir- 
anda warnings must be given. The fact that the in- 
former in this case was acting for the investigators 
is irrelevant to the purpose of the Miranda rule 
where the intimidation of official presence is absent 
in a situation such as this where the defendant knows 
only that he is talking to a fellow prisoner. 
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Miranda defined custodial interrogation as follows: 
“By custodial interrogation, we mean questioning 
initiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived of 
his freedom of action in any significant way.’’ Mir- 
anda v. Arizona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. 
Ed. 2d 694. It is clear from the factual context of 
both Miranda and Mathis that it is the official pres- 
ence in addition to confinement which brings the 
Miranda rule into play. In Miranda the court refers 
(in reaffirming Escobedo) to ‘‘rights which were put 
in jeopardy in that case through official overbear- 
ing.’’ Miranda v. Arizona, supra, at p. 442. The 
court then engages in a lengthy discussion of ‘‘the 
nature and setting’’ of in-custody interrogation. Mir- 
anda v. Arizona, supra, at p. 445 et seq. The court 
winds up that discussion by referring to the ‘‘inti- 
mate connection between the privilege against self- 
incrimination and police custodial questioning.”’ 
Miranda v. Arizona, supra, at p. 458. Later the 
court uses the term ‘‘informal compulsion exerted 
by law-enforcement officers during in-custody ques- 
tioning.’’ Miranda v. Arizona, supra, at p. 461. 

United States Circuit Judge Henry J. Friendly, in 
an article entitled ‘‘The Fifth Amendment Tomor- 
row: The Case For Constitutional Change,’’ 37 Uni. 
of Cincinnati L. Rev., p. 671, has characterized the 
Mathis decision as ‘‘the most inexplicable decision 
yet rendered in this area.’’ Then in a footnote he 
adds the following: ‘‘The doctrinal evolution of this 
decision shows how the Court goes about its work of 
constantly expanding the privilege. The fifth amend- 
ment says that no person ‘shall be compelled in any 
criminal case to be a witness against himself.’ There 
is every reason to believe the framers meant just 
what they said; as the historian of the amendment 
has written: ‘The element of compulsion or involun- 
tariness was always an ingredient of the right and, 
before the right existed, of protests against incrimin- 
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nating interrogatories.’ Levy 328. When, in Mir- 
anda v. Arizona, 384 U. 8S. 486 (1966), the Court pre- 
scribed warnings to be given persons being inter- 
rogated as to a crime for which they had been ar- 
rested, Chief Justice Warren was evidently con- 
cerned over this point; he met it by describing coer- 
cive techniques often employed by the police and 
then laying down a conclusive presumption: ‘An in- 
dividual swept from familiar surroundings into po- 
lice custody, surrounded by antagonistic forces, and 
subjected to the techniques of persuasion described 
above cannot be otherwise than under compulsion to 
speak.’ Id. at 461. Whatever may be said of this in 
the context of a person who is being held in custody 
as the probable perpetrator of the crime as to which 
the police are interrogating him, and who may be- 
lieve that he will continue to be held unless he talks, 
see H. Friendly, Benchmarks 272-73 (1967), the con- 
siderations in Miranda have no relevance to a per- 
son whose ‘custody’ consists of being a tenant ina 
state prison as a result of a conviction of an unre- 
lated crime. Yet five Justices joined in an opinion 
characterizing these basic differences as ‘minor and 
shadowy,’ Mathis v. United States, 391 U. 8. 1, 4 
(1968), in the face of a dissent clearly pointing out 
that ‘Miranda rested not on the mere fact of physical 
restriction but on a conclusion that coercion — pres- 
sure to answer questions — usually flows from a cer- 
tain type of custody, police station interrogation of 
someone charged with or suspected of a crime.’ Id. 
at 7. Predictably the majority’s next step will be 
that since Mathis’ custody did not, in the dissent’s 
language, coerce him any more than ‘the citizen in- 
terviewed at home by a revenue agent or inter- 
viewed in a Revenue Service office to which citizens 
are requested to come for interviews,’ these too will 
be brought within the requirement for Miranda warn- 
ings. Id. See pp. 715-16 infra.’’ 

Other courts have not, just because the person be- 


200 NEBRASKA REPORTS [VOL. 204 


State v. Fuller 


ing interrogated is a prisoner, given to Mathis the 
per se custodial interrogation result which this court 
now does. In Cervantes v. Walker, 589 F.. 2d 424 (9th 
Cir., 1978), the prisoner made such a contention. 
That court said: ‘‘To interpret Mathis as Cervantes 
urges would, in effect, create a per se rule that any 
investigatory questioning inside a prison requires 
Miranda warnings. Sucha rule could totally disrupt 
prison administration. Miranda certainly does not 
dictate such a consequence. ‘Our decision is not in- 
tended to hamper the traditional function of police 
officers in investigating crime. ... General on-the- 
scene questioning as to facts surrounding a crime or 
other genera] questioning of citizens in the fact-find- 
ing process is not affected by our holding.’ Miranda 
v. Arizona, supra, 384 U.S. at 477, 86S. Ct. at 1629. 

‘‘Adoption of Cervantes’ contention would not only 
be inconsistent with Miranda but would torture it to 
the illogical position of providing greater protection 
to a prisoner than to his nonimprisoned counterpart. 
We cannot believe the Supreme Court intended such 
a result. Thus, while Mathis may have narrowed 
the range of possible situations in which on-the- 
scene questioning may take place in a prison, we 
find in Mathis no express intent to eliminate such 
questioning entirely merely by virtue of the inter- 
viewee’s prisoner status.”’ 

The Supreme Court of the United States, in Oregon 
v. Mathiason, 429 U.S. 492, 97S. Ct. 711, 50 L. Ed. 2d 
714 (1977), seems to make it clear that Miranda re- 
lates to interrogation by police or other officials. In 
that case they said: ‘‘Any interview of one suspected 
of a crime by a police officer will have coercive 
aspects to it, simply by virtue of the fact that the 
police officer is part of a law enforcement system 
which may ultimately cause the suspect to be 
charged with a crime. But police officers are not 
required to administer Miranda warnings to every- 
one whom they question. Nor is the requirement of 
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warnings to be imposed simply because the ques- 
tioning takes place in the station house, or because 
the questioned person is one whom the police sus- 
pect.’’ 

The compulsion of official presence is absent in 
the case of interrogation by police informers. In the 
case before us, Clark and Fuller were alone when 
Fuller disclosed to Clark the full details of how air 
was injected into the victim’s blood vessels. Fur- 
thermore, the general nature of what had occurred 
was already known by Clark from having been pres- 
ent during Gerheardt’s earlier attempts to inject air 
into his bloodstream and from having information 
he obtained while present at the time of the acts 
which resulted in Gerheardt’s death, when, although 
feigning sleep, he overheard what was happening al- 
though not actually seeing the events. 

No cases have been cited in which the Miranda 
rule has been applied to information given by in- 
formants. See the annotation: Custodial Interroga- 
tion Within Rule of Miranda v. Arizona, 31 A. L. R. 
3d 565. Interrogation by persons, other than police 
officers or in the presence of police officers or other 
officials, have almost uniformly been held to be non- 
custodial. 31 A. L. R. 3d 666 et seq. 

The fact that Clark was in this case cooperating 
with the prosecutor and the investigating officers 
does not supply any factor of compulsion. As far as © 
Fuller was concerned, the situation was not any dif- 
ferent than if Clark were acting entirely on his own 
initiative and then later supplied the information to 
the prosecution. 

In addition to Miranda and Mathis, the supple- 
mental opinion cites: Beatty v. United States, 377 
F. 2d 181, reversed, 389 U. S. 45, 88 8. Ct. 234; United 
States ex rel. Milani v. Pate, 425 F. 2d 6; State v. 
Peters, 545 S. W. 2d 414 (Mo. App., 1976). These 
cases are not at all in point and introduce into the 
opinion an element of confusion of principle. All 
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three cases involve statements taken after indict- 
ment and relate to the right of counsel under the 
Sixth Amendment and have as their base the holding 
of the United States Supreme Court in Massiah v. 
United States, 377 U. S. 201, 89 S. Ct. 1199, 12 L. Ed. 
2d 246 (1964), that right to counsel attaches at the 
time of indictment or the filing of the complaint or 
information and that statements taken by officers or 
their agents, including informants, after that time, 
without presence and consent of counsel, are inad- 
missible without regard to whether the statements 
are voluntary. The original opinion of this court 
concedes that the right of counsel does not attach ab- 
solutely until judicial proceedings have been insti- 
tuted. Brewer v. Williams, 430 U. S. 387, 97 S. Ct. 
1232, 51 L. Ed. 2d 424 (1977). 

Miranda, on the other hand, has to do with the vol- 
untariness of the statements as tested by the objec- 
tive standard laid down in that case. Before indict- 
ment the right of counsel may be waived. 

Mathis does not require the result reached by the 
court in this case because the alleged coercive effect 
of official presence was absent. 

The rule announced in Mathis, even if one accepts 
it on its own facts, is, if it is to be interpreted by this 
court as embracing information obtained through in- 
formants prior to indictment, an unsound rule for it 
would require that in any investigation of a crime 
occurring in a penal institution Miranda warnings be 
given to every inmate interrogated, whether or not 
he is a suspect. Such a procedure would inevitably, 
in a large number of cases, make it impossible to 
get any information at all, for everyone questioned 
would immediately believe he is a suspect. Investi- 
gation of crimes committed in penitentiaries already 
must be difficult and this court should not place ad- 
ditional unwarranted procedural obstacles in the 
path. That is not in society’s best interest. It is not 
in the best interest of the general welfare of penal 
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inmates for it places extreme obstacles in the way of 
the carrying out of the government’s obligation to do 
what it can to protect inmates from violence inter se. 

The probable effect of the court’s ruling is to pre- 
vent prosecution of Fuller for the murder which he 
has admitted. Even worse, perhaps, is the obstacle 
which the opinion places in the way of appropriate 
and effective investigation of crimes committed in 
our penal institutions. The facts of the present case 
uniquely illustrate the problem. The felonious act 
occurred in the cell occupied by Gerheardt and three 
others. It was immediately apparent to the investi- 
gating authorities after the autopsy that if Ger- 
heardt was murdered the other three occupants of 
the same cell were the prime suspects.. They were 
also, as the only occupants of the cell, the probable 
witnesses. Only Clark gave information and later 
testified for the State. The information came only 
after he was assured of protection from the retribu- 
tion which would be his as a ‘‘snitch.”’ 

I add one further explanatory item which is not 
properly part of this dissent, but an explanation of 
my view of the purport of the court’s original opinion. 
The Attorney General, as indicated by the com- 
ments in his brief in support of the motion for re- 
hearing, appears to have some difficulty in under- 
standing that opinion even though the critical por- 
tion of it is printed in italics. The statement given 
by the defendant to the prosecutor was excluded 
because it was clearly induced by the misrepresen- 
tation made to Fuller to the effect that he could not 
give a mitigating statement to the prosecutor if he 
insisted on having counsel present at the interroga- 
tion. That, of course, simply was not true. The fact 
that the representation was made is not in dispute. 
Presence of counsel would not prevent the accused 
from making a statement. The effect of the. mis- 
statement was to induce Fuller not to exercise his 
right to counsel after he had already stated that he 
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desired to consult counsel. The statement made to 
the prosecutor was therefore not voluntary under the 
doctrine of Miranda. 


IN RE INTERESTS OF CHARLES ANTHONY LOGAN, 
TYRONE LAMONT LOGAN, AND RONELLE LOGAN, 
CHILDREN UNDER EIGHTEEN YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. DONNA LOGAN, 
APPELLANT. 

281 N. W. 2d 753 


Filed July 31, 1979. No. 42177. 


1. Appealand Error: Juvenile Courts. An appeal of a juvenile case 
is heard in this court by trial de novo upon the record; notwith- 
standing, findings of fact by the trial court will be accorded great 
weight because the trial court heard and observed the parties 
and witnesses, and those findings will not be set aside on appeal 
unless they are against the weight of the evidence or there is a 
clear abuse of discretion. 

2. Parent and Child: Minors: Constitutional Law. The integrity of 
the family unit, in this instance the continuing legal and social 
relationship of parent and minor child, is one of the fundamental 
rights guaranteed by the Constitution of the United States. 

3. Parent and Child: Minors: Custody: Constitutional Law. The 
constitutional right of family integrity and the parental rights of 
custody and control create a duty of care and support. 


Appeal from the Separate Juvenile Court of Doug- 
las County: JoOsEPH W. Moy tan, Judge. Affirmed. 


Lawrence J. Corrigan and Lisa C. Lewis, for ap- 
pellant. 


Donald L. Knowles, Douglas County Attorney, and 
Lee C. Brawner, for appellee. 


Heard before BosLauGH, CLINTON, BRODKEY, and 
HastTinGs, JJ., and Bartu, District Judge. 


BarTUu, District Judge. 
Defendant-appellant and natural mother, Donna 
Logan, appeals from the judgment of the Separate 
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Juvenile Court of Douglas County, entered March 7, 
1978, terminating parental rights to her children, 
Charles Logan, born February 18, 1970; Tyrone La- 
mont Logan, born September 5, 1971; and Ronelle 
Logan, born June 18, 1973, and from the order over- 
ruling her motion for a new trial entered May 17, 
1978. The juvenile court found that the minor chil- 
dren were children ‘‘within the meaning of Section 
43-202 (2) R. S. Supp., 1974,’’ and that reasonable 
efforts under court supervision had failed to correct 
conditions leading to such determination. Parental 
rights were terminated pursuant to section 43-209 (6), 
R. R. S. 1943. 

In substance appellant assigns as error that the 
evidence was insufficient to support the juvenile 
court’s findings and order. Appellant also assigns 
as error that the juvenile court considered hearsay 
evidence in making its determination. This issue 
was not presented in written or oral arguments. 
Accordingly, we do not consider the same to be of 
merit. 

Section 43-202 (2), R. R. 8. 19438, defines children 
within its meaning as ‘‘* * * any child under the age 
of eighteen years (a) who is abandoned by his par- 
ent * * * (b) who lacks proper parental care by rea- 
son of the fault or habits of his parent * * * (c) whose 
parent * * * neglects or refuses to provide proper or 
necessary subsistence, education, or other care nec-: 
essary for the health, morals, or well-being of such 
child; * * * or (e) who is in a situation or engages in 
an occupation dangerous to life or limb or injurious 
to the health or morals of such child.’’ 

Section 43-209, R. R. S. 19438, in part provides: 
«* * * The court may terminate all parental rights 
between the parents or the mother of a child born 
out of wedlock and such child when the court finds 
such action to be in the best interests of the child 
and it appears by the evidence that one or more of 
the following conditions exist: * * * (6) Following 
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upon a determination that the child is one as de- 
scribed in subdivision (1) or (2) of section 43-202, 
reasonable efforts, under the direction of the court, 
have failed to correct conditions leading to the deter- 
_ mination.”’ 

The following principles govern our review. An 
appeal of a juvenile case is heard in this court by 
trial de novo upon the record; notwithstanding, find- 
ings of fact by the trial court will be accorded great 
weight because the trial court heard and observed 
the parties and witnesses, and those findings will not 
be set aside on appeal unless they are against the 
weight of the evidence or there is a clear abuse of 
discretion. See, State v. Johnson, 196 Neb. 795, 246 
N. W. 2d 591 (1976); State v. Jenkins, 198 Neb. 311, 
252 N. W. 2d 280 (1977); State v. Tibbs, 197 Neb. 236, 
248 N. W. 2d 330 (1976). 

Does the evidence support the juvenile court’s 
findings? In early January 1974, appellant, then 20 
years of age, left her three children, all born out of 
wedlock by three different fathers, in the care and 
custody of an uncle to one of the children, Michael 
Neal, 16 years of age, while she went to Denver, Col- 
orado, to seek a better place in which to raise her 
children and to find employment. While appellant 
was in Denver, the uncle delivered the children to 
appellant’s mother, and they were subsequently 
picked up on February 11, 1974, and put into the cus- 
tody of the Douglas County social services, because 
- the grandmother could not provide care and support 
for them. The children were then placed in foster 
care. 

An adjudication hearing was scheduled for May 2, 
1974, but was continued at the request of the appel- 
lant to August 7, 1974. 

On August 7, 1974, the parental rights of the natural 
fathers were terminated, and the matter was further 
continued to October 15, 1974, again at the request of 
the appellant, so that she could return to Denver to 
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make suitable arrangements for housing and find 
employment. She returned to Denver and during 
the next 11 months obtained several different jobs, 
attended college, joined the Moslem faith, and suc- 
cessfully completed drug counseling; but her efforts 
to rehabilitate herself were unsuccessful. During 
the same period of time, she was arrested numerous 
times, convicted of two or more felonies, cohabited 
with known criminals, was incarcerated in both 
Denver and Colorado Springs; and on July 10, 1975, 
she received a 5-year suspended sentence for posses- 
sion of narcotic drugs. 

Appellant returned to Omaha on July 14, 1975, for 
further hearing on the termination of parental 
rights. Again, at the request of the appellant, the 
hearing was continued to December 15, 1975, to al- 
low her to return to Denver to find suitable housing 
for herself and her children and to find employment. 

On December 15, 1975, appellant was granted 
temporary custody of the children under reciprocal 
supervision by the Denver department of child wel- 
fare upon favorable reports from her Colorado pro- 
bation officer and drug counselor. She and the chil- 
dren returned to Denver, but efforts as a mother 
were unsuccessful. She voluntarily relinquished | 
custody of the children to the Colorado department 
of social services on February 25, 1976, after which 
they were placed in a Denver foster home. Subse- 
quently, the children were flown back to Omaha; 
and on May 18, 1976, the Separate Juvenile Court 
resumed jurisdiction. A detention hearing was held, 
and the children were placed back in the custody of 
the Douglas County social services and thereafter 
placed in foster homes where they presently reside. 

The appellant returned to Omaha in November 
1976, for further hearing. Thereafter she lived with 
her mother for 2 months and then obtained her own 
apartment. She enrolled in beauty school and at- 
tended classes regularly. 
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Further hearing was held February 28, 1977, at 
which time the court interviewed two of the chil- 
dren. Visitation by the appellant was expanded. 
Appellant remained in Omaha during the summer of 
1977, but she was unsuccessful in getting and keep- 
ing employment. She gave birth to another child, 
born out of wedlock, in late summer of 1977. She 
then left Omaha for Sacramento, California, where 
she was arrested for the possession of heroin. 
Charges were later dropped. 

A final hearing was held on February 27, 1978, at 
which time the appellant was living with an adoptive 
grandmother in Sacramento, California, having no 
steady employment or means of support. At that 
point in time, the children had been in foster homes 
for most of 4 years and were well adjusted to foster 
care. 

The record stands uncontroverted that on January 
31, 1974, the appellant had abandoned her children; 
failed to provide proper parental care; and had 
neglected, or was unable or refused, to provide 
proper and necessary subsistence and other care for 
the well-being of the children for 4 years. The rec- 
ord further establishes that although given numerous 
opportunities to rehabilitate herself as a parent, she 
failed to do so. The appellant was given opportunity 
after opportunity by the juvenile court to demon- 
strate her ability to obtain and hold suitable employ- 
ment and to reorganize her life so that she might 
provide the proper care for her children. Each time 
she failed. 

The integrity of the family unit, in this instance 
the continuing legal and social relationship of parent 
and minor child, is one of the fundamental rights 
guaranteed by the Constitution of the United States. 
See, State v. Metteer, 203 Neb. 515, 279 N. W. 2d 374 
(1979); Stanley v. Illinois, 405 U. S. 645, 92 S. Ct. 1208, 
31 L. Ed. 2d 551 (1972). It is also clear that the in- 
tegrity of the family unit depends upon the protec- 
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tion of its individual members from abuse and ne- 
glect. State v. Metteer, supra. The parental right 
of custody and control creates a duty of care and 
support. De novo review establishes that the appel- 
lant failed in her parental duties to provide a home, 
support, subsistence, education, and other care nec- 
essary for the health and well-being of her children 
for more than 4 years. She offered no evidence that 
there would be any change in her situation and cir- 
cumstances in the future. 

It was in the best interests of the children that par- 
ental rights were terminated. The judgment of the 
juvenile court was correct and is affirmed. 

AFFIRMED. 


COUNTRYSIDE MOBILE HoMEs oF LINCOLN, INC., 
APPELLANT, V. RUBY E. SCHADE, APPELLEE. 
281 N. W. 2d 756 


Filed July 31, 1979. No. 42191. 


1. Appeal and Error. Errors assigned but not discussed will gen- 
erally not be considered by this court on appeal. 

2. Appeal and Error: Evidence: Offer of Proof. Error cannot be 
predicated upon a ruling which excludes evidence where the sub- 
stance of the evidence was neither made known to the judge by an 
offer of proof nor was apparent from the context within which 
questions were asked. 

3. Uniform Commercial Code: Revocation. Under section 2-608, 
U. C. C., the buyer may revoke his acceptance of a lot or com- 
mercial unit whose nonconformity substantially impairs its value 
to him if he has accepted it on the reasonable assumption that its 
nonconformity would be cured and it has not been seasonably cured. 

4. Revocation: Time. Revocation of acceptance must occur within 
a reasonable time after the buyer discovers or should have dis- 
covered the ground for it. 

5. Judgments: Evidence. In a trial to the court, the findings and 
judgment of the trial court on the facts have the same force as a 
jury verdict and will not be set aside if there is sufficient compe- 
tent evidence to support it. 

6. Uniform Commercial Code: Time. If the buyer has before rejec- 
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tion taken physical possession of goods, the buyer is under a duty 
after rejection to hold them with reasonable care at the seller’s 
disposition for a time sufficient to permit the seller to remove 
them. 
Appeal from the District Court for Hall County: 
DONALD H. WEAVER, Judge. Affirmed. 


Sampson, Curry & Hummel, for appellant. 


| O. Wm. VonSeggern of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellee. 


Heard before Krivosnwa, C. J.,. McCown, and WHITE, 
JJ., and Ronin and Hami.Ton, District Judges. 


HamI.Ton, District Judge. 

This is an action tried to the court without a jury. 
Countryside Mobile Homes of Lincoln, Inc., appel- 
lant, filed an action in replevin against Ruby 
Schade, appellee, for the return of a 1977 Liberty 
mobile home purchased by appellee under an install- 
ment sales contract. The appellee filed an answer 
and cross-petition alleging she had rescinded the 
original contract and was entitled to the return of 
her downpayment. The appellant answered and 
amended its petition to ask for a deficiency judg- 
ment, the mobile home having been sold after appel- 
lant regained possession of it at the preliminary 
hearing in replevin. 

The issue tried to the court was whether appellee 
could rescind the contract and, if so, whether such a 
rescission took place. 

The trial court found generally for Ruby Schade in 
that after accepting physical possession of the mo- 
bile home she discovered defects in it and appellant 
did not remedy the defects within a reasonable time. 
She was awarded a judgment in the amount of her 
downpayment. 

On July 8, 1977, at Lincoln, Nebraska, the appellee 
purchased the mobile home for the sum of $14,364.76, 
with a downpayment of $5,599.76. This left a bal- 
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ance of $8,765 to be financed under the installment 
sales contract. 

The mobile home was transported on July 11, 1977, 
to a trailer court in the Grand Island area and 
placed on a lot selected by appellee. The lot was 
muddy because of recent rain at the time the appel- 
lant’s employees installed the trailer. A neighbor, 
Judy Small, testified that she observed the installa- 
tion and the trailer became stuck about 3 feet from 
where it was to be placed. She stated: ‘‘[T]hey 
kept bringing it forward and rocking it really hard, 
you know, so it really shook it, and this went on for 
about a couple of hours.”’ 

Testimony of Michael Small, Judy’s husband, indi- 
cated he was asleep when the men arrived but the 
noise from the installation caused him to awaken. 
He observed the employees hook a tractor with a 
chain to the trailer and attempt to pull the trailer, 
but the tractor became buried to its axles. At this 
point, they turned the tractor around, lifted the 
trailer with the tractor bucket, and blocked the 
trailer where it was sitting. 

The appellant’s employee, Gary Lange, acknowl- 
edged that when he installed the trailer it became 
stuck about 4 feet from the intended position and 
that it was necessary to rock the trailer, but denied 
the trailer was rocked excessively or that they used 
a tractor during the installation process. After at- 
tempting to rock the trailer free from the mud, he 
just installed the trailer 4 feet short of the intended 
position. 

Ruby Schade testified that she moved into the 
trailer a few days after its installation, immediately 
noticed defects, and stopped unpacking. She noticed 
that panels were buckled, wind came through doors 
and windows, doors were jammed and one door 
could not be locked, windows would not open, and 
bath water from the tub ran onto the floor. She fur- 
ther testified that when it rained, water came in the 
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trailer and would run out from underneath the stove. 

Appellee was unable to fix an exact date but indi- 
cated she complained to appellant about the defects 
within the first or second week of her possession. 
She was promised repairs but the man never showed 
up. She then notified appellant that there was so 
much wrong they ought to bring up a new trailer. 
Subsequently, repairmen did arrive on August 22, 
1977, and appellee refused to allow any work to be 
done. 

The appellant’s salesman testified that he visited 
the mobile home the latter part of July and compiled 
a list of items to be repaired. This list was even 
more extensive than that testified to by the appellee. 
The witness said that the defect list was unusually 
long for a mobile home setup, but all of the items 
were repairable. 

The appellant’s assignments of error as summa- 
rized are: (1) The decision of the court is contrary 
to the evidence and the law; (2) the court erred in 
sustaining appellee’s objection to cross-examination 
regarding an agreement of November 30, 1977; and 
(3) the court erred in sustaining appellee’s objection 
to testimony relating to statements made by appel- 
lee’s attorney. 

The assignments of error will be discussed in re- 
verse order. During direct examination of appel- 
lant’s general manager, Wayne Matthes, the witness 
attempted to testify concerning statements made by 
appellee’s counsel during a telephone conversation. 
Objection to this evidence was sustained by the trial 
court, and appellant made no offer of proof. The as- 
signment of error is not argued nor discussed in ap- 
pellant’s brief. Errors assigned but not discussed 
will generally not be considered by this court on ap- 
peal. Rule 8a 2 (3), Revised Rules of the Supreme 
Court, 1977; Cofer v. Perkins, 199 Neb. 327, 258 N. W. 
2d 807. In addition, error cannot be predicated upon 
a ruling which excludes evidence where the 
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substance of the evidence was neither made known 
to the judge by an offer of proof nor was apparent 
from the context within which questions were asked. 
§ 27-103 (1) (b), R. R. S. 1943. 

During the course of cross-examination of Ruby 
Schade, the appellant questioned her concerning an 
alleged agreement entered into on November 30th 
between the witness and appellant’s general man- 
ager. The discussion concerning the alleged agree- 
ment was had at the courthouse subsequent to the 
preliminary hearing in replevin. The record dis- 
closes the following: ‘‘Q. (By Mr. Curry) Do you re- 
call a conversation between Mr. Matthes and your- 
‘self and myself in the courtroom? A. Outside of 
anything that the judge said, and I was sent out in 
the hallway, and I don’t know what anybody said in- 
side. Q. No, I mean after the hearing was over 
with, didn’t we talk at length — A. No. Q. About the 
problems with the — A. I was sent out in the hall, 
and the rest of you stayed inside. 1 never got to 
hear anything. Your lawyer and you and the wit- 
nesses all stayed inside, and Mr. Kelly and me sat 
out in the hallway. Q. Isn’t — A. I didn’t hear noth- 
ing that was said. Q. Do you recall an agreement 
that you entered into whereby you were going to 
make some payments to your attorney and he — A. 
There was no agreement, no. He told me that I 
would have to put up a bond.”’ 

The appellee objected to the above line of ques- 
tioning on the basis of relevancy and the objection 
was sustained. The appellant’s offer of proof in- 
dicated that if the line of questioning was allowed to 
proceed, the witness would testify such an agree- 
ment was entered into between the parties which 
would indicate there had been no rescission or no 
revocation of the installment sales contract. 

It is impossible to determine the relevancy of the 
alleged agreement without the offer of proof show- 
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ing its relevancy, and, in the absence of such a show- 
ing, no error can be predicated upon the rejection of 
evidence. Blondel v. Bolander, 80 Neb. 531, 114 N. 
W. 574. 

It would further be difficult to say that any rejec- 
tion of evidence concerning an alleged agreement 
was prejudicial where the witness has already de- 
nied the existence of a conversation or an agreement. 

The last assignment of error, that the findings of 
the court are contrary to the facts and the law, re- 
quires a discussion of the facts as applied to the law 
controlling the issues raised. 

Section 2-608, U. C. C., provides, in part, ‘‘(1) The 
buyer may revoke his acceptance of a lot or com- 
mercial unit whose nonconformity substantially im- 
pairs its value to him if he has accepted it (a) on the 
reasonable assumption that its nonconformity would 
be cured and it has not been seasonably cured; or * * 
* (2) Revocation of acceptance must occur within a 
reasonable time after the buyer discovers or should 
have discovered the ground for it * * *.”’ 

The testimony of the appellee indicates that im- 
mediately upon moving into the mobile home, appel- 
lee noticed some defects sufficient in magnitude to 
cause her to stop unpacking. She further testified 
that other defects were undiscoverable until it 
rained and leaks developed. Appellee notified ap- 
pellant within the first or second week of the defects, 
and was told that repairmen would fix the defects 
but they did not show up as promised. Sometime 
around the middle of August, appellee notified ap- 
pellant that she wanted a new unit. 

Appellee’s evidence by Dave Ragland, a mobile 
home repairman, was to the effect that there were 
numerous things which had to be repaired and that 
the time element and cost of repair would make 
them beyond trying to repair. 

Appellant’s evidence for the most part supported 
the appellee’s evidence with regard to the defects, 
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but appellant asserts that all defects were repairable. 

The appellant’s general manager testified that re- 
peated telephone calls from appellee indicated she 
was extremely upset with the house, and he had 
made arrangements to have persons go out and re- 
assure her that whatever was wrong with the house 
could be and would be repaired. This was done on 
the 16th of August and arrangements were made to 
send a serviceman to the mobile home on the 22nd of 
August. The general manager and his employee, 
Galen Staley, testified that the defects were normal 
items found in a mobile home after pulling a trailer 
the distance involved. 

Appellant’s evidence further showed that after re- 
gaining possession of the mobile home it was sold at 
public auction for the sum of $7,000. 

In a trial to the court, the findings and judgment of 
the trial court on the facts have the same force asa 
jury verdict and will not be set aside if there is suf- 
ficient competent evidence to support it. Burhoop v. 
Pegram, 194 Neb. 606, 234 N. W. 2d 828. 

There is sufficient evidence in the record to sup- 
port the finding of the trial court that after accept- 
ance the appellee found defects that substantially 
impaired the value of the mobile home. Although 
neither conclusive nor the only evidence supporting 
diminution of value is the fact that the mobile home 
at public sale on January 16th brought $7,000. This 
was less than one-half its value when sold to the ap- 
pellee. 

There is sufficient evidence in the record that the 
appellee reasonably assumed the defects or the non- 
conformity of the mobile home would be cured and, 
upon not being seasonably cured, revoked her accept- 
ance of the mobile home and demanded replacement. 

Appellee was promised repairs and she testified 
that appointments were made for repairmen to ar- 
rive and start work, but they never arrived.- Appel- 
lant claimed that repairmen were delayed because 
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of an automobile accident and unavailability of parts, 
even though the factory was located in Kansas. In 
any event, the trial court, sitting without a jury, 
chose to believe from the evidence that the delay 
was unreasonable under all of the circumstances. 

Appellant asserts that since the appellee remained 
and lived in the mobile home until possession was 
obtained under the replevin action she exercised 
ownership of the unit and waived her right to re- 
voke. This position overlooks the duty placed upon 
the buyer by section 2-608 (3), U. C. C., which states: 
‘“‘A buyer who so revokes has the same rights and 
duties with regard to the goods involved as if he had 
rejected them.’’ Section 2-602, U. C. C., provides for 
the manner and effect of rejection and subsection 
(2) (b) states: ‘‘[I]f the buyer has before rejection 
taken physical possession of goods * * * [buyer] is 
under a duty after rejection to hold them with rea- 
sonable care at the seller’s disposition for a time suf- 
ficient to permit the seller to remove them; * * *.”’ 
It was the duty of the appellee to hold the goods fora 
reasonable length of time for the appellant to 
remove the same. 

The appellant asserts that an agreement was en- 
tered into on November 30th following the replevin 
hearing wherein the appellee agreed to make pay- 
ments to her attorney to be held until appellant 
could repair the mobile home. This was testified to 
by appellant’s general manager. It is appellant’s 
position that this agreement is inconsistent with a 
theory of revocation of the contract and inconsistent 
with the findings of the trial court. 

The appellee denied there was any such agree- 
ment entered into between the parties. It is true, 
had such an agreement been entered into, the effect 
of that agreement could have favorable results for 
the appellant, but this result need not be decided 
since the appellant cannot be heard to complain 
where on conflicting evidence the trial court, sitting 
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without a jury, chose to believe to the contrary on 
appellant’s theory. 
The evidence supports the findings and judgment 
of the trial court and they are affirmed. 
AFFIRMED. 


Patricia ANN BOROFF, APPELLEE AND CROSS-APPELLANT, 
v. EUGENE ALLAN BOROFF, APPELLANT AND 
CROSS-APPELLEE. 

281 N. W. 2d 760 


Filed July 31, 1979. No. 42194. 


1. Courts: Judgments. The proper method of determining whether 
a trial court abused its discretion must be based on facts in 
the record and not from extrinsic criteria. 

2. Divorce: Judgments: Child Support. The decision of the trial 
court in awarding child support will not be disturbed on appeal 
unless there appears a clear basis, in the record, for finding that 
the trial court abused its discretion. 


Appeal from the District Court for Washington 
County: WALTER G. HUBER, Judge. Affirmed. 


William G. Line of Kerrigan, Line, Martin & Han- 
son, for appellant. 


Thomas R. Wolff, for appellee. 


Heard before Krivosna, C. J... McCown, and WHITE, 
JJ., and Ronin and Hami.tTon, District Judges. 


HamILton, District Judge. 

This is an appeal from the modification of a 
decree of dissolution alleging the amount of child 
support fixed by the trial court was excessive. 

The petitioner cross-appeals from a refusal of the 
trial court to award attorney’s fees for petitioner’s 
efforts in the trial court. 

In previous proceedings the father had received 
custody of the two children of the marriage; subse- 
quently, the daughter Vicki expressed a desire to 
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live with her mother and an application to change 
custody was prepared and filed. The matter was set 
for hearing and on the morning of the hearing the 
parties stipulated to a change of custody and the 
matter proceeded on the question of the amount of 
child support. 

The hearing commenced at 10:10 a.m., and con- 
cluded at 11:43 a.m., with the parties as the only wit- 
nesses, at which time the trial court entered an or- 
der changing custody of Vicki Boroff from respond- 
ent to petitioner and ordered the respondent to pay 
petitioner the sum of $300 per month as child sup- 
port, but denied an award of attorney’s fees for peti- 
tioner. 

The petitioner works at a cafe. Her net earnings 
are $300 per month and she receives an additional 
$150 per month under the terms of her property set- 
tlement, which will continue through 1982. 

The respondent has remarried, has the former 
family house, and has purchased a new house in Val- 
ley, Nebraska. Both houses are subject to mort- 
gages, which requires respondent to pay much 
higher house payments than normal, until such time 
as one of the houses is sold. Respondent is post- 
master at Valley, Nebraska, and his present wife is 
a public accountant. His son Robert attends high 
school. At the time of the hearing respondent’s 
gross salary was $18,687 per year, with a net take- 
home pay of $1,039 per month. 

Both parties testified to having expenses that ex- 
ceeded their net incomes. 

While in a divorce action the case is to be tried de 
novo, this court will give weight to the fact that the 
trial court observed the witnesses and their manner 
of testifying and accepted one version of facts rather 
than the opposite. Patton v. Patton, 203 Neb. 638, 
279 N. W. 2d 627 (1979). Obviously a trial court 
weighs the credibility of the witnesses and the evi- 
dence and determines what evidence should be given 
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the greater weight in arriving at a factual determina- 
tion on the merits. The testimony need not be ac- 
cepted in its entirety and the trier of fact must use a 
commonsense approach and apply that common 
knowledge which is understood in the community. 

There is no mathematical formula for computing 
child support awards and each case must stand on 
its own facts. In determining the amount of child 
support to be awarded, the status, character, and 
situation of the parties, and all attendant circum- 
stances, including the financial position of the hus- 
band and wife, must be considered. Scarpino v. 
Scarpino, 201 Neb. 564, 270 N. W. 2d 913 (1978). A re- 
sort to other cases, although similar factually, can- 
not be determinative of the child support issue, since 
each case requires subjective reasoning and analy- 
sis based on the evidence and witnesses before the 
court. 

Respondent seeks to compare the award with 
prior cases before this court where lesser amounts 
have been approved. Without lengthy detailing of 
the evidence in each case, it is sufficient to say that 
all cases are distinguishable and of limited value in 
measuring the propriety of an award. In determin- 
ing the amount of child support to be awarded, the 
status, character, and situation of the parties and at- 
tendant circumstances must be considered. Brus v. 
Brus, 203 Neb. 161, 277 N. W. 2d 683 (1979). The 
proper method of determining whether a trial court 
abused its discretion must be based on facts in the 
record and not from extrinsic criteria. 

The decision of the trial court in awarding child 
support will not be disturbed on appeal unless there 
appears a clear basis, in the record, for finding that 
the trial court abused its discretion. Scarpino v. 
Scarpino, supra. 

The decision of the trial court is entitled to great 
weight when the review is de novo in this court. Hard- 
ing v. Harding, 174 Neb. 371, 117 N. W. 2d 800 (1962). 
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Petitioner on her cross-appeal implies that statu- 
torily allowed attorney’s fees under section 42-351, 
R. R. 8. 1943, are mandatory and the failure to grant 
a fee is automatically an abuse of discretion. The 
statutory allowance is discretionary with the trial 
court and is based upon factors as set out in Camp- 
bell v. Campbell, 202 Neb. 575, 276 N. W. 2d 220 
(1979). 

“The award of attorney’s fees involves considera- 
tion of such factors as the nature of the case, the 
amount involved in the controversy, the services 
actually performed, the results obtained, the length 
of time required for preparation of the case, the skill 
devoted to preparation and presentation of the case, 
the novelty and difficulty of the questions raised, 
and the customary charges of the bar for similar 
services.’’ Weber v. Weber, 200 Neb. 659, 265 N. W. 
2d 436 (1978). 

The trial court did not abuse its discretion in the 
award of child support or the disallowance of attor- 
ney’s fees. The judgment of the District Court is af- 
firmed. The petitioner is awarded a fee of $500 for 
services of her attorney in this court. 

AFFIRMED. 


PPG INDUSTRIES CANADA LTD., APPELLANT, V. GLENN 
W. KREUSCHER, DIRECTOR OF AGRICULTURE, STATE OF 
NEBRASKA, AND PAUL L. DouGuas, ATTORNEY GENERAL 
OF THE STATE OF NEBRASKA, APPELLEES. 
281 N. W. 2d 762 


Filed July 31, 1979. No. 42257. 


1. Criminal Law: Statutes. Criminal prosecution cannot be grounded 
on nebulous definitions of crime. All crimes are statutory in this 
state. The validity of a statute purporting to define a crime can- 
not be based on an indefinite, uncertain, and obscure basis of valid- 
ity. 
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2. Legislature: Statutes. Where the language used in a statute is 
ambiguous, recourse should be had to the legislative purposes. 

3. Legislature: Statutes: Intent. The reasons for the enactment of 
a statute and the purposes and objects of an act may be guides in 
an all to ens effect to the main intent of lawmakers. 

4. . The court, in considering the meaning 
of its elute should: if possible, discover the legislative intent 
from the MEN Aee of the act and give it effect. 

5. : . Where, because a statute is ambiguous, 
it is necessary ‘e construe it, the principal objective is to determine 
the ieeieiadve intention. 

6. : . Aprimary rule of construction is that the 
intention of the Legislature is to be found in the ordinary meaning 
of the words of a statute in the connection in which they are used 
and in light of the mischief to be remedied. 

7, : . When the intent of the Legislature is 
clear, it is the aay of the courts to construe it in accordance with 
such intent. A sensible construction will be placed upon it to 
effectuate the object of the legislation rather than a literal mean- 
ing that would have the effect of defeating the legislative intent. 

8. Statutes: Intent. A word or phrase repeated in a statute will 
bear the same meaning throughout the statute, unless a different 
intention appears. 


Appeal from the District Court for Lancaster 
County: WitLiamM D. BLuE, Judge. Reversed and 
remanded with directions. 


Crosby, Guenzel, Davis, Kessner & Kuester, Donn 
BE. Davis, for appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellees. 


Heard before KRivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


Krivosna, C. J. 

This is an appeal from a decision of the District 
Court for Lancaster County, Nebraska, determining 
that plaintiff herein was subject to the provisions of 
the Nebraska Commercial Fertilizer and Soil Condi- 
tioner Act, sections 81-2,162.01 et seq., R. R. S. 1943, 
as amended (the Act). For the reasons set out 
herein we find that the plaintiff is not subject to the 
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provisions of the Nebraska Commercial Fertilizer 
and Soil Conditioner Act, and reverse and remand 
the trial court’s decree. 

Plaintiff (PPG) is a Canadian corporation involved 
in the mining and processing of potash through a 
division known as Kalium Chemicals. Kalium 
mines its potash at a site near Regina, Saskatchewan, 
Canada. It has no mines in the United States and all 
Kalium potash is shipped by Kalium to its customers 
in interstate commerce. Customers of PPG include 
‘national accounts which are major corporations,”’ 
‘independent accounts which are smaller companies, 
some of which only have 1 plant, or maybe 2 or 3 
plants,’’ and ‘‘industrial accounts which use potash 
for things other than agricultural purposes.’’ PPG 
attempts to sell its chemical only to fertilizer manu- 
facturers who in turn combine PPG’s potash with 
one or more of the plant food elements, such as 
phosphate or nitrogen. PPG sells no potash to the 
ultimate consumer in Nebraska and has no facilities 
or outlets for distribution within the state. 

PPG sells its potash products to several companies 
located outside Nebraska which direct PPG to ship 
the products to companies, including fertilizer man- 
ufacturers located within Nebraska. These cus- 
tomers include Land-O-Lakes, Inc., of Fort Dodge, 
Iowa, and Farmland Industries of Kansas City, Mis- 
souri. Those companies are, under the Department 
of Agriculture’s present interpretation of the Act, re- 
quired to register with the State of Nebraska the pot- 
ash they have purchased from PPG and from other 
suppliers, and they have in fact done so. 

While there was some evidence that potash is oc- 
casionally applied to the ground without being 
mixed or blended, the evidence clearly established 
that PPG’s customers who purchased potash were 
not the ultimate consumer and did not sell the 
product in the form in which they had received it 
from PPG, but rather in 99 percent of the cases cus- 
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tom blended the product or in some other manner 
mixed the potash with other chemicals. 

PPG assigns several errors, including: (1) That 
the District Court erred in failing to hold that the 
specific provisions of the Act, and the actual regula- 
tory scheme contemplated by the Act, evidenced the 
Legislature’s intent that companies, such as PPG, 
selling a product that may be used by other manu- 
facturers to produce fertilizer, but which had no in- 
state facilities, were not to be directly regulated un- 
der the Act; and (2) that the District Court erred in 
holding that PPG ‘distributes commercial fertilizer’ 
within the meaning of the Act in Nebraska. Several 
other assignments of error are raised, but in view of 
our decision in this case they need not be considered. 

As noted by the trial court in its memorandum 
opinion, the Act is not a model of legislative drafts- 
manship and leaves much to be desired. An under- 
standing of the problem, however, requires that we 
take the time to go through the Act as best we can. 
Section 81-2,162.02, R. S. Supp., 1978, defines the 
terms of the Act. Included in the definition is one 
for ‘‘commercial fertilizer,’’ which is defined by the 
Act to mean: ‘‘* * * any formula or product distrib- 
uted, except unmanipulated animal and vegetable 
manures, which contains one or more plant nutrients 
recognized by the Association of American Plant 
Food Control Officials in its official publication, 
which nutrients are used for their plant nutrient con- 
tent and are intended to promote plant growth.’’ 
§ 81-2,162.02 (3), R. S. Supp., 1978. It is important 
here to note that the definition refers to ‘‘product 
distributed.’’ The definition section further defines 
‘“‘distribute’’ to mean: ‘‘[T]o offer for sale, sell, 
barter, or otherwise supply commercial fertilizers 
or soil conditioners.’’ § 81-2,162.02 (6), R. S. Supp., 
1978. ‘‘Product’’ under the Act is defined to mean: 
‘“‘[Bjoth commercial fertilizers and soil condition- 
ers.’’ § 81-2,162.02 (11), R. S. Supp., 1978. The statu- 
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tory definition of the word ‘“‘product,’’ while ulti- 
mately important to the determination of this mat- 
ter, is of little help in that it appears to simply refer 
back to commercial fertilizers and soil conditioners 
which likewise contain within their definition refer- 
ence to the word ‘‘product.’’ We therefore have a 
situation in which a statutory term is defined by an- 
other definition. 

One further definition of particular significance in 
the analysis of this Act is the definition of ‘‘custom 
blended product,’’ which is defined under the Act to 
mean ‘‘any individually compounded commercial 
fertilizer or soil conditioner mixed, blended, offered 
for sale or sold in Nebraska to a person’s specifica- 
tions, when such person is the ultimate consumer; 
Provided, that the ingredients used in such product 
which are subject to the registration requirements of 
section 81-2,162.03 shall have been so registered.’’ 
(Emphasis supplied.) § 81-2,162.02 (5), R. S. Supp., 
1978. 

The substance of the Act deals with two specific 
matters: (1) A requirement that the ‘‘product’’ be 
registered; and (2) that the manufacturer’s or dis- 
tributor’s ‘‘facility’’ be registered. 

The Act then provides that: ‘‘Each commercial 
fertilizer and soil conditioner shall be registered be- 
fore being distributed in this state * * *.”’ § 81- 
2,162.03, R. R. 8. 1948. The Act does not, however, 
indicate who is supposed to be responsible for regis- 
tering the fertilizer before distributing it in the state. 

Section 81-2,162.06, R. S. Supp., 1978, establishes a 
procedure for the payment of an inspection fee on all 
registered fertilizer distributed in this state. Sub- 
section (3) of section 81-2,162.06, R. S. Supp., 1978, 
provides: ‘‘Every person who distributes commer- 
cial fertilizer or soil conditioners to the consumer in 
this state shall file, not later than the last day of Jan- 
uary and July of each year, a semiannual tonnage 
report on forms provided by the department setting 
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forth the number of net tons of commercial fertilizer 
and soil conditioners distributed in this state during 
the preceding six months’ period, which report shall 
cover the periods from July 1 to December 31 and 
January 1 to June 30 * * * and upon filing such report 
shall pay the inspection fee at the rate stated in sub- 
section (1) of this section.’’ (Emphasis supplied.) 
Subsection (4) of the same section, however, pro- 
vides: ‘‘When more than one person distributes a 
commercial fertilizer or soil conditioner in this 
state, the person who registers the product shall be 
responsible for the requirements of subsection (3) of 
this section.’’ (Emphasis supplied.) However, as 
noted earlier, the Act does not indicate who it is that 
is responsible for registering the product. 

In this case, the Department of Agriculture insists 
that PPG must register the raw product and refuses 
to permit the in-state manufacturer or distributor 
from registering even if he is willing to do so. PPG 
is left in the difficult position of either complying 
with the wishes of the Department of Agriculture or 
facing criminal prosecution. The failure to comply 
with the provisions of the Act, including the registra- 
tion of the product and the facility, constitutes a 
criminal offense punishable as a Class II misde- 
meanor. § 81-2,162.17, R. S. Supp., 1978. The signifi- 
cance of that section is readily apparent. If we read 
the Act as suggested by the State, we have a crim- 
inal statute based upon a host of ambiguities which 
in turn might compel us to void the entire Act. 
Criminal prosecution cannot be grounded on nebu- 
lous definitions of crime. All crimes are statutory 
in this state. The validity of a statute purporting to 
define a crime cannot be based on an indefinite, un- 
certain, and obscure basis of validity. See Lincoln 
Dairy Co. v. Finigan, 170 Neb. 777, 104 N. W. 2d 227. 
Likewise, a criminal prosecution cannot be grounded 
on a nebulous definition of who the offender is. We 
fail to see how or in what manner the Department of 
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Agriculture can enforce the Act without acting un- 
reasonably, arbitrarily, or capriciously. By interpret- 
ing the Act in a reasonable manner, however, we 
may be able to uphold its constitutionality, and 
where given that choice we should do whatever is 
reasonable to give the Act a constitutional interpre- 
tation. See, Bodenstedt v. Rickers, 189 Neb. 407, 203 
N. W. 2d 110; Prendergast v. Nelson, 199 Neb. 97, 256 
N. W. 2d 657. 

Through the provisions of section 81-2,162.03 (2), 
R. R. 8. 1948, custom blended products are said to be 
exempt from the requirements of registration, al- 
though by definition in section 81-2,162.02 (5), R. S. 
Supp., 1978, custom blended products are by defini- 
tion made from ingredients which must be registered. 
Furthermore, section 81-2,162.03 (2), R. R. S. 1943, 
provides that although the custom blended product 
is,exempt from registration (except as required by 
definition), the ingredients are ‘‘subject to the in- 
spection fee requirements of section 81-2,162.06, 
except those ingredients brought to the manufac- 
turer by the ultimate consumer for custom blend- 


ing.”’ 
Further, section 81-2,162.23, R. S. Supp., 1978, in 
part, provides: ‘‘No person shall manufacture or 


distribute commercial fertilizers or soil conditioners 
in this state unless such person holds a valid regis- 
tration for each manufacturing and distribution fa- 
cility in this state. Any out-of-state manufacturer or 
distributor who has no distribution facility within 
this state shall obtain a registration for his principal 
outlet used for distributing products in this state.’’ 
(Emphasis supplied.) To suggest that the provi- 
sions of the Act are a myriad of confusion is to give 
the Act the benefit of the doubt. Nevertheless, we 
must attempt, if possible, to bring some order out of 
this chaos. In order to do that, it appears that a de- 
termination with regard to three specific words used 
in the Act must be reached. Does the word ‘‘man- 
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ufacturer’’ encompass the nonresident supplier of 
raw material, or is it intended to describe the indi- 
vidual who produces for sale the final fertilizer 
product? Likewise, does the word ‘‘product’’ in- 
clude in its definition ingredients supplied by a min- 
ing company to a local manufacturer, or is the word 
‘‘product’’ intended to refer to the final product pur- 
chased by the ultimate consumer and placed upon 
the land? And, finally, does the term ‘‘distribute’’ 
include one who supplies raw materials to a local 
manufacturer? In attempting to determine those 
meanings we are fortunately aided by certain long- 
established and well-recognized rules of statutory 
construction. 

Where the language used in a statute is ambigu- 
ous, recourse should be had to the legislative pur- 
poses. Wang v. Board of Education, 199 Neb. 564, 
260 N. W. 2d 475. The reasons for the enactment of a 
statute and the purposes and objects of an act may 
be guides in an attempt to give effect to the main in- 
tent of lawmakers. State v. Jennings, 195 Neb. 434, 
238 N. W. 2d 477. To ascertain the intent of the Leg- 
islature, we examine the legislative history of the 
act in question. Norden Laboratories, Inc. v. 
County Board of Equalization, 189 Neb. 437, 203 N. 
W. 2d 152. The court, in considering the meaning of 
its statute, should, if possible, discover the legisla- 
tive intent from the language of the act and give it 
effect. Pelzer v. City of Bellevue, 198 Neb. 19, 251 N. 
W. 2d 662. Where, because a statute is ambiguous, 
it is necessary to construe it, the principal objective 
is to determine the legislative intention. Matzke v. 
City of Seward, 193 Neb. 211, 226 N. W. 2d 340. The 
legislative intention is to be determined from the 
general consideration of the whole act with refer- 
ence to the subject matter to which it applies and the 
particular topic under which the language in ques- 
tion is found, and the intent deduced from the whole 
will prevail over that of a particular part considered 
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separately. Equal Opportunity Commission v. 
Weyerhaeuser Co., 198 Neb. 104, 251 N. W. 2d 730. 
All the rules should be considered when it is neces- 
sary to construe a statute, and no particular rule 
should be followed to the exclusion of all others. 
Equal Opportunity Commission v. Weyerhaeuser, 
supra. To ascertain such intent, a court will not ex- 
amine an operative provision without likewise ex- 
amining the statute as a whole in the light of objects 
and purposes of the act. King v. School Dist. of 
Omaha, 197 Neb. 303, 248 N. W. 2d 752. A primary 
rule of construction is that the intention of the Legis- 
lature is to be found in the ordinary meaning of the 
words of a statute in the connection in which they 
are used and in light of the mischief to be remedied. 
Tom & Jerry, Inc. v. Nebraska Liquor Control Com- 
mission, 183 Neb. 410, 160 N. W. 2d 232. When the 
intent of the Legislature is clear, it is the duty of the 
courts to construe it in accordance with such intent. 
A sensible construction will be placed upon it to ef- 
fectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeat- 
ing the legislative intent. Keller v. State, 184 Neb. 
853, 172 N. W. 2d 782. A word or phrase repeated in 
a statute will bear the same meaning throughout the 
statute, unless a different intention appears. Ander- 
son v. Carlson, 171 Neb. 741, 107 N. W. 2d 535. With 
those statutory aids now in hand, we proceed to at- 
tempt to work our way through the statutory maze. 
The evidence in this case is virtually without con- 
troversy to the effect that PPG maintains no manu- 
facturing facilities in this state. The potash is re- 
moved from the ground and placed in train cars. 
No processing is done to or with the potash. It is 
without controversy that PPG has no distribution fa- 
cility in the State of Nebraska, and delivers all of its 
potash to various manufacturers within Nebraska in 
bulk on railroad cars, although occasionally some 
may be delivered by truck. PPG likewise has no 


VoL. 204] JANUARY TERM, 1979 229 


PPG Industries Canada Ltd. v. Kreuscher 


principal outlet used for distributing products in this 
state. The records in this case indicate that plaintiff 
sold potash to various fertilizing manufacturers or 
distributors, both within and without the State of Ne- 
braska, ‘and could not in any manner ascertain who 
was the principal outlet in order to comply with sec- 
tion 81-2,162.23, R. S. Supp., 1978. Moreover, the evi- 
dence is clear, beyond question, that none of the cus- 
tomers of the plaintiff constituted an outlet, princi- 
pal or otherwise, for distributing products of the 
plaintiff in this state. Customers who purchased 
potash from any outlet in the state were totally un- 
aware of whether the potash came from the plain- 
tiff’s mine or from other potash miners, and as a 
matter of fact the evidence indicates that manufac- 
turers and distributors in the state do in fact pur- 
chase from more than one mining company, may 
commingle the raw potash upon arrival in Nebraska, 
and certainly destroy the identity of the product. It 
is difficult to imagine whether any consumer in Ne- 
braska is aware that he purchased potash from the 
plaintiff's mine when purchasing from Farmland 
Industries or any other co-op. 

An examination of the history which resulted in 
the adoption of the Act and its amendments, makes 
it clear that the Legislature was attempting to adopt 
a consumer protection act. The purpose of the Act 
was to protect ultimate consumers from purchasing 
fertilizer which was represented to contain certain 
chemicals but which in fact did not. The Act was 
intended to make sure that consumers were not de- 
frauded by unscrupulous manufacturers of finished 
fertilizer product, and was not intended to reach out 
and affect each and every producer of raw material. 

The State in its brief argues that regardless of 
whether the product of the plaintiff herein is consid- 
ered as a ‘‘consumer product”’ or only as an ‘‘ingre- 
dient,’’ it is intended to be covered by the Act. That 
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conclusion is difficult to reach when one attempts to 
review the Act. 

One may ask what is the purpose of requiring that 
a place of manufacture or distribution within the 
state be registered, or, if no place of manufacture 
or distribution be maintained within the state, that a 
principal outlet used for distributing the product be 
registered. The purpose obviously is to provide the 
state with information as to where they may go to 
inspect and test the product if they are uncertain 
whether it is in fact what it is represented to be. 
How could that possibly be accomplished if the 
product is commingled with all other products of other 
potash producers prior to being blended? What pos- 
sible benefit could be served the state by permitting 
them to know that Farmland Industries, as an 
example, has a pile of potash which it uses to manu- 
facture finished product. The inspector could not in 
any manner accomplish the intent of the Act. 

Furthermore, the evidence makes it clear that the 
mining company does not warrant the quality of the 
potash in advance, and could not so register it. 
Each load of potash as it is sold is tested just prior 
to shipment so that the purchaser can be billed for 
the proper content, and so that the local manufac- 
turer will know the exact amount of potash to blend 
with nitrogen and phosphates to obtain the proper 
blend of the three ingredients for its customers. 
Under that basis, each carload of potash would have 
to be separately registered with the Department of 
Agriculture, even though the plaintiff in this case 
made no representations or warranties, expressed 
or implied, to the ultimate consumer as to the qual- 
ity of the product. 

It seems that the intent of the Legislature was 
clear that it was ‘‘finished product’’ which they were 
seeking to regulate and not raw material ingredi- 
ents. 

Likewise, the reference to ‘‘manufacturer’’ appears 
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from an overall examination of the Act to mean that 
individual who combines raw product into a finished 
fertilizer. Section 81-2,162.08, R. R. S. 1948, after re- 
quiring that each commercial fertilizer and soil con- 
ditioner be registered before distribution, sets out 
the information which must be provided on the ap- 
plication, including information such as (a) the 
name and principal address of the person guarantee- 
ing the product; (b) the name and principal address 
of the person manufacturing the product; and (c) 
the name and principal address of the person whose 
name appears on the label. 

Subsection (2) of that section then provides that 
custom blended products are exempt from the re- 
quirements of registration, provided ‘‘such products 
shall bear a tag or invoice stating the name and 
principal address of the manufacturer, name and 
address of the purchaser * * *.’’ If the word ‘‘manu- 
facturer’’ in this case is intended to mean the plain- 
tiff, then the ‘‘purchaser’’ must be the distributor or 
local manufacturer. What possible benefit could 
there be to the consumer to have that information? 
Obviously, the purpose of the information is to per- 
mit an inspector in the field to ascertain whether or 
not this product, that was custom blended, was 
made for the particular individual having possession 
of the exempted product and the name of the party 
blending the product so that if a violation was found, 
the state would know where to turn. What purpose 
could be served by totally exempting the custom 
blender and holding only the miner responsible? 
Likewise, in ordinary parlance, a ‘‘manufacturer’’ is 
someone other than the supplier of raw material. 
To ‘‘manufacture’”’ is generally defined as making 
something from raw materials; the processing of a 
finished product from raw materials. See, Webster’s 
Third New International Dictionary, p. 1378 (1968) ; 
United States v. Longhorn Portland Cement Com- 
pany, 328 F. 2d 491 (5th Cir., 1964); Comptroller of 
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the Treasury v. American Can Co., 208 Md. 203, 117 
A. 2d 559; Duke Power Co. v. Clayton, Comr. of Rev- 
enue, 274 N. C. 505, 164 S. E. 2d 289; Wauwatosa v. 
Strudell, 6 Wis. 2d 450, 95 N. W. 2d 257. Manufac- 
turer here obviously means the manufacturer of a 
finished fertilizer or soil conditioner. 

In section 81-2,162.05 (2), R. S. Supp., 1978, the re- 
quirement is made that if the product is ‘‘distributed 
in bulk,’’ a written or printed statement containing 
information about the product must accompany de- 
livery and be supplied to the ‘‘purchaser.’’ Again, is 
this purchaser the resident manufacturer or distrib- 
utor, or is it the ultimate consumer? If it is thought 
to be the ultimate consumer, it makes little sense to 
require that the Canadian mining company provide 
multiple copies attached to the side of a freight car 
for distribution to multiple purchasers out of a com- 
mingled pile. Obviously, the word ‘‘purchaser’’ refers 
to the ultimate consumer, and the sale in bulk must 
mean from the local manufacturer or distributor. 

Section 81-2,162.06, R. S. Supp., 1978, further estab- 
lishes that intent. After establishing a requirement 
for the payment of a fee, that section provides, 
“Provided, that sales to manufacturers or ex- 
changes between them are hereby exempted.’’ (Em- 
phasis supplied.) Can this language mean then that 
sales to the plaintiff in Canada are exempt? Who 
would sell to the producer? Obviously, the word 
‘‘manufacturer’”’ in this case must mean the party 
putting together the finished product. Likewise, 
subsection (3) establishes the amount of fee to be 
paid based upon sales distributed in the state. How 
could the plaintiff ever ascertain what was being 
distributed to consumers in this state? The intent of 
the Legislature to regulate a finished product by the 
Act is further made clear by the provisions of sec- 
tion 81-2,162.06 (4), R. S. Supp., 1978. That section 
provides that where more than one person distributes 
a commercial fertilizer in this state, the person who 
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registers the product shall be responsible for the 
payment; but if ‘‘distributes’’ means simply selling 
the raw material in the state, then there is not more 
than one person distributing in this state in this case, 
and we are back to subsection (3) of section 81- 
2,162.06, R. S. Supp., 1978. 

As pointed out by the plaintiff, the issue in this 
case is not whether plaintiff’s products, when used 
to manufacture fertilizers in Nebraska, cannot or 
should not be regulated by the Nebraska Depart- 
ment of Agriculture. Rather, the question is 
whether the plaintiff must register and pay the fee 
or whether the manufacturer or distributor of the 
final product should be required to register and pay 
the fee. We believe the intent of the Legislature and | 
the clear meaning of the Act require us to opt for the 
latter. To hold otherwise only makes the entire Act 
a meaningless exercise in futility and serves no pur- 
pose in providing consumer protection. 

We therefore hold that ‘‘product’’ under the Ne- 
braska Fertilizer and Soil Conditioner Act means the 
product which is sold in the normal course of busi- 
ness to the ultimate consumer, and consists of the 
finished product; that likewise ‘‘manufacturer’’ un- 
der the Act means the manufacturer of the finished 
product; and that ‘‘distributes’’ means distribution 
of a finished product, and not a mere ingredient. 

If plaintiff should engage in intentionally distribut- 
ing a finished product in Nebraska for use by an ulti- 
mate consumer without the intervention of another 
processor, such product might require registration 
under the Act. The evidence does not indicate that 
to be the situation. 

The record discloses that the Department of Agri- 
culture issued ‘‘stop-sale’’ orders to a number of 
plaintiff’s customers because plaintiff had not regis- 
tered under the provisions of the Act. The issuance 
of a ‘‘stop-sale’’ order is an extreme remedy and af- 
fects not only the party against whom the action is 
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directed, but most often innocent purchasers as 
well. Moreover, oftentimes the damage done by 
such an order can never be corrected even if the 
state is later found to be wrong. The parties against 
whom the ‘‘stop-sale’’ orders are directed are af- 
forded virtually no due process before action is 
taken and have little, if any, way to be made whole 
either because the product must be sold within a 
specific time or must be used within a specific time. 

It would appear to be a better practice to reserve 
the use of ‘‘stop-sale’’ orders to those cases when the 
public health, safety, and welfare is in danger and 
not when the violation is failure to register even 
though the product is what it claims to be and does 
not cause harm if used. In this case, the local man- 
ufacturer and the local farmers were denied the use 
and benefit of the potash. The state could have re- 
covered its fees at any time the controversy was 
settled, and did not need to resort to so extreme a 
remedy. 

We therefore hold that the Act does not require the 
plaintiff herein to register its raw material sold to 
in-state manufacturers or processors who in turn 
process the ingredient into a final product. The 
judgment of the District Court is therefore reversed 
and the cause remanded with instructions to enter a 
judgment in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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AMAX CHEMICAL CORPORATION, APPELLANT, V. GLENN 
W. KREUSCHER, DIRECTOR OF AGRICULTURE, STATE OF 
NEBRASKA, AND PauL L. Douc.as, ATTORNEY GENERAL 
OF THE STATE OF NEBRASKA, APPELLEES. 
281 N, W. 2d 771 


Filed July 31, 1979. No. 42258. 


Appeal from the District Court for Lancaster 
County: WILLIAM D. BLugE, Judge. Reversed and 
remanded with directions. 


Crosby, Guenzel, Davis, Kessner & Kuester, Donn 
E. Davis, for appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellees. 


Heard before KrivosHa, C. J., BostaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KRIVOSHA, C. J. 

This case is one of four cases which were consoli- 
dated for trial in the District Court for Lancaster 
County, Nebraska, and decided by the trial court at 
the same time as it decided the case of PPG Indus- 
tries Canada Ltd. v. Kreuscher, ante p. 220, 281 N. 
W. 2d 762. The facts in this case are essentially 
identical with the facts in PPG Industries Canada 
Ltd. v. Kreuscher, supra, and this action is disposed 
of by reason of our decision in that case. The dif- 
ferences in the mining operations or manner of ship- 
ment into Nebraska are minor and not relevant to 
any different determination in this case. For the 
reasons more particularly set out in our decision in 
PPG Industries Canada Ltd. v. Kreuscher, supra, 
the judgment of the District Court for Lancaster 
County, Nebraska, is reversed and the cause re- 
manded with directions in accordance with our opin- 
ion in that case. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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TEXASGULF, INC., APPELLANT, V. GLENN W. KREUSCHER, 
DIRECTOR OF AGRICULTURE, STATE OF NEBRASKA, AND 
Pau. L. DouG.uas, ATTORNEY GENERAL OF THE STATE 

orf NEBRASKA, APPELLEES. 
281 N. W. 2d 771 


Filed July 31, 1979. No. 42259. 


Appeal from the District Court for Lancaster 
County: WiILLiaAM D. BuLugr, Judge. Reversed and 
remanded with directions. 


Crosby, Guenzel, Davis, Kessner & Kuester, Donn 
E. Davis and Lucius W. Pullen, for appellant. 


Paul L. Douglas, Attorney General, and Robert F’. 
Bartle, for appellees. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KRIVOSHA, C. J. 

This case is one of four cases which were consoli- 
dated for trial in the District Court for Lancaster 
County, Nebraska, and decided by the trial court at 
the same time as it decided the case of PPG Indus- 
tries Canada Ltd. v. Kreuscher, ante p. 220, 281 N. 
W. 2d 762. The facts in this care are essentially 
identical with the facts in PPG Industries Canada 
Ltd. v. Kreuscher, supra, and this action is disposed 
of by reason of our decision in that case. The differ- 
ences in the mining operations or manner of ship- 
ment into Nebraska are minor and not relevant to 
any different determination in this case. For the 
reasons more particularly set out in our decision in 
PPG Industries Canada Ltd. v. Kreuscher, supra, 
the judgment of the District Court for Lancaster 
County, Nebraska, is reversed and the cause re- 
manded with directions in accordance with our opin- 
ion in that case. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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IDEAL Basic INDUSTRIES, INC., A CORPORATION, 
APPELLANT, V. GLENN W. KREUSCHER, DIRECTOR OF 
AGRICULTURE, STATE OF NEBRASKA, AND PAUL L. 
DouG.uas, ATTORNEY GENERAL OF THE STATE OF 
NEBRASKA, APPELLEES. , 

281 N. W. 2d 772 


Filed July 31, 1979. No. 42260. 


Appeal from the District Court for Lancaster 
County: Witit1am D. BLuE, Judge. Reversed and 
remanded with directions. 


Crosby, Guenzel, Davis, Kessner & Kuester, Donn 
E. Davis, and Pryor, Carney & Johnson, for appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellees. 


Heard before KrivosHa, C. J., BoSLAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KRIivosna, C. J. 

This case is one of four cases which were consoli- 
dated for trial in the District Court for Lancaster 
County, Nebraska, and decided by the trial court at 
the same time as it decided the case of PPG Indus- 
tries Canada Ltd. v. Kreuscher, ante p. 220, 281 N. 
W. 2d 762. The facts in this case are essentially 
identical with the facts in PPG Industries Canada 
Ltd. v. Kreuscher, supra, and this action is disposed 
of by reason of our decision in that case. The differ- 
ences in the mining operations or manner of ship- 
ment into Nebraska are minor and not relevant to 
any different determination in this case. For the 
reasons more particularly set out in our decision in 
PPG Industries Canada Ltd. v. Kreuscher, supra, 
the judgment of the District Court for Lancaster 
County, Nebraska, is reversed and the cause re- 
manded with directions in accordance with our opin- 
ion in that case. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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GENERAL DRIVERS AND HELPERS UNION, LOCAL 554, 
APPELLEE, V. CITY OF WEST POINT, NEBRASKA, 
APPELLANT, 

281 N. W. 2d 772 


Filed July 31, 1979. No. 42300. 


1. Court of Industrial Relations: Evidence: Burden of Proof. The 
Court of Industrial Relations cannot, in a section 48-818, R. R. 8. 
1943, case, obtain evidence on its own motion unless the moving 
party has first made a prima facie case by satisfying the burden 
of proof of establishing noncomparability with prevalent condi- 
tions. 

2. Court of Industrial Relations: Evidence: Judgments. Findings 
made by the Court of Industrial Relations not supported by sub- 
stantial evidence do not justify the entry of an order which there- 
fore must be said to be arbitrary, capricious, and unreasonable. 


Appeal from the Nebraska Court of Industrial Re- 
lations. Reversed and dismissed. 


Nelson & Harding and Roger J. Miller, for appel- 
lant. 


David D. Weinberg of Weinberg & Weinberg, P.C., 
for appellee. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


HASTINGS, J. 

Petitioner-appellee, a labor union (Union) and the 
certified collective bargaining agent for most of the 
employees of the respondent-appellant, City of West 
Point, filed its petition in the Court of Industrial Re- 
lations (CIR) on July 1, 1977, alleging that the par- 
ties had attempted, without success, to negotiate an 
agreement as to wages, hours, and conditions of 
employment, thereby creating an industrial dispute 
as defined in the Court of Industrial Relations Act, 
sections 48-801 et seq., R. R. S. 1943. After a hear- 
ing, the Court of Industrial Relations entered an opin-’ 
ion and order dated July 26, 1978, establishing wages 
for certain linemen, light plant operators, sewage 
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treatment plant operators, and street laborers effec- 
tive August 1, 1976-77 and August 1, 1977-78. The 
City of West Point has appealed to this court. 

The City’s primary complaint as expressed in its 
assignments of error is that the CIR had no author- 
ity to conduct its own investigation as to wage com- 
parability after Union had failed to sustain its bur- 
den of proof on that issue, and because of such fail- 
ure, the case should have been dismissed. We 
agree. 

Union, through two employees of the City and an 
international representative of another union, of- 
fered evidence of wages being paid certain employ- 
ees of the City together with a description of the 
various jobs as compared with the cities of Fair- 
bury, Beatrice, Grand Island, Fremont, and Cuming 
County, covering both years involved, except that 
Cuming County was not used for the year 1977-78. 
The populations of the City of West Point and the 
various political subdivisions in the array listed 
above were 3,385, 5,265, 11,600, 31,200, 23,900, and 
11,817 respectively. The various job descriptions 
furnished by the witnesses were at best vague and 
indefinite. The two witnesses, employees of the 
City, who were the electric line foreman and light 
plant foreman respectively, were able to give com- 
prehensive descriptions of those two job areas. How- 
ever, they knew little about the duties of the street 
laborers or sewer treatment employees other than 
what might be expected of the average man on the 
street. The other witness, the union representative, 
had virtually no independent knowledge of the job 
skills for the various job descriptions, particularly 
for linemen and street laborers, and merely stated 
that street laborers repair the streets and keep them 
clean. It could be said without much argument that 
Union simply obtained wage information from the 
various cities by job title only without reference to 
job descriptions, skills, or requirements. Neverthe- 
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less, where as here the job titles were in and of them- 
selves rather descriptive, we are not that concerned 
with the absence of a more detailed recitation of the 
nature of the jobs. However, there was no evidence 
offered of fringe benefits paid by the units within the 
array, nor was there anything from which any con- 
clusion could be drawn either as to the labor market, 
job opportunities, or work opportunities anywhere. 

In our review of orders and decisions of the Court 
of Industrial Relations, we are restricted to consider- 
ing whether the order of that agency is supported by 
substantial evidence justifying the order made, 
whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, ca- 
pricious, or unreasonable. Metro. Tech. Com. Col. 
Ed. Assn. v. Metro. Tech. Com. Col. Area, 203 Neb. 
832, 281 N. W. 2d 201 (1979). 

The opinion and order of the CIR contained the fol- 
lowing language: ‘‘Petitioner offers two arrays * * * 
We find these comparables, properly adjusted, to be 
sufficient to carry the petitioner’s burden of showing 
that West Point wages are not comparable to the 
prevalent. * * * For our own convenience, however, 
we prefer to operate in an array where we need not 
make continual and complex adjustments. Where 
the parties have not presented evidence deemed suf- 
ficient properly to appraise the value of the particu- 
lar labor before it, the court may sua sponte direct 
the production of other or different evidence in order 
that it may properly execute its duty to protect the 
public interest and reach an accurate conclusion. 
*** Executing this duty as empowered by the Leg- 
islature under § 48-817, R. R. 8. 1943, we have had 
data produced on the various job classifications in 
cities in the state operating their own generation 
plants and within a population range of 2,000 to 3,850 
to add to petitioner’s proffered comparables.’’ 

The data referred to by the CIR was incorporated 
into two orders which were made a part of the tran- 
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script and copies of which were sent to both parties 
with notice that each would have 5 days to chal- 
lenge, contradict, or rebut such information. The 
question we are called upon to decide is whether the 
CIR is empowered to go out in the first instance and 
conduct an investigation as to whether a particular 
wage is comparable to the prevalent, or whether it is 
entitled only to utilize this method to supplement 
and refine evidence which it finds to be sufficient, 
but not altogether satisfactory. 

As we stated in Lincoln Fire Fighters Assn. v. City 
of Lincoln, 198 Neb. 174, 252 N. W. 2d 607 (1977), 
‘«* * * the burden is on the moving party in a section 
48-818, R. R. 8. 1943, case, to demonstrate that exist- 
ing wages are not comparable to the prevalent wage 
rate, * * *.’’ It is obvious that to do this it was nec- 
essary for Union first to establish by the evidence 
what were ‘‘the prevalent wage rates paid and con- 
ditions of employment maintained for the same or 
similar work of workers exhibiting like or similar 
skills under the same or similar working condi- 
tions.’’ § 48-818, R. R. 8. 1943. In making this com- 
parison it is necessary to take into consideration not 
only the wages for time actually worked but also 
wages for time not worked, including vacations, hol- 
idays, and other excused time; all other benefits re- 
ceived including insurance and pensions; and the 
continuity and stability of employment. ‘‘This was 
not done in this case as no evidence was presented 
on fringe benefits received by the firemen in those 
cities used for comparison.’’ Lincoln Fire Fighters 
Assn. v. City of Lincoln, supra. See, also, Crete 
Education Assn. v. School Dist. of Crete, 193 Neb. 
245, 226 N. W. 2d 752 (1975). 

With the exception of Fairbury, the municipalities 
tendered in Union’s array were from over 3 to 
nearly 10 times the size of the City of West Point. 
Fairbury, retained by the CIR to construct its array, 
was almost twice as large. This is not to say that 
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such cities could not have been used if there was evi- 
dence of the labor market generally in those loca- 
tions establishing comparable conditions. Beyond 
that, and perhaps of even more significance, is the 
finding of the CIR itself that ‘‘We find these compar- 
ables, properly adjusted, to be sufficient to carry the 
petitioner’s burden of showing that West Point 
wages are not comparable to the prevalent.’’ (Em- 
phasis supplied.) The CIR is saying that the evi- 
dence presented, without adjustment, was not suf- 
ficient to carry Union’s burden. We are in complete 
agreement with this position. However, there is 
nothing in the record to indicate what adjustment 
was made. This was a critical finding to have been 
made, and to permit it to stand without support in 
the record would eliminate the requirement of bur- 
den of proof. While this position may seem to exalt 
form over substance, it must be remembered that 
the CIR’s sole function is to settle industrial dis- 
putes, and the principal onus in producing evidence 
is on the parties. The adversary nature of proceed- 
ings has been preserved in the CIR by the Legisla- 
ture in providing that proceedings shall conform to 
the code of civil procedure applicable to District 
Courts, section 48-812, R. R. S. 1943; by the decision 
of this court as to burden of proof, Lincoln Fire 
Fighters Assn. v. City of Lincoln, supra; and, for 
that matter, by the procedures adopted and followed 
by the CIR itself. The result is that the CIR cannot, 
in a section 48-818, R. R. S. 1943, case, obtain evi- 
dence on its own motion unless the moving party has 
first made a prima facie case by satisfying the bur- 
den of proof of establishing noncomparability with 
prevalent conditions. Therefore, we must disregard 
the evidence obtained by the CIR on its own motion 
and are left with findings not supported by substan- 
tial evidence, resulting in the entry of an unjustified 
order which is therefore arbitrary, capricious, and 
unreasonable. 
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The City has assigned other errors which, in view 
of our holding, we find unnecessary to consider. 

The order and judgment of the CIR is reversed 
and the cause ordered dismissed. 

REVERSED AND DISMISSED. 

BosLauGH, J., concurs in the result. 

BRODKEY, J., dissenting. 

I must strongly dissent from that portion of the 
majority opinion which purportedly establishes the 
rule that: ‘‘[T]he CIR cannot, in a section 48-818, R. 
R. S. 1943, case, obtain evidence on its own motion 
unless the moving party has first made a prima 
facie case by satisfying the burden of proof of estab- 
lishing noncomparability with prevalent conditions.”’ 
In my opinion there is no justification nor precedent 
or authority for such a rule; and, in fact, it would ap- 
pear to fly in the teeth of the statutes themselves. 

In the instant case, trial was commenced on June 
19, 1978. On June 28, 1978, the Court of Industrial 
Relations gave written notice to the parties that the 
court had caused an investigation to be made, pur- 
suant to section 48-817, R. R. 8. 1943, as to the wages 
paid for the various job classifications in the seven 
cities in the State of Nebraska in the population 
range of 2,000 to 3,850 which operate their own gen- 
erating plants; and ordered that such information 
shall be made part of the record, and that either 
party shall have 5 days from the date thereof to 
challenge, contradict, or rebut such information. 
On July 5, 1978, the Court of Industrial Relations en- 
tered a further order giving the parties until July 10, 
1978, to rebut, supplement, or otherwise challenge 
the material contained in the court’s ‘‘Order and No- 
tice’ of June 28, 1978; and on July 12, 1978, ordered 
that the parties would have until July 21, 1978, to 
submit final briefs in the matter. The court’s ‘‘Opin- 
ion and Order’’ is dated July 26, 1978, and was filed 
on July 27, 1978. In the opinion of this court it is 
stated: ‘‘The City’s primary complaint as expressed 
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in its assignments of error is that the CIR had no 
authority to. conduct its own investigation as to wage 
comparability after Union had failed to sustain its 
burden of proof on that issue, and because of such 
failure, the case should have been dismissed.’’ The 
majority of the court agrees with that statement and 
disagrees with the findings made by the Court of In- 
dustrial Relations in its opinion to the effect that: 
‘‘Where the parties have not presented evidence 
deemed sufficient properly to appraise the value of 
the particular labor before it, the court may sua 
sponte direct the production of other or different evi- 
dence in order that it may properly execute its duty 
to protect the public interest and reach an accurate 
conclusion. * * * Executing this duty as empowered 
by the Legislature under § 48-817, R. R. S. 1943, we 
have had data produced on the various job classifi- 
cations in cities in the state operating their own gen- 
eration plants and within a population range of 2,000 
to 3,850 to add to petitioner’s proffered comparables.”’ 
After reciting the rule, with which we wholeheart- 
edly agree, that the function of the CIR is to settle 
industrial disputes, the majority of this court con- 
cludes: ‘‘The result is that the CIR cannot, in a sec- 
tion 48-818, R. R. S. 1948, case, obtain evidence on its 
own motion unless the moving party has first made 
a prima facie case by satisfying the burden of proof 
of establishing noncomparability with prevalent con- 
ditions. Therefore, we must disregard the evidence 
obtained by the CIR on its own motion and are left 
with findings not supported by substantial evidence, 
resulting in the entry of an unjustified order which is 
therefore arbitrary, capricious, and unreasonable.”’ 
It will be helpful at this point to review certain 
provisions of the Court of Industrial Relations Act, 
which we believe to be pertinent. Section 48-816, R. 
R. 8. 1948, provides in part as follows: ‘‘The court 
shall have the authority (1) to make studies and 
analyses of, and act as a clearinghouse of informa- 
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tion relating to, conditions of employment of public 
employees throughout the state; (2) to request 
from any government, and such governments are 
authorized to provide, such assistance, services and 
data as will enable the board properly to carry out 
its functions and powers; (3) to conduct studies of 
problems involved in representation and negotiation, 
including, but not limited to, those subjects which 
are for determination solely by the appropriate leg- 
islative body, and make recommendations from 
time to time for legislation based upon the results of 
such studies; (4) to make available to employee 
organizations, governments, mediators, fact-finding 
boards and joint study committees established by 
governments and employee organizations statistical 
data relating to wages, benefits and employment 
practices in public and private employment appli- 
cable to various localities and occupations to assist 
them to resolve complex issues in negotiations; and 
(5) to establish, after consulting representatives of 
employee organizations and administrators of public 
services, panels of qualified persons broadly repre- 
sentative of the public to be available to serve as 
mediators or members of fact-finding boards.’’ 
Lest it be argued that the foregoing statute is gen- 
eral in nature and does not permit investigations to 
be made for the purpose of providing necessary data 
to decide a case under consideration, we point out 
that the following section of the statutes, being sec- 
tion 48-817, provides as follows: ‘“‘After the hearing 
and investigation the court shall make its findings 
and enter its order or orders in writing, which deci- 
sion and order or orders shall be entered of record. 
Such order or orders shall be in effect from and af- 
ter the date therein fixed by the court, but no such 
order or orders shall be retroactive. In the making 
of any findings or orders in connection with any such 
industrial dispute, the court shall give no considera- 
tion to any evidence or information which it may 
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obtain or receive, except matters of which the dis- 
trict court might take judicial notice, unless such 
evidence or information is made a part of the record 
in said hearing and opportunity is given, after rea- 
sonable notice to all parties to the controversy, to 
rebut such evidence or information either by cross- 
examination or testimony.’’ (Emphasis supplied.) 
In the instant case, it is clear that the results of the 
investigation by the CIR is made part of the record 
in this case, and opportunity was given to the parties 
to rebut the evidence or information. The opening 
lines of the paragraph clearly indicate that the in- 
vestigation may be made after the hearing, so long 
as it is done before the court makes its findings and 
enters its order in the matter. Even if it were to be 
assumed, which I do not, that the statutes referred 
to are ambiguous and need interpretation, it is 
clear from the public policy involved in the act, as 
specifically stated in the statute, and also by specific 
statutory direction, that the statutes in question 
should be liberally construed to effect such public 
policy. We therefore review some of these provi- 
sions. 

Section 48-802, R. R. S. 1948, provides: ‘‘To make 
operative the provisions of section 9, Article XV, of 
the Constitution of Nebraska, the public policy of the 
State of Nebraska is hereby declared to be as fol- 
lows: * * * It is contrary to the public policy of the 
state to permit any substantial impairment or sus- 
pension of the operation of governmental service, * * 
* by reason of industrial disputes therein.’’ Under 
section 48-803, R. R. 8. 1943, it is clear that although 
called a court, the Court of Industrial Relations is 
actually an administrative agency, and is referred 
to as an ‘“‘industrial commission.’’ Section 48-810, R. 
R. S. 1948, provides that all industrial disputes in- 
volving governmental service shall be ‘‘settled’’ by 
invoking the jurisdiction of the Court of Industrial 
Relations. See, also, School Dist. of Seward Educa- 
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tion Assn. v. School Dist. of Seward, 188 Neb. 772, 199 
N. W. 2d 752 (1972). Section 48-812, R. R. S. 1943, 
provides: ‘‘Except as modified by the Court of In- 
dustrial Relations under the provisions of section 48- 
809 or other provisions of sections 48-801 to 48-823, 
proceedings before the court shall conform to the 
code of civil procedure applicable to the district 
courts of the state * * *.’’ Pursuant to the above 
statutes, the Court of Industrial Relations has from 
time to time modified the general rules of civil pro- 
cedure of the District Courts of the State of Ne- 
braska and has adopted ‘‘Rules of Procedure Before 
the Nebraska Court of Industrial Relations;’’ for 
example, in Rule 4 thereof it has set out the require- 
ments for various types of petitions filed in that 
court including what must be alleged in a petition in 
‘‘Proceedings Under Section 48-818’’ to establish or 
alter wages, hours, and conditions of work. 

Finally, we point out that the intention of the Leg- 
islature in adopting the statutes relating to the Court 
of Industrial Relations is clearly set out in section 
48-823, R. R. S. 1943, which reads as follows: ‘‘The 
provisions of sections 48-801 to 48-823 and all grants 
of power, authority and jurisdiction herein made to 
the Court of Industrial Relations shall be liberally 
construed to effectuate the public policy enunciated 
in section 48-802. All incidental powers necessary to 
carry into effect the provisions of sections 48-801 to 
48-823 are hereby granted to and conferred upon the 
court herein created.’’ (Emphasis supplied. ) 

The construction given to the statutes referred to 
by the majority of the court in today’s opinion is, in 
my opinion, anything but a liberal construction of 
such statutes and will cripple and impede the efficient 
operation of the Court of Industrial Relations and 
the beneficent purposes for which it was created. 
Any needed changes in the act should, in my opinion, 
be done by the Legislature, and not by this court. 

Waite, J., joins in this dissent. 
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ALLIANCE TRACTOR & IMPLEMENT COMPANY, A 
CORPORATION DOING BUSINESS AS CROWN 
MANUFACTURING COMPANY, APPELLEE AND 
CROSS-APPELLANT, V. LUKENS TooL & Diz COMPANY, 
A CORPORATION, APPELLANT AND CROSS-APPELLEE. 
281 N. W. 2d 778 


Filed July 31, 1979. No. 42339. 


1. Judgments. In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict and will not 
be disturbed on appeal unless clearly wrong. 

2. Uniform Commercial Code: Warranties. Lost profits proximately 
caused by a seller’s breach of warranty are consequential dam- 
ages which may be recovered under section 2-715, U. C. C., if 
proof of such loss is sufficient. 

3. Damages: Evidence. Loss of profits from a business may be 
recovered if the evidence shows with reasonable certainty both 
their occurrence and the extent thereof. 

4. Damages: Evidence: Sales. Although in many instances lost 
profits from a new business are too speculative and conjectural 
to permit recovery of damages, where the evidence is available 
to furnish a reasonable certain factual basis for computation of 
probable losses, recovery cannot be denied even though a new 
business venture is involved. 

5. Appeal and Error: Trial. The rule that the trial court, as well 
as this court, is bound by a legal principle once determined in 
a case does not apply to decisions rendered on questions of fact. 


Appeal from the District Court for Scotts Bluff 
County: RosBeEertT O. Hippe, Judge. Affirmed. 


Harry Meister of Winner, Nichols & Meister, for 
appellant. 


Wright & Simmons and John A. Selzer, for appel- 
lee. 


Heard before Krivosua, C. J., CLINTON, WHITE, and 
Hastinecs, JJ., and Murpny, District Judge. 


HASTINGS, J. 

Defendant appeals an award of damages in the 
amount of $92,986.77 in favor of plaintiff entered by 
the court on a jury-waived trial. This is the third 
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appearance of this case in this court. The two pre- 
vious cases appear under the same title at 194 Neb. 
473, 233 N. W. 2d 299 (1975), and 199 Neb. 489, 260 N. 
W. 2d 193 (1977), wherein the factual background is 
set forth. However, in a hopeful effort to facilitate 
an understanding of this rather complicated and pro- 
tracted litigation, some of the facts will be repeated 
as well as supplemented by additions. The previous 
cases will be referred to as Case I and Case II. 

Plaintiff had been involved in the farm implement 
and, to some extent, the manufacturing business in 
Alliance since 1950. Defendant was a manufactur- 
ing engineer operating in Gering. Plaintiff has sold 
at retail many hay rake teeth, but in early 1971, be- © 
cause of the difficulty in finding an adequate supply, 
became interested in manufacturing them itself. An 
agreement was entered into between the parties 
whereby defendant agreed to build a machine cap- 
able of turning out such teeth for which defendant 
was to be paid an agreed amount. The details of 
that agreement and facts leading up to the original 
lawsuit are set forth in detail in Case I. 

The initial litigation was for damages to the plain- 
tiff for breach of warranty, but the trial court found 
against the plaintiff and for the defendant on its 
cross-petition for the balance claimed to be owed 
defendant for the construction of the machine. On 
appeal this court reversed the judgment of the trial 
court and remanded for a new trial, specifically 
finding: (1) That there was no substantial perform- 
ance by the defendant, and (2) that there was no 
waiver of performance by plaintiff. 

Upon a retrial, Case II, the District Court sus- 
tained plaintiff’s motion for summary judgment ‘‘to 
the extent that issues of substantial performance by 
the Defendant, acceptance by the Plaintiff or waiver, 
except waiver of the time of performance by the 
Plaintiff are now eliminated from the lawsuit.’’ 
Subsequently, the remaining issue of damages was 
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tried to a jury resulting in a verdict in favor of plain- 
tiff. Defendant’s counterclaim for the balance due 
on the contract was not submitted. Defendant filed 
a motion for a new trial alleging errors in instruc- 
tions as to the proper measure of damages, which 
was granted. 

Plaintiff appealed to this court and we affirmed. 
We found first of all that plaintiff had accepted the 
machine sometime prior to May of 1974, in spite of 
its nonconformance, but that the jury was not in- 
structed to determine any date or fact as to accept- 
ance. We also said: ‘‘The jury was not instructed 
as to what constituted acceptance of nonconforming 
goods, nor that the measure of damages for breach 
of warranty is the difference at the time and place of 
acceptance between the value of the goods accepted 
and the value they would have had if they had been 
as warranted.”’ 

Following argument and submission of the case, 
the trial judge stated: ‘‘I do view the first opinion of 
the Nebraska Supreme Court as saying, in essence, 
that upon the record they saw, there was no doubt 
but what the machine that was put in the plant over 
at Alliance had never been demonstrated to do what 
the written contract said it was going to do, and they 
therefore said, in that event, the defendant is liable 
to the plaintiff for whatever damage resulted from 
that, in accordance with the rules of the Uniform 
Commercial Code.’’ He then went on to announce 
from the bench his decision and reasons therefor, as 
follows: 

(1) Plaintiff accepted the machine as nonconform- 
ing goods on November 14, 1973. 

(2) The value of the machine if it had been as war- 
ranted was $40,000, the value, as it was, amounted to 
$25,563, or a difference of $14,437. 

(3) There was no proof of incidental damages. 

(4) Consequential damages resulting from loss of 
profits, limited to the year 1974, were $105,000. 
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(5) Because of changes made in the design of the 
machine at plaintiff’s request, the contract price be- 
came $37,681.55 rather than the original $25,000, 
$15,000 of which plaintiff previously paid. 

(6) Adding the damages set forth in items (2) and 
(4) above, less $3,768.68 realized by plaintiff from 
the sale of substandard teeth, less the remaining un- 
paid balance of $22,681.55 still due defendant on the 
contract under (5) above, plaintiff's total damages 
for breach of warranty are $92,986.77. 

Defendant assigns 29 separate errors. However, 
many of them are repetitious and redundant. Gen- 
erally, they may be condensed into: (1) A request 
to reconsider our decision in Case I regarding 
waiver of performance by the plaintiff; (2) dis- 
agreement as to the date of acceptance; (3) insuf- 
ficiency of the evidence to support a judgment for 
loss of profits; and (4) failure to find that plaintiff 
did not ‘‘cover’’ within the meaning of section 2-712 
(1), U.C.C. 

In a law action tried to the court without a jury, 
the findings of the court have the effect of a jury ver- 
dict and will not be disturbed on appeal unless 
clearly wrong. McDowell Road Associates v. 
Barnes, 198 Neb. 207, 252 N. W. 2d 151 (1977). With 
this in mind it is necessary to examine some of the 
testimony. ; 

Regarding waiver of performance, the additional 
evidence of the second and third trials added nothing 
substantial to that upon which our conclusions in 
Case I were based. There we said ‘‘the evidence in- 
dicated that the longest the equipment ever operated 
on any day without a major breakdown was * * * less 
than 5 hours on a day when 580 teeth were produced. 
There is no evidence in the record from which the 
court could infer that the plaintiff waived compli- 
ance * * * which required * * * a machine that would 
produce 100 rake teeth per hour for 100 hours. Evi- 
dence indicates the rake tooth manufactured did not 
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conform in one specific area to the specifications. 
*** The plaintiff has a machine not yet operable, 
and of no benefit to him until it is so. We find no 
substantial performance. * * * Lukens, is not now in 
a position to claim that the modifications suggested 
and executed by the man he recommended to the 
plaintiff relieved him from his own obligation to ful- 
fill his contract.’’ Alliance Tractor & Implement 
Co. v. Lukens Tool & Die Co., 194 Neb. 473, 233 N. W. 
2d 299 (1975). This was based on evidence adduced 
at a trial in April of 1974. Subsequent evidence re- 
vealed that although defendant continued to contend 
that the machine could be made operable in a mat- 
ter of a few weeks, the fact remained that he had 
been unable to do so. There is no merit to defend- 
ant’s claims that plaintiff waived performance or 
that the defendant had fully performed. 

Without going into detail, the record is replete 
with evidence that plaintiff tried again and again to 
get the defendant to make the machine operable. 
Section 2-606, U. C. C., provides in part that after a 
reasonable opportunity to inspect the goods, accept- 
ance of the goods occurs when the buyer signifies to 
the seller that the goods are conforming, or that he 
will take or retain them in spite of their nonconform- 
ity. Defendant urges that the date of acceptance 
was April 28, 1972, when all of the machinery had 
been delivered to the plaintiff. However, the evi- 
dence is undisputed that after this date portions of it 
had been returned to the defendant for further alter- 
ations or modifications and according to plaintiff’s 
evidence, at least, this was because it didn’t con- 
form to specifications. It is also without dispute 
that sometime in the spring of 1973 the plaintiff filed 
a replevin action to have the machinery returned to 
it. The evidence is somewhat less than precise 
when plaintiff actually regained possession and un- 
equivocally accepted it as nonconforming. The trial 
judge made a finding based on a motion filed by the 
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plaintiff on November 14, 1973, stating that was the 
date of acceptance. This is a finding of fact based 
on disputed evidence and, not being clearly wrong, 
will not be disturbed. 

Defendant attacks the evidence as to lost profits 
as being insufficient and speculative. Plaintiff's 
evidence through Gordon J. Keeley, one of its two 
principal stockholders, was that it had been selling 
rake teeth for many years as a retailer. It had also 
done some manufacturing in years past, but not of 
this particular nature. In 1971 the availability of 
rake teeth had become curtailed primarily because 
one or both of the only two sources of manufacturing 
in the North American continent had temporarily, at 
least, discontinued making them. Based upon Kee- 
ley’s knowledge of the market and the production 
capacity of the machine as suggested by defendant, 
plaintiff projected the manufacture and sale of 
100,000 teeth in 1972, 133,000 in 1973, 150,000 in 1974, 
and 100,000 in 1975. Keeley calculated the costs of 
production at 70 cents per tooth and estimated the 
sale price at $1.40. Actually, at the time of his testi- 
mony in 1976, teeth were selling for something over 
$3. 

Supportive of Keeley’s testimony was that of F'ree- 
man Rowse, a manufacturer of hay rakes in Bur- 
well, Nebraska, who had been, or still was, one of 
plaintiff's several rake teeth customers. He said 
that in 1973 he had purchased 64,000 teeth for use in 
his business, had 150,000 on order for the year 1974, 
but that International Harvester and Beal, the only 
two sources available, could not furnish his de- 
mands. He said that they had only received 30,000. 
He testified that as of April 1974 he would purchase 
25,000 teeth from plaintiff if they would meet specifi- 
cations. 

Defendant’s own testimony was perhaps even 
more favorable to the plaintiff. First of all, he felt 
the plaintiff’s evidence as to cost of each unit was 
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too high, and even spoke in terms of 40 or 45 cents 
per tooth, but that the 70-cent cost was very reason- 
able as was the projected sale price of $1.40 per 
tooth. As of 1971, he had spent many hours survey- 
ing the market and he felt plaintiff ‘‘had a straight 
shot to success,’’ that he could sell ‘‘a million of 
them if he wanted to make them.’’ He said the 
same market conditions prevailed in 1973 and that 
1974 was even worse, meaning it was getting more 
difficult to find a source of supply for rake teeth. 

“Lost profits, proximately caused by a seller’s 
breach of warranty, are consequential damages 
which may be recovered under section 2-715, U. C. 
C., if proof of such loss is sufficient. * * * 

‘‘Roto-Flex cites the general rule that lost profits 
of a new business may not be recovered because 
such damages are too speculative and conjectural. 
* * * The rule that lost profits from a business are 
too speculative and conjectural to permit the recov- 
ery of damages therefor, however, ‘is not a hard 
and fast one, and loss of prospective profits may 
nevertheless be recovered if the evidence shows 
with reasonable certainty both their occurrence and 
the extent thereof * * * Uncertainty as to the fact of 
whether any damages were sustained at all is fatal 
to recovery, but uncertainty as to amount is not.’ 
* * * Therefore, although in many, if not most, in- 
stances lost profits from a new business are too 
speculative and conjectural to permit recovery of 
damages, ‘where the evidence is available to furnish 
a reasonable certain factual basis for computation of 
probable losses, recovery of lost profits cannot be 
denied, even though a new business venture is in- 
volved.’ ’’ El Fredo Pizza, Inc. v. Roto-Flex Oven 
Co., 199 Neb. 697, 261 N. W. 2d 358 (1978). 

In the first place, this was not altogether a new 
business. Rather, it would appear to be more a new 
source of supply merged with an established distri- 
bution system for the same product. Beyond that, 
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we do feel that the evidence, if believable, was suf- 
ficient to furnish a reasonable certain factual basis 
for the computation of probable losses. This was a 
fact question which the trier of fact resolved in favor 
of the plaintiff. 

Whether defendant’s claimed error regarding 
plaintiff's failure to ‘‘cover’’ is available to him be- 
cause not pleaded as an affirmative defense is of no 
consequence. This is true because it was considered, 
it was a factual question, and the trial court did find 
that the damages for loss of profits were limited to 
the year 1974 because ‘‘the buyer could have reason- 
ably prevented any additional losses by cover.”’ 

The remaining errors claimed by the defendant 
have been examined and found to be without merit. 

Plaintiff has cross-appealed complaining that the 
trial court erred in not awarding incidental dam- 
ages and in finding a modification of the terms of the 
contract supporting a payment to defendant of more 
than the origina] $25,000 contract price. Additionally, 
the plaintiff claims the trial court further erred in 
departing from the law of the case in Case I where 
we said that ‘‘All of the efforts of the parties were 
directed in an attempt to make the machine operate”’ 
and therefore none of defendant’s activities were in 
connection with any agreed modification. The an- 
swer to both of these allegations is that factual ques- 
tions were presented which were resolved in favor of 
the defendant. Additionally, as to the second con- 
tention, ‘‘The rule that the trial court, as well as this 
court, is bound by a legal principle once determined 
in a case does not apply to decisions rendered on 
questions of fact.’’ System Meat Co. v. Stewart, 190 
Neb. 682, 211 N. W. 2d 902 (1973). 

The findings of the trial court are not clearly 
wrong and therefore its action and judgment are af- 
firmed. 

AFFIRMED. 

Murpny, District Judge, dissents. 
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RICHARD N. GATES AND BETTY B. GATES, APPELLANTS, 
Vv. Sam J. HOWELL ET AL., APPELLEES. 
282 N. W. 2d 22 


Filed July 31,1979. No. 42347. 


1. Taxation: Legislature. The Legislature is powerless to relieve 
from the burdens of taxation the property of any individual or 
corporation, and the constitutional rule of uniformity requires 
that all taxable property within the taxing district where the assess- 
ment is made shall be taxed, except property specifically exempt 
by the fundamental law. 

2. Taxation. Taxes on all tangible personal property are to be levied 
by valuation uniformly and proportionately except as otherwise 
specifically exempted. 

3. Taxation: Constitutional Law. The establishment of two methods 
of valuation of property in the same class for taxation purposes 
results in a want of uniformity within the constitutional prohibi- 
tion of Article VIII, section 1, of the Constitution of the State of 
Nebraska. 

4. Legislature: Police Power: Property. The Legislature may, in 
the exercise of its police power, prescribe reasonable regulations 
for the ownership of personal property, including the manner in 
which it is titled. 

Appeal from the District Court for Douglas County: 
PATRICK W. Lyncu, Judge. Reversed and remanded 
with directions. 


Vard R. Johnson, for appellants. 


Paul L. Douglas, Attorney General, Ralph H. Gil- 
lan, Donald L. Knowles, Douglas County Attorney, 
and Rockford G. Meyer, for appellees. 


Heard before KrivosHa, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinas, JJ. 


KRIVOSHA, C. J. 

By this appeal the State urges us to declare that a 
‘house is not a home;” or more specifically, to de- 
termine that a mobile home 24 feet wide and 60 feet 
long, containing approximately 1,400 square feet, 
with 3 bedrooms, a kitchen, living room, dining 
room, 1% baths, fully air-conditioned, and carpeted, 
is properly defined as ‘‘a motor vehicle’’ under the 
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provisions of section 77-1238, R. R. S. 1948, and as 
such may be assessed and taxed as a motor vehicle 
under the provisions of sections 77-1239 to 77-1242.02, 
R. R. 8. 1943, as amended. 

Plaintiffs, who are owners of a 1972 Marlette 
mobile home located in Douglas County, Nebraska, 
filed their petition in the District Court for Douglas 
County, Nebraska, seeking, among other things, to 
have the provisions of sections 77-1238 to 77-1241, R. 
R.S. 1948, insofar as they applied to plaintiffs’ mobile 
home, declared to be in violation of Article VIII, sec- 
tion 1, of the Constitution of the State of Nebraska, 
and to further enjoin the collection of such taxes as 
assessed and levied upon plaintiffs’ mobile home 
pursuant to sections 77-1239 to 77-1241, R. R. 8. 1943. 
The various defendants filed answers generally 
denying the allegations of the petition and praying 
that the action be dismissed. 

Prior to trial it was stipulated and agreed by the 
parties that the plaintiffs were residents of Omaha, 
Douglas County, Nebraska, and the owners of the 
mobile home as defined in section 60-1601.01, R. R. S. 
1943, and described in the petition. It was further 
stipulated by the parties that the plaintiffs had 
standing to bring the action on behalf of themselves 
and all other taxpayers owning mobile homes sim- 
ilarly situated. 

After trial the District Court entered its order up- 
holding the constitutionality of taxing mobile homes 
as motor vehicles under the provisions of sections 
77-1239 to 77-1241, R. R. S. 1943, and dismissed plain- 
tiffs’ petition. Plaintiffs perfected their appeal to 
this court setting forth a number of assignments of 
error, including a claim that taxing mobile homes as 
motor vehicles under the provisions of sections 77- 
1239 to 77-1241, R. R. S. 1943, was in violation of Arti- 
cle VIII, section 1, of the Constitution of the State of 
Nebraska. We agree with the plaintiffs’ contention 
in that regard and find that a mobile home is not a 
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motor vehicle within the exception provided in Ar- 
ticle VIII, section 1, of the Constitution of the State 
of Nebraska. Therefore, such structure may not be 
taxed as a motor vehicle due to the fact that such 
method of taxation results in the mobile home being 
taxed nonuniformly and disproportionately to all 
other personal property. Because of that determin- 
ation, we need not consider other assignments of 
error raised by the plaintiffs. 

While the problem involved in this appeal is of ex- 
treme importance, the resolution of the question is 
not necessarily complicated. Unless we can find 
and declare that a ‘‘mobile home’’ is in fact a 
“‘motor vehicle,’’ the Legislature is prohibited from 
taxing a mobile home in the same manner as a 
motor vehicle and different than all other personal 
property. Merely including a mobile home within 
the definition of motor vehicle is insufficient. An ex- 
amination of Article VIII, section 1, of the Constitu- 
tion of the State of Nebraska, makes such a conclu- 
sion apparent and mandatory. Article VIII, section 
1, of the Constitution of the State of Nebraska, pro- 
vides, in part, as follows: ‘‘The necessary revenue 
of the state and its governmental subdivisions shall 
be raised by taxation in such manner as the Legisla- 
ture may direct. Taxes shall be levied by valuation 
uniformly and proportionately upon all tangible 
property and franchises, except that the Legislature 
may provide a different method of taxing motor 
vehicles * * *.’’ 

Prior to 1952, Article VIII, section 1, of the Con- 
stitution of the State of Nebraska, contained no 
exceptions, and provided as follows: ‘‘The neces- 
sary revenue of the state and its governmental sub- 
divisions shall be raised by taxation in such manner 
as the Legislature may direct; but taxes shall be 
levied by valuation uniformly and proportionately 
upon all tangible property and franchises, and taxes 
uniform as to class may be levied by valuation upon 
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all other property. Taxes, other than property taxes, 
may be authorized by law. Existing revenue laws 
shall continue in effect until changed by the Legisla- 
ture.’’ 

The language of Article VIII, section 1, of the Con- 
stitution of the State of Nebraska, has oftentimes 
been reviewed by this court. In each instance, we 
have clearly and unequivocally found that the provi- 
sions of Article VIII, section 1, require not only that 
the valuation of property for taxation be uniform, 
but the rate as well. Peterson v. Hancock, 155 Neb. 
801, 54 N. W. 2d 85. In that case we said: ‘In every 
instance where this court has spoken upon the sub- 
ject, it has been determined that the legislature is 
powerless to relieve from the burdens of taxation the 
property of any individual or corporation, but that 
the constitutional rule of uniformity requires all tax- 
able property within the taxing district where the 
assessment is made shall be taxed, except property 
specifically exempt by the fundamental law. This 
doctrine is entirely sound, and the language of the 
constitutional provision we have been considering 
will not authorize or permit any other or different 
interpretation.’’ To the same effect, see, State v. 
Savage, 65 Neb. 714, 91 N. W. 716; High School Dis- 
trict v. Lancaster County, 60 Neb. 147, 82 N. W. 380. 

It is therefore clear that under the provisions of 
Article VIII, section 1, of the Constitution of the 
State of Nebraska, as it existed prior to 1952, all tan- 
gible personal property, including motor vehicles, 
was required to be valued and taxed uniformly and 
proportionately. 

In 1952, the people of the State of Nebraska 
amended Article VIII, section 1, of the Constitution 
of the State of Nebraska, by providing the exception — 
with regard to motor vehicles, and authorizing the 
Legislature to provide for a different method of tax- 
ing motor vehicles. 

It was this basic amendment made in 1952 which 
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has resulted in motor vehicles being assessed and 
taxed in a different manner from other personal 
property as now prescribed in sections 77-1238 
through 77-1242.02, R. R. 8. 1943, as amended. 

The differences between the taxation of motor ve- 
hicles and all other personal property are significant. 
All personal property subject to taxation other than 
motor vehicles and those items of personal property 
further specifically exempted under subsequent 
amendments to Article VIII, section 1, is valued for 
purposes of taxation as of January 1 of each year, 
section 77-1201, R. R. S. 1948, and shall be valued at 
its actual value which shall then be assessed at 35 
percent of such actual value. § 77-201, R. R. 8. 1943. 

On or before September 1 of each year, the county 
board of equalization then levies the necessary taxes 
for the current year, which taxes then become due 
and owing on December 1 of the assessment year. 
§ 77-1601, R. R. S. 1943. 

Motor vehicles on the other hand are assessed on 
the basis of a schedule of actual values prepared by 
the Tax Commissioner. § 77-1239, R. 8. Supp., 1978. 
Taxes are assessed and collected at the time the 
motor vehicle is registered based upon a tax equal to 
the ad valorem rate for all purposes for the preced- 
ing year in the several taxing units of the state in 
which the motor vehicle has tax situs. § 77-1240.01, 
R. R. 8. 1943. Moreover, upon the transfer of owner- 
ship of any motor vehicle, the transferor shall be 
credited with the number of unexpired months re- 
maining in the registration period and shall receive 
a refund back for such unused tax. § 77-1240.03, R. 
R. S. 1948. No similar provision is made with re- 
gard to other personal property. 

It is therefore clear that the method of taxation 
and perhaps even the manner of assessment be- 
tween motor vehicles and all other personal prop- 
erty is different and is not uniform. But for the 
exemptions specifically provided for in Article VIII, 
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section 1, of the Constitution of the State of Nebraska, 
for motor vehicles, such procedure would be totally 
invalid in that taxes on all tangible personal prop- 
erty are to be levied by valuation uniformly and pro- 
portionately except as otherwise _ specifically 
exempted. See, Grainger Brothers Co. v. Board of 
Equalization, 180 Neb. 571, 144 N. W. 2d 161; Homan 
v. Board of Equalization, 141 Neb. 400, 3 N. W. 2d 
650; H/K Company v. Board of Equalization, 175 
Neb. 268, 121 N. W. 2d 382; State ex rel. Meyer v. 
McNeil, 185 Neb. 586, 177 N. W. 2d 596. The estab- 
lishment of two methods of valuation of property in 
the same class for taxation purposes results in a 
want of uniformity within the constitutional prohibi- 
tion of Article VIII, section 1, of the Constitution of 
the State of Nebraska. First Nat. Bank & Trust Co. 
v. County of Lancaster, 177 Neb. 390, 128 N. W. 2d 
820; State ex rel. Meyer v. McNeil, supra. 

The State argues that the purpose of amending 
Article VIII, section 1, of the Constitution of the 
State of Nebraska, was to grant the Legislature wide 
discretion in both defining motor vehicles and in de- 
termining what items of personal property may be 
included as a motor vehicle and thus taxed differ- 
ently from other personal property. 

Both a reading of the legislative history preceding 
the amendment in 1952 to Article VIII, section 1, of 
the Constitution, and a plain reading of the words 
‘“‘motor vehicles’ makes it manifestly clear that the 
people of the State of Nebraska, in amending Article 
VIII, section 1, did not intend to include mobile 
homes as a motor vehicle. The legislative history 
discloses that the purpose of the amendment was to 
permit the state to design a taxing method for motor 
vehicles which would prevent losses from nomad or 
transient owners. It was also stated that under the 
law as it existed prior to the amendment, it was pos- 
sible for the owners of motor vehicles to own the 
vehicles for up to 21 months without the payment 
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of any tax. Nothing was said about mobile homes. 

The evidence in this case discloses that the mobile 
homes in question resemble in all respects a resi- 
dence. A double-wide inevitably consists of a unit 
which is basically two pieces that fit together and 
form a mobile home approximately 24 feet wide. 

While it is true that single-wides and double-wides 
may contain axles and tires that allow them to be 
towed, usually by special vehicles, to the place 
where they are located, once they are placed upon 
their permanent pads the axles and wheels are 
usually removed and the mobile home becomes im- 
mobile. It is likewise true, with regard to the double- 
wides, that when being towed they are separated 
and open to the elements on one side except for per- 
haps a plastic cover. Each half is separately trans- 
ported and could not in any manner be used while 
being conveyed as a motor vehicle or trailer. Like- 
wise, single-wides, when being transferred, are not 
at all self-contained units, and could not be operated 
or used as a trailer. 

At their location they are removed from the axles 
and wheels and placed on concrete pads and piers 
each about 6 to 7 feet apart. In addition, with units 
constructed during the last 3 years, hurricane bands 
built into the walls of the units are anchored with 
bolts augered 3 to 4 feet into the ground. 

Until they are put in place and made immobile, 
there are no utilities which operate, and once put in 
place and made immobile, they are often skirted 
around their bases. According to the plaintiffs’ wit- 
ness, between 75 and 80 percent of mobile homes 
once located are never moved. When they are 
moved, it takes approximately 3 days to dismantle 
the mobile home and set it up for moving, and sev- 
eral more days to replace it in its new location. At 
present prices moving expenses will range from $500 
for a single-wide, to $1,000 for a double-wide. 

The evidence in this record further discloses that 
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the interiors of these mobile homes resemble a resi- 
dence in every respect, and one looking at the ex- 
hibits disclosing the interior of these mobile homes, 
if not advised that in fact they were mobile homes, 
would not be able to distinguish them from any other 
residence. They are not in any stretch of the 
imagination a motor vehicle. 

Courts which have been called upon to examine 
the meaning of the word ‘‘motor vehicle’’ have like- 
wise, almost without exception, concluded that a 
motor vehicle is a self-propelled vehicle designed 
for, intended to be used for, or actually used to 
transport persons and property over roads and high- 
ways. See, International Ins. Co. in N. Y. v. Hens- 
ley Steel Co., Inc., 497 S. W. 2d 64 (Tex. Civ. App., 
1973); Travelers Insurance Company v. Elkins, 468 
S. W. 2d 487 (Tex. Civ. App., 1971). 

Black’s Law Dictionary, (4th Ed., 1968), defines a 
motor vehicle as ‘‘[A]ny self-propelled ‘vehicle,’ de- 
fined as including every device in, upon, or by which 
any person or property is or may be transported or 
drawn upon a highway, except devices moved by 
human or muscular power or used exclusively upon 
stationary rails or tracks.’’ Almost without excep- 
tion the plain meaning of the word ‘‘motor vehicle”’ 
implies that the device in some manner be a self- 
propelled wheeled conveyance. See, Webster’s 
Third International Dictionary, p. 1476 (1968); 
American Heritage Dictionary, p. 857 (1969). 

Furthermore, it appears that notwithstanding the 
Legislature’s attempt to prescribe a particular 
method of taxing mobile homes as motor vehicles, 
the Legislature has nonetheless recognized that 
mobile homes are in fact residences and not motor 
vehicles. Article VIII, section 2, of the Constitution, 
provides: ‘‘The Legislature may by general law 
provide that a portion of the value of any residence 
actually occupied as a homestead by any classifica- 
tion of owners as determined by the Legislature 
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shall be exempt from taxation.’’ Pursuant to that 
authority, the Legislature has adopted section 77- 
202.12, R. S. Supp., 1978, defining homestead to 
mean: ‘‘* * * either (a) a residence or mobile 
home, and the land surrounding it, not exceeding 
one acre, in this state actually occupied as such by a 
natural person * * *, or (b) a residence or mobile 
home located on land leased by the owner of the res- 
idence or mobile home, which is located within this 
state, and is actually occupied by the person * * *.”’ 
(Emphasis supplied.) The owner of a mobile home 
is thus granted a homestead exemption in the same 
manner as the owner of ahome. How can it be sug- 
gested for a moment that the owner of a motor 
vehicle is entitled to a homestead exemption? 

No one can seriously contend that these mobile 
homes are anything other than a residence, and if 
placed on one’s own land as opposed to leased land, 
would be considered as real estate. § 60-1601.01, R. 
R. 8S. 1943. The conclusion that the Legislature ex- 
ceeded its authority in defining a mobile home as a 
motor vehicle is inescapable. Having reached that 
conclusion, we must further determine that mobile 
homes must be assessed and taxed uniformly and 
proportionately with all other personal property and 
may not therefore be taxed in the manner prescribed 
by sections 77-1238 to 77-1242.02, R. R. S. 1943, as 
amended. For that reason we must find and deter- 
mine that the provisions of sections 77-1238 through 
77-1242.02, insofar as they include mobile homes 
within the definition of motor vehicles, are void and 
unenforceable. 

Two other somewhat related matters are raised in 
this appeal which deserve comment. 

The State on the one hand argues that a mobile 
home is a motor vehicle because it is initially titled 
through a manufacturer’s certificate of title and ulti- 
‘mately registered to the owner through a certificate 
of title, much like a motor vehicle. The manner in 
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which evidence of ownership is established cannot 
alter the Constitution of this state. 

The Legislature may in the exercise of its police 
power prescribe reasonable regulations for the 
ownership of personal property, including the man- 
ner in which it is titled. Taylor v. Karrer, 196 Neb. 
581, 244 N. W. 2d 201; State ex rel. Rogers v. Swan- 
son, 192 Neb. 125, 219 N. W. 2d 726. The manner in 
which proof of ownership is established, however, 
does not permit the Legislature to make any item of 
personal property what it is not, and thereby avoid 
the requirements of Article VIII, section 1, of the 
Constitution of the State of Nebraska, with regard to 
uniformity. The simple permitted act of requiring a 
boat, for instance, to have a certificate of title would 
not make the boat a motor vehicle. Likewise, per- 
mitting ownership of a mobile home to be estab- 
lished by a certificate of title does not make ita 
motor vehicle. 

The plaintiffs on the other hand argue that impos- 
ing a requirement that an owner of a mobile home 
pay a fee of $2.50 to obtain a permit for a mobile 
home also violates Article VIII, section 1, and Ar- 
ticle III, section 18, of the Constitution of the State of 
Nebraska. We think not. 

Under the provisions of Article VIII, section 2, of 
the Constitution of the State of Nebraska, the Legis- 
lature may establish reasonable classes of personal 
property. Putting all mobile homes in a separate 
class of personal property appears to us to be rea- 
sonable. Taylor v. Karrer, supra; State ex rel. 
Rogers v. Swanson, supra. We believe that the trial 
court correctly found that the requirement of obtain- 
ing a permit for a mobile home was an exercise of 
the police power and not the taxing power of the 
state. Often items of personal property are required 
to be registered. One such class which quickly 
comes to mind is boats. The purpose of requiring 
registration, however, is not for the purpose of rais- 
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ing revenue, but rather for the purpose of fulfilling 
the lawful authority of the state with regard to the 
public health, safety, and welfare. We find nothing 
wrong with the state requiring the registration of 
mobile homes and the assessing of a reasonable fee 
to defray the costs of registration and inspection, if 
any. State v. Phillips, 133 Neb. 209, 274 N. W. 459; 
Littlefield v. State, 42 Neb. 223, 60 N. W. 724. 

The judgment of the trial court, therefore, is re- 
versed and the cause remanded with directions to 
enter a judgment in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, DEPARTMENT OF ROADS, APPELLEE, 
v. MAYHEW PRODUCTS CORPORATION, APPELLANT. 
281 N. W. 2d 783 


Filed July 31, 1979. No. 42392. 


Statutes: Highways: Police Power. Sections 39-1320 to 39-1320.11, 
R. R. S. 1943, making it unlawful to erect or maintain certain 
advertising signs along the Interstate and other highways, con- 
stitute a reasonable and valid exercise of the police power which 
bears a substantial relation to the public health, safety, and gen- 
eral welfare, and those statutes are constitutional. 


Appeal from the District Court for Hall County: 
Lioyp W. KELLY, JR., Judge. Affirmed. 


R. Steven Geshell of Robak and Geshell, for appel- 
lant. 


Paul L. Douglas, Attorney General, Warren D. 
Lichty, Jr. and Randall E. Sims, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HasTINnGs, JJ. 


McCown, J. 
_ The plaintiff, State of Nebraska, Department of 
Roads, brought this action against the defendant for 
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a mandatory injunction requiring defendant to re- 
move an outdoor advertising sign located within 660 
feet of the right-of-way of an interstate highway. 
The District Court found generally in favor of the 
plaintiff, granted the injunction, and ordered the de- 
fendant to remove the sign. The defendant has ap- 
pealed. 

This proceeding was filed July 18, 1972. The case 
was tried to the District Court in 1978 on a stipula- 
tion of facts. On July 15, 1970, Elizabeth Opp, the 
owner of the land upon which the sign was located, 
executed a written agreement granting the defend- 
ant the right to erect and maintain advertising signs 
upon the land for a period of 5 years. On January 
25, 1972, defendant entered into a contract with Mas- 
ten’s Campers Haven to prepare and erect an out- 
door advertising display on the site. Construction of 
the sign began on February 2, 1972, and actual in- 
stallation on the site began on March 21, 1972. As of 
March 27, 1972, the four support poles and two cross- 
bars had been erected and installed. No facing, 
trim, ornamentation, or lighting had been attached 
to the poles as of that date. By April 20, 1972, the 
Masten sign was in place and completed except for 
lighting. The sign is within 660 feet of the right-of- 
way of Interstate Highway No. 80, and the sign has 
been maintained there since its erection. 

L.B. 1181, Laws of 1972, now section 39-1320 et seq., 
R. R. 8S. 1943, became effective March 27, 1972, and, 
among other things, made it unlawful to place ad- 
vertising signs along any interstate highway without 
a written permit from the Department of Roads. 
Violation of any of the provisions of the act is a mis- 
demeanor. The act also contained exceptions for 
advertising signs lawfully erected or in existence 
prior to March 27, 1972, and authorized the Depart- 
ment of Roads to acquire or condemn interests in 
real or personal property necessary to exercise the 
power granted to it under L.B. 1181. 
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No permit for the erection of the sign involved 
here has been requested or acquired by the defend- 
ant from the department, and notice to remove the 
sign was given to the defendant on April 27, 1972. 
The Department of Roads has not instituted any con- 
demnation action against the defendant, Mayhew 
Products Corp., or Opp, or Masten’s Campers Haven. 

On May 3, 1978, the District Court found generally 
in favor of the plaintiff, granted an injunction ‘‘until 
such time as defendant complies with L.B. 1181,” 
and ordered the defendant to remove the sign within 
30 days. 

Defendant contends that sections 39-1320 to 39- 
1320.11, R. R. S. 1943, inclusive, are unconstitutional 
as applied to the defendant. Defendant asserts that 
the statutes constitute a taking of property without 
just compensation, deprive defendant of property 
without due process of law, impair the obligation of 
contracts, and impose retroactive provisions consti- 
tuting ex post facto laws. We disagree. 

The statutes involved here were adopted by the 
State of Nebraska to obtain the financial incentives 
provided by the federal Highway Beautification Act 
of 1965, as amended. 23 U.S. C.,§131. Virtually all 
judicial opinions passing upon the constitutionality 
of legislative restrictions on highway advertising 
structures enacted to comply with the federal stat- 
utes have held that such statutes constitute a reason- 
able and valid exercise of the police power which 
bears a substantial relation to the public health, 
safety, and general welfare. The constitutionality of 
such statutes has been maintained as against all of 
the contentions raised by the defendant here. See 
Annotation, Validity and Construction of State or 
Local Regulation Prohibiting the Erection or Main- 
tenance of Advertising Structures Within a Specified 
Distance of Street or Highway, 81 A. L. R. 3d 564. 
See, also, Yarbrough v. Ark. State Hwy. Comm’n., 
260 Ark. 161, 539 S. W. 2d 419 (1976); Mississippi State 
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Highway Com’n. v. Roberts Ent., Inc., 304 So. 2d 637 
(Miss., 1974); Markham Advertising Co. v. State, 73 
Wash. 2d 405, 439 P. 2d 248 (1968). The latter case 
points out that the exercise of reasonable restric- 
tions under the police power does not constitution- 
ally require the payment of compensation and that 
almost half of the states which have enacted legisla- 
tion under the federal authorization have made no 
provision for payment of compensation under their 
statutes. 

Section 39-1320.01, R. R. S. 1943, authorizes con- 
demnation and requires payment of just compensa- 
tion for the removal of outdoor advertising signs, 
displays, and devices ‘‘lawfully erected or in exist- 
ence prior to March 27, 1972, and not conforming to 
the provisions of this act except as otherwise author- 
ized by this act; * * *.”’ 

In the present case a major issue was whether the 
particular sign involved here was ‘“‘lawfully erected 
or in existence prior to March 27, 1972.’’ The Dis- 
trict Court found generally for the plaintiff, but 
made no specific finding on the factual issue of 
whether the sign was in existence prior to March 27, 
1972. If it was, compensation would be due under 
the statute upon any taking or damaging; otherwise 
it would not. 

The Nebraska act states that it is intended to com- 
ply with the provisions of 23 United States Code 131, 
as amended. Title 23, U.S. C., section 131 (e), pro- 
vides: ‘‘Any sign, display, or device lawfully in 
existence along the Interstate System or the Federal- 
aid primary system on September 1, 1965, which 
does not conform to this section shall not be required 
to be removed until July 1, 1970. Any other sign, 
display, or device lawfully erected which does not 
conform to this section shall not be required to be 
removed until the end of the fifth year after it be- 
comes nonconforming.’’ The 5-year period was in- 
tended as an amortization provision. It should be 


270 NEBRASKA REPORTS [Vou. 204 
State v. Mayhew Products Corp. 


noted in the case now before us that the sign in- 
volved, even if lawfully erected, has now been main- 
tained in place as a nonconforming sign for a period 
of more than 7 years. At the latest, the sign in- 
volved here became nonconforming in April 1972, 
when its erection was complete, regardless of 
whether its erection was lawful or unlawful at the 
time. 

We hold that the provisions of sections 39-1320 to 
39-1320.11, R. R. S. 1943, constitute a reasonable and 
valid exercise of the police power which bears a sub- 
stantial relation to the public health, safety, and 
general welfare, and that the statutes are constitu- 
tional. 

L.B. 40 of the 1977 legislative session, operative 
January 1, 1979, added the following language to the 
provisions of section 39-1320.10, R. R. S. 1943: ‘‘In 
addition to any other available remedies, the Direc- 
tor-State Engineer, for the department and in the 
name of the State of Nebraska, may apply to the dis- 
trict court having jurisdiction for an injunction to 
force compliance with any of the provisions of this 
act or rules and regulations promulgated thereunder. 
When any person, firm, company, or corporation 
deems its property rights have been adversely af- 
fected by the application of the provisions of this act, 
such person, firm, company, or corporation shall 
have the right to have damages ascertained and 
determined pursuant to the provisions of Chapter 76, 
article 7.”’ ‘‘[T]his act’’ refers to the statutes under 
challenge here, and Chapter 76, article 7, contains 
the statutes relative to eminent domain. 

Section 76-705, R. R. S. 1943, provides: ‘‘If any 
condemner shall have taken or damaged property 
for public use without instituting condemnation pro- 
ceedings, the condemnee, in addition to any other 
available remedy, may file a petition with the 
county judge of the county where the property or 
some part thereof is situated to have the damages 
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ascertained and determined.’ Obviously, there has 
been no taking or damaging of defendant’s property 
as yet, and there will be none until the injunctive re- 
lief granted by the District Court is carried out. It 
is also clear, under the present provisions of section 
39-1320.10, that an injunction may properly be en- 
tered to require compliance with the act prior to the 
determination of whether any person has, or does 
not have, a right to damages resulting from the 
application of the provisions of the act. 

For purposes of the eminent domain provisions, 
the effective date of the injunction must be regarded 
as the date of any taking or damaging, if there is 
any right to compensation for any such taking or 
damaging. In this case the effective date of the in- 
junction granted will now be the date of issuance of 
the mandate of this court. 

Except for such modification in date, the order of 
the District Court is affirmed. If the defendant can 
establish that the sign here was lawfully erected or 
in existence prior to March 27, 1972, the remedy of 
inverse condemnation is available. 

AFFIRMED. 


CARLETON PETTIJOHN, JR., APPELLEE AND CROSS- 
APPELLANT, V. STATE OF NEBRASKA, BOARD OF 
E:DUCATIONAL LANDS AND F'UNDS, APPELLANT 
AND CROSS-APPELLEE. 

281 N. W. 2d 901 


Filed August 7, 1979. No. 41977. 


1. Public Lands: Trusts. The Board of Educational Lands and 
Funds, as a trustee, acts in a representative capacity and persons 
dealing with it are bound to be cognizant of its powers. 

2. Public Lands: Words and Phrases. The value to the land means 

that amount of money that the improvement enhapces, contributes, 

increases, or adds to the value of the land. 
3 In arriving at the value to the land af an improve- 


aa 
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ment, consideration should be given to its functional use, location 
on the land, utility, obsolescence, overbuilding or want of use, state 
of repair, cost to the lessee less depreciation, adaptability, and all 
other facts and circumstances shown by the evidence that are not 
speculative that relate to any purpose for which the improvement 
is reasonably useful to the unimproved land at the time of de- 
termination, or which will become so useful in the near future. 

4. Public Lands: Leases: Words and Phrases. The measure of 
lessee’s compensable interest in the improvements should be de- 
termined as follows: First, determine the fair market value of the 
school land with only the improvements whose values are disputed. 
Then, determine the fair market value of the school land without 
any improvements owned by the lessee. The difference (re- 
mainder) between these two values is the value to the land of the 
lessee’s compensable interest in the disputed improvements. Inso- 
far as this rule is contrary to State v. Rosenberger, 187 Neb. 726, 
193 N. W. 2d 769, that case is overruled. 

5. Public Lands: Statutes: Attorney’s Fees. In proceedings under 
section 72-240.02 et seq., R. R. S. 1943, the trial court is without 
authority to fix appraiser fees and attorney’s fees to be taxed 
against the Board of Educational Lands and Funds. 


Appeal from the District Court for Brown County: 
Henry F. Rermer, Judge. Reversed and remanded 
for a new trial. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellant. 


Forrest F. Peetz of Magnuson, Magnuson & Peetz, 
for appellee. 


Heard before Krivosna, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastInGcs, JJ. 


PER CURIAM. 

Defendant, State of Nebraska Board of Education- 
al Lands and Funds (Board), appeals from a jury 
verdict in the District Court for Brown County, Ne- 
braska, determining $14,700 as the value of per- 
mitted improvements owned by lessee-plaintiff, 
Carleton Pettijohn, Jr., as located on leased school 
lands being sold by the Board. Defendant claims as 
error: (1) The admission of evidence of a value of 
improvements other than the contributory value of 
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the improvements to the land; (2) refusal, as evi- 
dence of impeachment, of plaintiff’s personal prop- 
erty tax schedule; (3) refusal of defendant’s ten- 
dered instructions; and (4) awarding attorney’s fees 
and appraiser fees. Plaintiff cross-appeals claiming 
the court erred in striking certain improvements as 
‘not compensable. 

Plaintiff is the county assessor of Brown County, 
Nebraska, and holder of a school land lease of 76.90 
acres of pastureland adjacent to a railroad right-of- 
way near Long Pine, Brown County, Nebraska. 

The annual rental is $112.80. Some of the im- 
provements were built as a stockyard loading fa- 
cility prior to 1934 when plaintiff’s father purchased 
them for an unknown consideration; he died in 1958. 
In 1964, plaintiff and his mother became the lessees 
as joint tenants under the present lease, expiring 
December 31, 1975; she died in 1968. There is evi- 
dence of overbuilding and improvement for the 
special use and benefit of the plaintiff in that he uses 
the land as improved as headquarters for his cattle 
ranching operation, which includes 1,850 acres of ad- 
joining pastureland that he owns and other leased 
land. 

This proceeding has origin in sections 72-240.07 to 
72-240.24, inclusive, R. R. S. 1943. Pursuant to sec- 
tion 72-240.11, R. R. 8. 1943, the Board prepared a list 
of permitted improvements as agreed by the par- 
ties, including a house, garage, bunkhouse, barn, 
stock well, jet pump, automatic waterer, U. G. Pipe, 
fencing - 400 rods, corrals, pipe gates, and chute. 
The parties were unable to agree as to values and 
defendant applied to the county court to determine 
their value. § 72-240.13, R. R. S. 1943. The ap- 
praisers found the improvements had a value of 
$17,250. Defendant appealed to the District Court 
where the jury returned a $15,700 verdict on Decem- 
ber 3, 1977, assigning separate values for each im- 
provement. At the beginning of the trial, defendant 
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moved to strike the stock well, jet pump, automatic 
waterer, and U. G. pipe as being nonpermitted im- 
provements; the motion was granted after the jury 
verdict; and the jury verdict was reduced by $1,000, 
which was the assigned value for those four im- 
provements. The trial court awarded plaintiff attor- 
ney’s fees of $2,750 and $150 each for two appraisers. 

The origin, history, and development of the law in 
school land cases has been reviewed many times. 
See State ex rel. Ebke v. Board of Educational 
Lands and Funds, 154 Neb. 244, 47 N. W. 2d 520 
(1951); Banks v. State, 181 Neb. 106, 147 N. W. 2d 182 
(1966); State v. Rosenberger, 187 Neb. 726, 193 N. W. 
2d 769 (1972). 

Structural improvements erected by a lessee on 
school] lands (now permitted improvements) are the 
property of the lessee with the right of removal. 
§ 72-240.07, R. R. S. 1943. Prior to 1965, at the 
termination of the lease, the lessee had the option to 
remove the improvements or sell them to the new 
lessee. In 1965, section 72-257, R. R. S. 1943, gave 
authority to the Board to sell school lands. The 
lessee now has the right to either remove or to sell 
the improvements to the buyer of the land. In the 
latter event, the lessee’s interest is described as a 
compensable interest to be determined by statutory 
procedures as it has value to the land. See Banks v. 
State, supra. 

The main question here is the proper measure of 
lessee’s compensable interest in permitted improve- 
ments. Plaintiff contends section 72-240.18 (1), R. R. 
S. 1943, as given by the court in instruction No. 3, set 
out below, properly states the rule. We think this 
contention is met by Friehe v. State, 199 Neb. 504, 
259 N. W. 2d 925 (1977), interpreting section 72-240.18 
(2), R. R. S. 1948, in which we held that cost was 
only one factor in determining the value of crops and 
that the appraisers should consider all factors which 
would normally enter into the determination of 
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value. Defendant contends that cost means the 
lessee’s actual cost, claiming as authority State v. 
Rosenberger, supra. 

“The public school lands of the state are trust 
property and the state is required to administer 
them as such for the benefit of the common schools 
of the state. * * * The power to lease the public 
school lands of the state rests with the Board of 
Educational Lands and Funds in the manner pro- 
vided by the Legislature. * * * A trustee acts ina 
representative capacity and persons dealing with 
him are bound to be cognizant of his powers. * * *,”’ 
State ex rel. Ebke v. Board of Educational Lands 
and Funds, supra. 

As will be noted later, parts of the concurring 
opinion of Carter, J., in Banks bear special atten- 
tion: ‘‘The interest of the lessee is therefore a lim- 
ited title or, what would probably be more accurate, 
a compensable interest in the improvements on the 
leased lands. * * * The Legislature is authorized 
to provide by statute the terms upon which the pub- 
lic school lands of the state may be sold, but such 
terms must be consonant with the duties and func- 
tions of a trustee acting in a fiduciary capacity. It 
is the duty and function of a trustee to avoid unnec- 
essary risks of loss and at the same time to obtain a 
maximum return to the trust estate consistent with 
the avoidance of such risks. * * * The more impor- 
tant issue is the determination of the compensable 
interest of the lessee and the type of evidence re- 
quired to support a judgment. 

“T am of the opinion that the cost of the improve- 
ments to the occupying lessee is generally of little 
evidentiary value, although it may constitute a max- 
imum that may be recovered. The determination of 
the value of improvements on a cost basis overlooks 
depreciation, obsolescence, overimprovement, and a 
possible want of benefit to the land. Some of the im- 
provements listed by the statute may be paid for in 
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whole or in part by the government as a matter of 
public policy, and should not accrue to the benefit of 
the occupying lessee. Certainly any value added to 
the land itself, as distinguished from the actual 
value of the improvements, is the property of the 
trustee. The compensable interest of the lessee 
should not be permitted to exceed the value of the 
improvements to the land at the time of the termina- 
tion of the occupying tenant’s lease. Compensation 
for improvements must be consistent with the over- 
all purpose, spirit, and public policy involved. Any 
judgment which in effect invades the trust res can- 
not be sustained.”’ 

L. B. 704 (1967) was the Legislature’s direct re- 
sponse to State v. Banks, supra, amending appli- 
cable statutes to provide guidelines for the Board 
and the lessees of school lands to arrive at the value 
of the lessee’s compensable interest in their im- 
provements on the school land which throughout the 
statute is described as ‘‘the value to the land of per- 
mitted improvements and growing crops * * *.’’ 
§ 72-240.10, R. R. S. 1943. The legislative history re- 
fers to Judge Carter’s concurring opinion, and shows 
an effort was made by that body to meet the Banks’ 
decision and the request of the Board of Educational 
Lands and Funds for procedural guidelines. Senator 
Ramey Whitney, cointroducer of the bill, said: ‘‘The 
purpose of LB 704 is to set up guidelines for the ap- 
praisal of the improvements on state school lands 
when the land is sold or leased. The appraisal 
methods are in accord with the recent decisions of 
the Nebraska Supreme Court, which will protect the 
value of the trust. * * * The appraised values are 
intended not to exceed the value which the improve- 
ments add to the value of the land. * * * But in de- 
termining value of all improvements, including 
growing crops, the appraisers may consider any evi- 
dence given them as to value in determining the 
actual value of improvements. However, the actual 
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value of improvements shall be determined by con- 
sidering the improvements in question as a part of 
the school] land unit and not as if severed from the 
realty.’’ (Emphasis supplied.) 

‘Where an occupying claimant is allowed [to re- 
cover] for valuable and lasting improvements made 
while in possession, the measure of his recovery is 
the amount the real estate increased in value by rea- 
son of such improvements, and not the cost of mak- 
ing the same. * * * The report before us plainly in- 
dicates that the appraisers were attempting to fix 
the actual cost of the improvements placed on the 
land, and this, standing alone, is not sufficient evi- 
dence on which to make a finding as to the enhance- 
ment of the value of the land by reason of the im- 
provements.’’ Gombert v. Lyon, 72 Neb. 319, 100 N. 
W. 414. See, also, Attebery v. Prentice, 158 Neb. 795, 
65 N. W. 2d 138. 

“As a general rule, the cost of an improvement is 
a proper factor for consideration in determining its 
value to the property. But ordinarily a finding of 
value cannot be sustained on evidence of cost 
alone.’’ 41 Am. Jur. 2d, Improvements, § 30, p. 500; 
24 A. L. R. 2d 11, at p. 37. 

Since many of the improvements in this case were 
old and there was no available proof of cost either by 
lessee or other source, both parties used the repro- 
duction cost less depreciation method of establishing 
value. Plaintiff’s experts used that amount as the 
market value of the improvement which they then 
testified as being its value to the land. Defendant 
did not object. But the market value of an improve- 
ment standing alone is not its value to the land. 

The court gave instruction No. 3: ‘‘The jury shall 
determine the value to the land of the permitted im- 
provement, to-wit: 1. House. 2. Garage. 3. Bunk 
house. 4. Barn. 5. Stock well. 6. Jet pump. 
7. Automatic waterer. 8. U.G. pipe. 9. Fence - 
400 rods. 10. Corrals. 11. Pipe gates. 12. Chute, 
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as of the date of expiration of the lease on the land, 
namely, on December 31, 1975. 

‘In determining the value of said permitted im- 
provement, the jury shall consider the cost of the 
permitted improvements less any depreciation, ob- 
solescence and any want of benefit to the land, and 
fix an amount in money of such value.”’ 

At the instruction conference, defendant tendered 
the following instruction which was refused: ‘‘You 
are instructed that in determining the value of plain- 
tiff’s improvements to the 76.90 acres of defendant’s 
land you should consider the fair market value of the 
land on December 31, 1975, as if the improvements 
were not on the land. The fair market value of the 
76.90 acres with the improvements should then be 
determined as of the same date. The value which 
you may return is limited to the value of the im- 
provements so determined, or the actual cost of the 
improvements furnished and paid for by the plain- 
tiff, whichever is less.’’ This tendered instruction is 
taken directly from State v. Rosenberger, supra. 

The first paragraph of instruction No. 3 as given 
by the court is a general statement of the law as to 
the measure of plaintiff’s compensable interest in 
the improvements. While the second paragraph of 
that instruction is taken directly from section 72- 
240.18 (1), R. R. S. 1948, we believe it could mislead 
the jury into making cost of the improvement the ae: 
terminative factor. 

The last sentence in defendant’s tendered fnsirue: 
tion suggests that the value of the improvement 
might be limited to: ‘‘* * * the actual cost of the 
improvement furnished and paid for by the tenant.’’ 
Such a limitation could work a hardship on the 
lessee by limiting proof or even preventing proof of 
value in many instances because of long lapse of 
time, lost and destroyed records, and unavailable 
witnesses. The Board now includes in its applica- 
tion form the lessee’s estimate of cost. This proce- 
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dure improves credibility; however, that alone can- 
not determine the value to the land of the improve- 
ment. 

The value to the land means that amount of money 
that the improvement enhances, contributes, in- 
creases, or adds to the value of the land. In arriving 
at the value to the land of an improvement, consid- 
eration should be given to its functional use, location 
on the land, utility, obsolescence, overbuilding or 
want of use, state of repair, cost to the lessee less 
depreciation, adaptability, and all other facts and 
circumstances shown by the evidence that are not 
speculative that relate to any purpose for which the 
improvement is reasonably useful to the unimproved 
land at the time of the determination, or which will 
become so useful in the near future. Consideration 
should not be given to the usefulness of that im- 
provement either (1) with other land; or (2) for a 
special use or purpose other than as it may be 
naturally and reasonably adapted to the land; or (3) 
with other disputed and undisputed improvements 
on the land and those the lessee intends to remove. 
In other words, the measure of value here is unlike 
the unit rule in eminent domain proceedings and 
concerns the separate value to the land of each dis- 
puted permitted improvement. 

Section 72-240.17, R. R. S. 1948, requires the ap- 
praisers to make a valuation for each improvement, 
and the trial court here so provided for the jury to 
do the same in instruction No. 3. This was proper 
where there was more than one disputed improve- 
ment since the statutory procedure is to determine 
the value to the land of each improvement that is 
disputed. The procedure does not change the right 
of the lessee to remove the improvement during the 
term of the lease; however, we do not reach the is- 
sue of any limitation of that right in terms of time. 
The statutes encourage the Board and the lessee to 
agree and compromise on values during the pro- 
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ceedings, and section 72-240.22, R. R. 8. 19438, pro- 
vides: ‘‘The permitted improvements * * * shall be 
deemed to be separate permitted improvements and 
if the board and the lessee agree as to the value of 
some permitted improvements but disagree as to 
the value of others, only those on which they do not 
agree need be appraised * * *.’’ 

The measure of lessee’s compensable interest in 
the improvements should be determined as follows: 
First, determine the fair market value of the school 
land with only the improvements whose values are 
disputed. Then, determine the fair market value of 
the school land without any improvements owned by 
the lessee. The difference (remainder) between 
these two values is the value to the land of the 
lessee’s compensable interest in the disputed im- 
provements. Insofar as this rule is contrary to State 
v. Rosenberger, supra, that case is overruled. 

Where there is more than one disputed permitted 
improvement, the jury should assign a separate 
value to the land for each improvement and caution 
be given that the aggregate of those values must not 
total more than the value to the land determined by 
the foregoing general measure of compensatory in- 
terest. 

On direct examination, plaintiff was allowed to 
testify, over defendant’s objection, as to the value of 
the 12 separate improvements without the qualifica- 
tion of their value to the land, which is fundamental 
to this issue. The objection should have been sus- 
tained. 

During defendant’s cross-examination of plaintiff, 
a copy of his 1976 personal property tax schedule 
was offered for impeachment purposes as it in- 
cluded the item ‘‘Improvements on school lands, 
$3,685.00.’’ Plaintiff’s objection was sustained. Be- 
fore ruling, the court was informed that the lessee 
was required to file such a return, section 77-1209, 
R. R. S. 1948, and the value included on the form was 
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the same figure as used in the county assessor’s rec- 
ords as prepared by a commercial appraisal com- 
pany. The evidence was relevant and should have 
been admitted. 

Defendant objects to the court allowing plaintiff’s 
attorney a fee of $2,750 and a fee of $150 for each of 
plaintiff's two expert witnesses, claiming that such 
allowances are contrary to State ex rel. Ebke v. 
Board of Educational Lands and Funds, 159 Neb. 79, 
65 N. W. 2d 392 (1954): ‘‘It is the practice in this 
state to allow the recovery of attorney’s fees and ex- 
penses only in such cases as are provided for by 
statute, or where the uniform course of procedure 
has been to allow such recovery.’’ The answer is 
that there is statutory authority in section 72-240.19 
(1), R. R. 8. 1948. 

Some history is helpful. Prior to 1968, section 72- 
240.06, R. R. S. 1943, related to the appeal procedure 
in controversies between old and new lessees which 
was adversary in nature providing for appeal in the 
same manner as in eminent domain cases under sec- 
tions 76-716 to 76-720, R. R. S. 1943. At that time sec- 
tion 76-720, R. R. S. 1948, only related to the question 
of which party was to pay the court costs. In 1963, 
section 76-720, R. R. S. 1943, was amended, granting 
the court discretion to allow attorney’s fees and ap- 
praiser fees. In 1967, section 72-240.06, R. R. 8S. 1943, 
was repealed and now appears as section 72-240.19, 
R. R. S, 1948: ‘(1) Appeals from the valuation set 
by the board of appraisers may be made by either 
party in the same manner as appeals from the 
award of a board of appraisers in condemnation pro- 
ceedings as governed by sections 76-715 to 76-721. 
Those provisions shall apply as if the board is the 
condemner and the lessee is the condemnee.”’ (EKm- 
phasis supplied.) , 

The question is whether by the adoption of section 
72-240.19, R. R. S. 19438, the Legislature intended to 
adopt the provisions of section 76-720, R. R. S. 1943, 
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relating to allowance of attorney’s fees and ap- 
praiser fees. We have uniformly held that attor- 
ney’s fees will not be allowed except where spe- 
cifically authorized by statute or by uniform course 
of procedure. State ex rel. Ebke v. Board of Edu- 
cational Lands and Funds, supra. 

In reviewing the legislative history, the subject of 
attorney’s fees was not discussed before the Educa- 
tion Committee but the subject of appraiser fees was 
discussed by Senator Ramey Whitney, one of the 
proponents of the bill. Senator Whitney: ‘‘* * * Be- 
cause you see you can’t charge the state for the cost 
of the appraisal of the improvements because the 
improvements do not belong to the state. You would 
hurt the fund if you did. Therefore, you have to 
charge the cost of the appraisal up to the person who 
owns the improvements, namely, the lessee.”’ 

It is obvious that the Legislature did not intend to 
charge the State with appraiser fees. The same rea- 
soning applies to attorney’s fees. There has been no 
statute authorizing the allowance. The trial court 
was without authority to require the State to pay 
either attorney’s fees or appraiser fees. 

Whether a statute which would allow such fees 
would pass constitutional muster is not before us, 
and is not decided. 

On cross-appeal plaintiff claimed error by the 
court striking four improvements, a stock well, jet 
pump, automatic waterer, and U. G. pipe, claiming 
that they were included in the original list of im- 
provements confirmed by the agreement of the par- 
ties more than 2 years before trial. The evidence 
was that in June 1967 plaintiff by letter and applica- 
tion requested authority from defendant to improve 
the land by drilling a new well and installing a 
pump, casing, underground pipes, and septic tank at 
the estimated cost of $744.38, and that this applica- 
tion was approved by defendant ‘‘with the under- 
standing that the cost [of the well, casing, and un- 
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derground pipe] be depreciated over the balance of 
the term of the present lease and that the pressure 
pump and other items of equipment are to be con- 
sidered personal property of the lessee, noncom- 
pensable and subject to removal upon expiration or 
termination of the present lease.’’ Defendant’s orig- 
inal inclusion of these items in the list of permitted 
improvements is not explained. The preparation of 
the statutory list is a ministerial act of the Board. It 
would be contrary to public policy to deny the Board 
the right to amend the list to reflect the facts and the 
status of each improvement. Both parties are now 
returned to their original position of either agreeing 
on the list or to a determination by declaratory judg- 
ment. 

Plaintiff also claims that the Board’s conditional 
approval of plaintiff’s 1967 application for a watering 
system as ‘‘noncompensable’”’ is unlawful for the 
reason that under section 72-240.07, R. R. 8. 1943, the 
Board only has authority to identify an improvement 
as either ‘‘permitted’”’ or ‘‘nonpermitted”’ and there is 
no authority to give permission for an improvement 
on a conditional basis. In addition to its statutory 
powers and duties, the Board, as trustee, has _in- 
herent powers to supervise and manage the school 
lands which include those special conditions and 
limitations here which we deem reasonable and nec- 
essary. 

For the reasons stated, this cause is remanded for 
a new trial. 

REVERSED AND REMANDED FOR 
A NEW TRIAL. 

Bos.LauGH, J., concurs in the result. 

Krivosna, C. J., concurring in part, and dissenting 
- in part. , , 

In the most part, I wholeheartedly join with the 
court in the adoption of their opinion in this case. I 
believe that the rules with regard to the measure of 
lessee’s compensable interests in the improvements 
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should be determined exactly as set out in the ma- 
jority opinion, and enthusiastically concur in over- 
ruling State v. Rosenberger, 187 Neb. 726, 193 N. W. 
2d 769. 

I find fault, however, with the last paragraph of 
the majority opinion, insofar as it seems to imply 
that notwithstanding the provisions of section 72- 
240.07, R. R. S. 1943, the Board has inherent powers 
which include the right to impose special conditions 
and limitations on lessee’s improvements and there- 
by deny lessee the right to receive compensation for 
such improvements. I do not believe that any such 
authority does exist, and that section 72-240.07, R. R. 
S. 1943, specifically compels a contrary conclusion. 

Section 72-240.07, R. R. S. 1948, clearly and un- 
equivocally provides as follows: ‘‘Before any build- 
ings, wells, irrigation improvements, dams, or 
drainage ditches are placed upon school lands by a 
lessee, written approval must be obtained from the 
Board of Educational Lands and Funds, * * * and 
such improvements where approval is secured shall 
be called ‘permitted improvements’ and belong to 
the lessee and the lessee has the right to be paid a 
sum of money equal to the value which the improve- 
ments add to the value of the land by the buyer of 
the land or the new lessee in accordance with proce- 
dures as given in sections 72-240.11 to 72-240.24 and 
72-258.’’ (Emphasis supplied.) 

It occurs to me that the statute in this regard is 
absolute and clear. No improvement may be placed 
upon the school lands unless and until written ap- 
proval is obtained. Once that written approval is 
obtained, the improvement ‘‘shall be called’ a per- 
mitted improvement and the lessee is entitled to re- 
ceive compensation. Nowhere in the act does it 
indicate that the trustee has authority to grant ap- 
proval for an improvement and call it a ‘‘nonper- 
mitted improvement.”’ 

There is no dispute that the parties can agree that 
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the permitted improvement shall have no value for 
which the lessee shall later be paid. That is not the 
same, however, as implying, as I believe the ma- 
jority has, that the Board has inherent powers to 
grant approval of an improvement and still call it a 
‘nonpermitted improvement’’ for which compensa- 
tion may not be sought. I would have decided that 
matter contrary to the majority. In all other re- 
spects, however, I would wholeheartedly concur and 
join with the majority. 

McCown, J., concurring in part, and dissenting in 
part. 

I dissent for the reasons more fully set out in my 
dissent in Kelly v. State, post p. 286, 281 N. W. 2d 
909. 

Where a tenant of state school lands acquires a 
compensable interest in an ‘‘improvement”’ to the 
extent of the reasonable value of labor, supplies, and 
money expended or contributed by him for a per- 
mitted ‘‘improvement”’ to the land, or its cost if pur- 
chased from a former tenant, and he has had the ex- 
clusive use and benefit of the lands and the ‘‘im- 
provement”’ for the term of his lease, to permit him 
to have a greater compensable interest at the termi- 
nation of his lease than he had to begin with is 
clearly a violation of the basic principles of trust 
law. The holding in State v. Rosenberger, 187 Neb. 
726, 193 N. W. 2d 769, prevents such a violation and 
should be followed. To the extent that the majority 
opinion here overrules State v. Rosenberger, supra, 
it violates the terms of the state school land trust set 
out in the Enabling Act and the Constitution of Ne- 
braska. 

CLINTON, J., joins in this concurrence and dissent. 
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PER CURIAM. 

This is an appeal by the State of Nebraska Board 
of Educational Lands and Funds, defendant, from a 
jury verdict in the District Court for Boyd County, 
Nebraska, awarding $2,900 to Floyd Kelly and Rose 
Kelly, plaintiffs, as compensation for improvements 
to school lands being sold by the Board. 

Plaintiffs are the lessees of 80 acres of school land 
in Boyd County, Nebraska, expiring December 31, 
1976. Lessees improved the land by a 300-foot 
earthen dam constructed by them in 1953 or 1954 and 
installation of 320 rods of fencing. The parties could 
not agree on the value of the improvements; plain- 
tiffs filed their petition for an appointment of ap- 
praisers in the county court. The parties apparently 
reached an agreement concerning the 320 rods of 
fence. The appraisers awarded plaintiffs $2,500 for 
the dam. On appeal to the District Court the jury 
verdict was $2,900. Defendant appeals assigning as 
error: (1) The court’s refusal to give defendant’s 
tendered instruction on the measure of plaintiffs’ in- 
terest; (2) excluding evidence of the United States 
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government’s partial payment of the original dam- 
site construction costs; and (3) awarding attorney’s 
fees and appraiser fees. 

Plaintiffs’ expert witness testified that the fair and 
reasonable value of the dam was $2,700 using repro- 
duction cost less depreciation as the basis for his 
opinion. 

Floyd Kelly testified concerning the construction, 
maintenance, usefulness, condition, and present cost 
of materials used in constructing a similar dam. He 
testified the original cost of the dam, not including 
his labor, was $1,200. He stated the dam had a value 
to the land of $4,000. There was no objection to this 
testimony. On cross-examination an attempt was 
made to elicit information that the federal govern- 
ment contributed money toward the original cost. 
Plaintiffs’ objection was sustained. This was rele- 
vant and proper cross-examination; it was not error, 
however, since that evidence was later included in 
the record as a part of an exhibit showing the United 
States Department of Agriculture contributed 
$212.50 toward the cost. 

Our decision in Pettijohn v. State, ante p. 271, 
281 N. W. 2d 901, announced today, controls our de- 
cision in this case. Here, both instruction No. 3, 
given by the court, and defendant’s tendered instruc- 
tion addressed the issue of the measure of lessee’s 
compensable interest, and were the same as in 
Pettijohn. The issue of the allowance of attorney’s 
fees and appraiser fees is also the same. The 
court’s instruction No. 3 was in error in that it did 
not state the proper measure of plaintiffs’ com- 
pensatory interest. 

REVERSED AND REMANDED FOR A 
NEW TRIAL. 

McCown, J., concurring in part, and dissenting in 
part. 

The legislative definitions of ‘‘improvements’’ on 
school lands have had little regard for the technical 
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niceties of the common law or its definitions. The 
Legislature has made no distinctions between 
“crops,’’ for example, and ‘‘land leveling,’’ nor be- 
tween ‘“‘improvements’”’ which are severable from 
the land and those which become or are an actual 
part of the land itself and could never be severed. 
Obviously, the Legislature has treated ‘“‘improve- 
ments”’ in a wide-ranging variety of contexts. Black’s 
Law Dictionary (5th Ed., 1979) defines ‘‘improve- 
ment’’ as: ‘‘A valuable addition made to property 
(usually real estate) or an amelioration in its condi- 
tion, amounting to more than mere repairs or re- 
placement, costing labor or capital, and intended to 
enhance its value, beauty or utility or to adapt it for 
new or further purposes. Generally, buildings, but 
may also include any permanent structure or other 
development, * * *.’’ 

At least since Banks v. State, 181 Neb. 106, 147 N. 
W. 2d 132, this court has consistently held, and the 
Legislature has now provided, that the lessee of 
school lands has a ‘‘compensable interest’’ in per- 
mitted ‘‘improvements’’ to school lands which can- 
not exceed the value of the ‘‘improvements”’ to the 
land at the time of the termination of the lease. That 
limitation is required by the fact that title to the 
state school lands is vested in the state under an ex- 
press trust for the support of common schools, and 
the state, in dealing with the school lands, is subject 
to the same standards as any other trustee and has 
no right or power to dispose of or alienate the school 
lands or any part thereof except as allowed by the 
Enabling Act and the Constitution. See, Propst v. 
Board of Educational Lands and Funds, 156 Neb. 
226, 55 N. W. 2d 653; State ex rel. Ebke v. Board of 
Educational Lands and Funds, 154 Neb. 244, 47 N. W. 
2d 520. 

Following the Banks case, the Legislature enacted 
the statutes involved here, and established the pro- 
cedures for determining the compensable interest of 
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a lessee in ‘‘improvements’’ at the time of the termi- 
nation of the tenant’s lease. 

To permit a tenant to have a compensable interest 
in the school lands in excess of the value of the ‘‘im- 
provements’’ to the land at the time of the termina- 
tion of the tenant’s lease would be a direct violation 
of the fiduciary duty of the trustee, no matter how 
much more than that had been originally invested 
by the tenant in the ‘“improvement.’’ The courts 
and the Legislature have accepted that fact. 

It is an even more obvious violation of fiduciary 
duty to permit a tenant to acquire a compensable in- 
terest in the land in excess of the total cost of labor 
and capital invested in or contributed to the ‘‘im- 
provements”’ by the tenant at the time the ‘‘im- 
provements’”’ were originally placed on the land. 

The concurring opinion in Banks, which is exten- 
sively quoted in the majority opinion in Pettijohn v. 
State, ante p. 271, 281 N. W. 2d 901, reflected the 
traditional assumption that the value of ‘‘improve- 
ments’’ to the school lands at the time of termination 
of the lease would be less than the original cost of 
the ‘‘improvements.’’ Obviously that assumption is 
not always valid. The Banks opinion acknowledged 
that fact and said that while the cost of ‘‘improve- 
ments’’ to the lessee was generally of little evi- 
dentiary value, ‘‘it may constitute a maximum that 
may be recovered.’’ The concurring opinion also 
said: ‘‘Certainly any value added to the land itself, 
as distinguished from the actual value of the im- 
provements, is the property of the trustee.”’ 

Reflecting the double limitations on the com- 
pensable interest of the tenant in the ‘‘improve- 
ments,”’ State v. Rosenberger, 187 Neb. 726, 193 N. 
W. 2d 769, adopted the rule that the compensable in- 
terest of the tenant in “improvements” ‘‘is limited 
to the value of the ‘improvements’ ’’ to the land at 
the time of the termination of the lease ‘‘or the 
actual cost of the ‘improvements’ furnished and 
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paid for by the tenant, whichever is less.”’ 

Technically speaking, the ‘‘compensable interest’’ 
of a tenant in permitted ‘‘improvements’’ to school 
lands is actually a limited right to reimbursement 
for the reasonable value of labor, materials, and 
capital (the cost), invested or contributed by the 
tenant in the ‘‘improvement”’ at the time it is placed 
on the land, not to exceed the value of the ‘‘improve- 
ment’’ to the land at the time of the termination of 
the lease. 

The case now before us vividly illustrates the ef- 
fect of modifying or partially overruling Rosen- 
berger. The evidence in this case established that 
the tenants improved the school land by constructing 
an earthen dam out of the land itself in 1953 or 1954. 
The total cost of the earthen dam at the time it was 
originally constructed was $1,200, but the United 
States Department of Agriculture contributed 
$212.50 of that amount so that the tenants’ total in- 
vestment in the ‘‘improvement’’ was $987.50. The 
appraisers determined that the compensable inter- 
est of the tenants at the time of termination of the 
lease was $2,500, and the jury in the District Court 
determined that it was $2,900. The dam was always 
a part of the land itself, could never be severed from 
the land, and any appreciation in value was an ap- 
preciation in the value of the land itself. The ten- 
ants had the use and benefit of the dam and the land 
for over 25 years and, now that the land is being 
sold, the tenants will receive more than three times 
their total investment in the school lands, while the 
beneficiaries of the school land trust will have been 
deprived of a substantial interest in the school lands. 

The only exception this court has previously made 
to the double limitation rule of Rosenberger is in the 
case of Friehe v. State, 199 Neb. 504, 259 N. W. 2d 
925, in which we held that a tenant was not limited to 
the original cost of putting in a crop and fertilizing 
it. Under school land leases and by statute (§ 72- 
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240.13, R. R. S. 1943), crops are the property of ten- 
ants and the tenant is and should be entitled to any 
appreciation over the cost of planting and fertilizing 
the crop. Crops are only ‘“improvements’’ in the 
sense that they have been included in the improve- 
ment sections of the statutes dealing with school 
land leases. The fact that a tenant is entitled to any 
appreciation in the value of growing crops does not 
mean that he is entitled to all the appreciation in the 
value of the school land resulting after an ‘‘improve- 
ment’’ has been added to the land. 

The two-pronged limitation of State v. Rosen- 
berger, supra, appropriately protects the interests of 
the beneficiaries of the school land trust. I find no 
reasonable justification in trust law or otherwise for 
allowing a tenant to recover the full present value of 
an ‘‘improvement’’ to school land without even es- 
tablishing what he paid for or contributed to produce 
that value. Neither do I find any justification in 
trust law or otherwise for holding that a tenant has 
any right to reimbursement without proving what 
value he advanced. In any case, it is clear that a 
tenant of school lands cannot acquire an interest in 
the school land itself as distinguished from an inter- 
est in the ‘‘improvements.”’ 

Where a tenant of state school lands acquires a 
compensable interest in an ‘‘improvement’’ to the 
extent of the reasonable value of labor, supplies, and 
money expended or contributed by him for a per- 
mitted ‘‘improvement’’ to the land, or its cost if pur- 
chased from a former tenant, and he has had the ex- 
clusive use and benefit of the lands and the ‘‘im- 
provement” for the term of his lease, to permit him 
to have a greater compensable interest at the ter- 
mination of his lease than he had to begin with is 
clearly a violation of the basic principles of trust 
law. The holding in State v. Rosenberger, 187 Neb. 
726, 193 N. W. 2d 769, prevents such a violation and 
should be followed. To the extent that the majority 
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opinion here overrules State v. Rosenberger, supra, 
it violates the terms of the state school land trust set 
out in the Enabling Act and the Constitution of Ne- 


braska. 
CLINTON, J., joins in this concurrence and dissent. 


LUTHERAN MEDICAL CENTER OF OMAHA, NEBRASKA, A 
NEBRASKA NONPROFIT CORPORATION, APPELLEE, V. CITY 
OF OMAHA, A MUNICIPAL CORPORATION AND CITY OF THE 
METROPOLITAN CLASS, APPELLANT. 
281 N. W. 2d 786 


Filed August 7, 1979. No. 42193. 


1. Prisoners: Medical Services: Municipal Corporations. A city of 
the metropolitan class is liable for the emergency medical treat- 
ment required by a criminal suspect in police custody who is 
wounded by the police in the process of apprehension. 

2. Prisoners: Constitutional Law: Medical Services. Intentional in- 
difference to the medical needs of a prisoner is proscribed by the 
Eighth Amendment to the United States Constitution as being cruel 
and unusual punishment. 

3. Judgments: Appeal and Error. The judgment of a trial court in 
an action at law where a jury has been waived has the effect of a 
jury verdict and it will not be set aside on appeal unless clearly 
wrong. 


Appeal from the District Court for Douglas Coun- 
ty: SamuEL P. Canic.iis, Judge. Affirmed. 


Herbert M. Fitle and Richard A. Cerveny, for ap- 
pellant. 


Andrew E. Grimm and John H. Cotton of Gaines 
Otis Mullen & Carta, for appellee. 


Heard before BosLauGH, McCown, BRODKEY, and 
Hastinecs, JJ., and FAHRNBRUCH, District Judge. 


FAHRNBRUCH, District Judge. 
Plaintiff, the Lutheran Medical Center of Omaha, 
a Nebraska nonprofit corporation, brought this ac- 
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tion against the defendant, the City of Omaha, a 
municipal corporation and city of the metropolitan 
class, for money due by reason of medical services 
rendered to (a) a city jail prisoner; and (b) a 
suspect in an armed robbery who was shot by an of- 
ficer of the Omaha police division. The trial court 
entered judgment for the plaintiff and the defendant 
appeals. We affirm. 

The case was tried to the trial court upon a stipu- 
lation of facts and the pleadings. 

The city jail prisoner was stricken with severe 
chest pains while in jail and was taken by defend- 
ant’s employee to plaintiff’s hospital. The prison- 
er’s condition was diagnosed as unstable angina re- 
quiring emergency medical treatment, and the 
prisoner was placed in the intensive care unit. He 
was dismissed from the hospital after approximate- 
ly a week, but due to an intervening escape was not 
returned to jail. 

In the case of the suspect, he was delivered to 
plaintiff's hospital for emergency treatment by de- 
fendant’s employee. He had been shot by an officer 
of the Omaha police division while allegedly fleeing 
from the scene of an armed robbery. Dr. Richard 
B. Svehla treated the suspect for shock and per- 
formed exploratory abdominal surgery as the result 
of a gunshot wound to the lower back, closed three 
wounds of the jejunum, and removed the bullet caus- 
ing the injury. The suspect was placed in intensive 
care, thereafter in a regular hospital room, and sub- 
sequently lodged in jail. 

Dr. Svehla duly assigned his claim to plaintiff for 
services rendered. ‘Proper claims were presented 
to the defendant and were rejected. Appeal was 
timely taken to the District Court for Douglas Coun- 
ty, which reversed the decision of the city council 
and entered judgment for the plaintiff. 

The parties stipulated that the medical services 
were necessary and that the charges were fair and 
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reasonable. Stipulated evidence established that the 
medical services rendered were of an emergency 
nature in each case. 

Defendant claims it is not liable because (1) con- 
tracts entirely outside the powers delegated to a mu- 
nicipal corporation are void; (2) the mode of exe- 
cuting a contract with the defendant is a mandatory 
requirement which was not followed in either case; 
(3) the sole authority for binding the defendant is a 
contract by defendant’s city council and mayor, 
which was not done in these cases; (4) where the 
services are not requested by the proper authority 
there can be no implied contract; (5) in the absence 
of some express provision of the law, the public is 
not liable to a physician or surgeon for services ren- 
dered prisoners, even though they are insolvent and 
unable to pay for such services themselves; and 
(6) liability, if any, upon the defendant for medical 
or surgical aid can be imposed only for those serv- 
ices rendered to a prisoner who is actually confined 
in jail at the time the services are rendered. 

It appears that this is a case of first impression in 
this court in regard to liability for emergency medi- 
cal services to prisoners. Counsel have cited no 
cases in this jurisdiction, and we find none that 
have dealt directly with the issues here raised. 
Cases in some jurisdictions tend to support defend- 
ant’s position. Trinity Hospital Association v. City 
of Minot, 76 N. W. 2d 916 (N. D., 1956); King Cy. v. 
Seattle, 70 Wash. 2d 988, 425 P. 2d 887; Windham 
Community Memorial Hospital v. Willimantic, 166 
Conn. 113, 348 A. 2d 651. Those cases rested on lack 
of express or implied contract and upon the lack of a 
statutorily imposed obligation on imprisoning au- 
thorities to provide medical attention to prisoners. 
Other jurisdictions have held the imprisoning gov- 
ernmental subdivisions liable. City of Tulsa v. Sis- 
ler, 285 P. 2d 422 (Okla., 1955); Spicer v. Williamson, 
191 N. C. 487, 1382 S. E. 291; Lamar v. The Board of 
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Commissioners of Pike County, 4 Ind. App. 191, 30 N. 
E. 912. Those cases rested upon the statutory obli- 
gation of the imprisoning authority to supply medi- 
cal needs to prisoners. In the Spicer and Lamar 
cases, the formalities of governing body approval 
prior to rendering emergency medical treatment 
were not required. 

The concept that an imprisoning authority has a 
legal obligation to supply medical services to pris- 
oners is not of recent origin, nor was it originally 
based on statutes. At common law, it was stated: 
‘‘The rule that where a person requests the perform- 
ance of a service, and the request is complied with, 
and the service performed, there is an implied 
promise to pay for the services, does not apply 
where a person requests a physician to perform 
services for a patient, unless the relation of that per- 
son to the patient is such as raises a legal obligation 
on his part to call in a physician and pay for the 
services, or the circumstances are such as to show 
an intention on his part to pay for the services 
* * *” (Hmphasis supplied.) Spicer v. William- 
son, supra; 30 Cyc. 1597. This rule has been inter- 
preted to apply to authorities operating jail facilities 
since they have the legal obligation to their prison- 
ers to supply the prisoners’ medical needs. Citing 
the common law, the Supreme Court of the United 
States has said: ‘‘* * * ‘it is but just that the public 
be required to care for the prisoner, who cannot by 
reason of the deprivation of his liberty, care for him- 
self.’ ’’ Estelle v. Gamble, 429 U. S. 97, 97 8. Ct. 285, 
50 L. Ed. 2d 251. In a forerunner to that case, a 
federal district court in an addendum held: ‘The 
following principles apply to convicted prisoners 
(and also to unconvicted prisoners, who generally 
have greater rights than convicted prisoners): 

“(1) * * * Having custody of the prisoner’s body 
and control of the prisoner’s access to medical treat- 
ment, the prison authorities have a duty to provide 
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needed medical attention. * * * there is a consti- 
tutional duty to provide needed medical treatment to 
a prisoner * * *.”’ (Emphasis supplied.) Ramsey 
v. Ciccone, 310 F. Supp. 600 (W. D. Mo., 1970). 

The United States Supreme Court has held that in- 
tentional indifference to the medical needs of a pris- 
oner is proscribed by the Eighth Amendment to the 
United States Constitution as being cruel and un- 
usual punishment. Estelle v. Gamble, supra. While 
these two cases applied to prisoners in penitentia- 
ries, there is no rational basis why the same prin- 
ciples should not apply to jail prisoners. Applying 
those principles, it can only be concluded that under 
the Eighth and Fourteenth Amendments to the United 
States Constitution, state governmental subdivisions 
operating jails have the legal obligation to supply 
needed medical treatment. In the cases cited by the 
defendant, courts considered only statutorily im- 
posed duties or the lack thereof and did not consider 
the constitutional dimensions of the issue. 

In Lamar v. The Board of Commissioners of Pike 
County, supra, the board of county commissioners 
was held liable for services rendered by a physician, 
at the request of a jailer, to a prisoner who suddenly 
became sick, notwithstanding a statute under which 
the board had elected a health officer whose duty it 
was to care for prisoners in the county jail. The 
court found that an emergency existed and the 
health officer was not readily available. 

In Spicer v. Williamson, supra, the board of coun- 
ty commissioners contended it was not liable, for the 
reasons that it had not authorized the sheriff to re- 
quest a hospital and a physician to perform medical 
services or incur the expenses for a prisoner, and 
that it was liable for medical services rendered only 
to prisoners confined in jail and not liable for such 
services to one who is in the custody of the sheriff, 
following an arrest, and who has not been com- 
mitted to jail after a preliminary trial or upon con- 
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viction. In that case, the patient was shot by a 
deputy sheriff immediately before his arrest. When 
the patient came into the custody of the sheriff, his 
condition resulting from the wound required im- 
mediate medical and surgical treatment. The North 
Carolina Supreme Court held the county board of 
commissioners liable under those circumstances for 
the medical services rendered, stating: ‘In an 
emergency, however, he [the sheriff] may without 
previous authority from the board, procure neces- 
sary attention for his prisoner, and the board of 
commissioners will be liable for the reasonable 
charge for such services as may be rendered to the 
prisoner at the request of the sheriff.’’ Admittedly, 
the court was relying upon the statutory duty or 
legal obligation of the board to supply medical atten- 
tion to prisoners. In the case at bar, that legal ob- 
ligation is supplied by the Eighth and Fourteenth 
Amendments to the United States Constitution. Es- 
telle v. Gamble, 429 U. S. 97, 97 8. Ct. 285, 50 L. Ed. 
2d 251. 

In each of the two situations at bar (the prisoner in 
jail and the suspect who was shot), immediate emer- 
gency medical attention was required. Defendant’s 
employees each acted responsibly in executing their 
respective duties to procure needed medical serv- 
ices. Had they not done so under all of the circum- 
stances, the defendant and each employee could 
have been liable for intentionally denying or de- 
laying access to medical care or deliberate indif- 
ference to serious medical needs of prisoners. Es- 
telle v. Gamble, supra; Ramsey v. Ciccone, 310 F. 
Supp. 600 (W. D. Mo., 1970). 

It matters not that the suspect was not in jail when 
he required emergency medical attention, particu- 
larly under the facts of this case. Inherent in the 
trial court’s judgment was a finding that when he 
needed emergency medical attention the suspect 
was in police custody. Where the trial court is sit- 
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ting as trier of both the law and the facts and de- 
cides facts which are inherent in the judgment, such 
judgment has the effect of a jury verdict, and it will 
not be set aside on appeal unless clearly wrong. 
Hudson Foods, Inc. v. L & B Corp. & Estate of Clark, 
202 Neb. 291, 275 N. W. 2d 70; Ineba Ranch v. 
Cockerill, 201 Neb. 592, 271 N. W. 2d 44. Here, it was 
the policeman’s shot that felled the defendant. Two 
affidavits received in evidence by stipulation, with 
all objections waived, state that once the suspect 
was apprehended by officers of the Omaha police di- 
vision, the suspect became a prisoner. The suspect 
was delivered to plaintiff by defendant’s employee. 
After the suspect’s injuries were treated, he was 
taken to jail. Under these circumstances a trier of 
fact could reasonably infer and conclude that a sus- 
pect was in the custody of the police at the time he 
needed medical attention. We cannot say that the 
trial court was clearly wrong. 
The judgment of the trial court is affirmed. 
AFFIRMED. 


BELVA THOMAS AND MARIE THOMAS, APPELLANTS, V. 
Max WELLER, APPELLEE, 
281 N. W. 2d 790 


Filed August 7, 1979. No. 42233. 


1. Res Judicata: Judgments. It is a fundamental principle of juris- 
prudence that material facts or questions which were an issue ina 
former action, and were there admitted or judicially determined, 
are conclusively settled by a judgment rendered therein, and that 
such facts or questions become res judicata and may not again be 
nueanee in a subsequent action. 

The plea of res judicata applies, except in special 
cases, ‘not only to points upon which the court was actually required 
by the parties to form an opinion and pronounce a judgment, but to 
every point which properly belonged to the subject of litigation and 
which the parties exercising reasonable diligence might have 
brought forward at the time. 
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3. Easements. If an easement, however it may have been created, is 
specific in its terms, it is decisive of the limits of the easement. If 
an easement is not specifically defined, the rule is that the ease- 
ment is such as is reasonably necessary and convenient for the 
purpose for which it was created. : 

4. Trespass: Property: Injunctions. Concerning simple acts of 
trespass, equity has, in most cases, no jurisdiction, but if the 
nature and frequency of trespasses are such as to prevent or 
threaten the substantial enjoyment of the rights of possession and 
property in land, an injunction will be granted. 


Appeal from the District Court for Buffalo County: 
DEWaynE Wo LF, Judge. Reversed and remanded 
with directions. 


Jacobsen, Orr & Nelson, for appellants. 
Richard J. Hove, for appellee. 


Heard before Krivosoa, C. J., BRODKEY, and 
Hastincs, JJ., and Coapy and Norton, District 
Judges. 


Coapy, District Judge. 

This is an action brought by plaintiffs, as land- 
owners of a fee interest, to enjoin the defendant, as 
owner of a hunting easement, from coming upon 
that portion of plaintiffs’ land which they claim is 
not subject to the defendant’s easement. After trial 
to the District Court, the trial judge held for the de- 
fendant and dismissed plaintiffs’ petition. The 
plaintiffs appeal and we reverse the judgment of the 
trial court. 

Since 1968 at least, the plaintiffs have owned that 
portion of the Platte River which lies below or south 
to southeast of their farm property through increase 
or extension of their boundaries by action of natural 
forces. Such accretion land claimed by the plain- 
tiffs has never been surveyed, is not suitable for 
farming, is used only for hunting, and, hereinafter, 
will be referred to as the river bottom. 

The river bottom is bounded on the north by the 
north bank of the Platte River and runs about 1,650 
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feet to what the plaintiffs describe as the center of 
the main channel of the river. The east and west 
boundaries claimed are formed by imaginary lines 
extending at right angles from the north bank at the 
intersection of plaintiffs’ upland farm boundaries 
with the same north bank. This river bottom is 
made up of many islands with and without vegeta- 
tion, many towheads, and large and small channels 
with varying amounts of running water at various 
times. 

The defendant has been hunting ducks on the 
plaintiffs’ river bottom for about 40 years. Some- 
time prior to May 1, 1975, the parties began to dis- 
agree about their rights in regard thereto and the 
plaintiffs sued to quiet title in themselves. On May 
1, 1975, after trial, the District Court for Buffalo 
County decreed that the defendant had an easement 
to hunt on a 2.077-acre, triangular shaped portion of 
the river bottom together with a right-of-way from 
the county road near the north bank to the triangle. 
The decree incorporates a 1974 survey describing the 
triangle and right-of-way by metes and bounds. The 
survey did not include or describe the boundaries of 
the plaintiffs’ entire river bottom. The court did de- 
scribe plaintiffs’ land, did quiet their title therein 
subject to defendant’s described easement, and did 
enjoin defendant from interfering therewith. Nei- 
ther party appealed that decree. 

On October 11, 1977, the defendant, together with a 
third-party operator, took a bulldozer down his right- 
of-way and onto his triangle. As all hunters prob- 
ably do to prepare for the hunting season on con- 
stantly changing premises, the defendant cut a ditch 
to bring water near his duckblind and erected a 
small dam to insure that it flowed by the blind. 

The plaintiffs sued and asked that the defendant 
be enjoined from trespassing. At trial, one of the 
plaintiffs testified that the defendant dug the ditch, 
or a portion thereof, and erected the dam outside the 
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triangle and on the plaintiffs’ land. The defendant 
testified that the ditch was on the defendant’s tri- 
angle and that the dam was outside the triangle but 
on a third party’s land. 

The trial court on June 2, 1978, found that the de- 
fendant ‘‘entered upon the river property surround- 
ing the easement hunting area and did there move 
the sand under the surface of the water for the 
purpose of deepening a narrow channel and erecting 
a sand barrier to improve the temporary flow of 
surface waters of the river next to and abutting the 
easement area.’’ The trial court then decided that 
the May 1, 1975, District Court decree did not limit 
defendant’s hunting rights to the 2.077-acre tract de- 
scribed therein because such limitation would defeat 
the defendant’s right to hunt, and dismissed the 
plaintiffs’ cause of action. 

The briefs, in substance, discuss two pertinent is- 
sues. First, assuming that the defendant could not 
hunt on a mere 2.077 acres, does the description in 
the 1975 decree control this case? Second, even if 
the 1975 description controls, can the defendant be 
enjoined if his actions have not damaged the plain- 
tiffs or affected their enjoyment of their property? 

It is a fundamental principle of jurisprudence that 
material facts or questions which were in issue in a 
former action, and were there admitted or judicially 
determined, are conclusively settled by a judgment 
rendered therein, and that such facts or questions 
become res judicata and may not again be litigated 
in a subsequent action. Blum v. Truelsen, 139 Neb. 
282, 297 N. W. 136 (1941); Wischmann v. Raikes, 168 
Neb. 728, 97 N. W. 2d 551 (1959). The plea of res 
judicata applies, except in special cases, not only to 
points upon which the court was actually required 
by the parties to form an opinion and pronounce a 
judgment, but to every point which properly be- 
longed to the subject of litigation and which the par- 
ties exercising reasonable diligence might have 
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brought forward at the time. Wischmann v. Raikes, 
supra. There are settled rules in regard to inter- 
preting the 1975 decree. If an easement, however it 
may have been created, is specific in its terms, it is 
decisive of the limits of the easement. If an ease- 
ment is not specifically defined, the rule is that the 
easement is such as is reasonably necessary and 
convenient for the purpose for which it was created. 


~ Scheer v. Kansas-Nebraska Natural Gas Co., 158 


Neb. 668, 64 N. W. 2d 333 (1954); County of Johnson 
v. Weber, 160 Neb. 432, 70 N. W. 2d 440 (1955); Cover 
v. Platte Valley Public Power & Irr. Dist., 162 Neb. 
146, 75 N. W. 2d 661 (1956); County of Sarpy v. Iske, 
189 Neb. 621, 204 N. W. 2d 146 (1973). 

With these rules in mind we must inspect the 
pertinent portions of the May 1, 1975, decree which 
follow: ‘‘Now on this first day of May, 1975, this 
matter came on for decision by the Court. 

“The Court finds from the evidence that the De- 
fendant Max Weller is entitled on his cross-petition 
to have an easement for hunting purposes to the 
2.077 acre tract of land as more particularly de- 
scribed in Exhibit #6, a copy of which is hereby at- 
tached and made a part of this decree by reference. 

“The Court further finds that defendant Max 
Weller is also entitled to the right of way from the 
present county road to the said 2.077 acre tract for 
the purposes of duck hunting only. 

“The Court further finds that all the rest, residue 
and remainder of the lands described as Plot 3, and 
which are the accretion grounds abutting on Lots 9 
and 12 in Section 32, Township 9 North, Range 13 
West and all that Part of Lot 1 in Section 5, Town- 
ship 8 North, Range 13 West lying directly south of 
said Lot 12, is quieted and confirmed in the Plain- 
tiffs, and that Defendant is enjoined from in any way 
interfering with any use that Plaintiffs wish to make 
of said lands.’’ The decree is signed by S. S. Sidner, 
District Judge. 
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The defendant’s brief admits that the hunting 
easement set forth in the decree is described by 
metes and bounds but argues that the ‘‘easement 
was given for ‘hunting purposes’ which would by 
implication include the immediately adjacent flow- 
ing portions of the Platte River.’’ He offers no au- 
thority on that point and we see no such implication 
at all. If that were true, there would be no need for 
the 1974 survey because the whole of plaintiffs’ land 
gained by accretion would be subject to defendant’s 
easement. We see no ambiguity in the language. 
The decree is specific in its terms and became de- 
cisive herein when the parties chose not to appeal its 
terms. 

The defendant argues that an injunction should not 
be issued if the right thereto is unclear or the dam- 
age complained of nonexistent, and cites Arm- 
bruster v. Stanton-Pilger Drainage Dist., 169 Neb. 
594, 100 N. W. 2d 781 (1960). We agree that the case 
properly cites the law but point out that the re- 
quested injunction was granted in that case. An in- 
junction was not granted in at least three other 
cases and the facts therein must be distinguished. 
See, State v. Merritt Brothers Sand & Gravel Co., 
180 Neb. 660, 144 N. W. 2d 180 (1966); Muff v. 
Mahloch Farms Co., Inc., 184 Neb. 286, 167 N. W. 2d 
73 (1969); Arkfeld v. Volk, 198 Neb. 77, 251 N. W. 2d 
720 (1977). The fact situations therein did not consti- 
tute evidence of a taking by adverse possession or 
prescription. Adverse possession and prescription 
cannot be had against the state. The last two cited 
cases concerned the trespass of water in such small 
amounts, if any at all, that no adverse or prescrip- 
tive taking could be defined or measured. 

We find no evidence in the bill of exceptions that 
the plaintiffs have been or will be damaged in the 
ordinary sense, or that what was done is irrepa- 
rable. If the defendant is allowed to continue to go 
beyond the described triangle, move sand, and erect 
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barriers, without doubt he will have an extended 
easement by prescription in 10 years and might es- 
tablish adverse possession. He admits in the evi- 
dence and in his brief that he will continue to do so 
unless restrained. See 32 A. L. R. 492. 

Concerning simple acts of trespass, equity has, in 
most cases, no jurisdiction, but if the nature and fre- 
quency of trespasses are such as to prevent or 
threaten the substantial enjoyment of the rights of 
possession and property in land, an injunction will 
be granted. Sillasen v. Winterer, 76 Neb. 52, 107 N. 
W. 124 (1906). We must admit that the writer has 
been unable to find a case wherein the facts com- 
plained of caused an injunction to be issued and 
were as simple as moving sand every year. Never- 
theless, we now decide that the record herein satis- 
fies all the various requirements for the issuance of 
an injunction. 

The judgment is reversed and the cause remanded 
to the District Court which is directed to enjoin the 
defendant from trespassing upon the property of the 
plaintiffs for the purpose of digging ditches or erect- 
ing barriers upon plaintiffs’ property not subject to 
the defendant’s hunting easement specifically de- 
scribed in the 1975 decree. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 


Marcia CATANIA, APPELLEE, V. THE UNIVERSITY OF 
NEBRASKA, A CORPORATE GOVERNMENTAL BODY, 
APPELLANT. 

282 N. W. 2d 27 


Filed August 7, 1979. No. 42248. 


1. Board of Regents: Statutes: Torts. The Board of Regents of the 
University of Nebraska is a ‘state agency’’ within the meaning of 
section 81-8,209 et seq., R. R. S. 1943, and tort claims against it 
must be brought under the authority of the Tort Claims Act. 
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2. Venue: Statutes: Torts. The requirements of section 81-8,214, R. 
R. S. 1948, prescribe the venue for suits brought under the state 
Tort Claims Act without modification or liberalization occasioned 
by the general venue statutes. 

3. Legislature: Statutes: Intent. Statutes in derogation of 
sovereignty should be strictly construed in favor of the state, and 
should not be permitted to divest the state or its government of any 
of its prerogatives, rights, or remedies, unless the intention of the 
Legislature to effect this object is clearly expressed. 

4. Statutes. Where the statutes provide an exclusive remedy against 
the state and a particular forum for judicial trial, these require- 
ments must be followed. 

5. Torts: Governmental Subdivisions: Jurisdiction. In order to sue 
the State of Nebraska or one of its agencies under the Tort Claims 
Act, the petition must be filed in the District Court for the county in 
which the alleged wrongful act or omission took place, and in the 
absence of specific legislative authority, that jurisdictional require- 
ment may not be waived. 

6. Jurisdiction. Want of jurisdiction of the subject matter of an ac- 
tion requires the court to proceed by dismissal or other appropriate 
action. 


Appeal from the District Court for Douglas Coun- 
ty: RupotepH Tessar, Judge. Reversed and re- 
manded with directions. 


John R. Douglas of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellant. 


Martin A. Cannon of Matthews & Cannon, P.C., for 
appellee. 


Heard before BosLaucH, McCown, Bropkgy, and 
Hastincs, JJ., and FaHRNBRUCH, District Judge. 


HASsTINGS, J. 

This is an action brought by the plaintiff for per- 
sonal injuries resulting from the alleged negligence 
of the defendant, The University of Nebraska, a cor- 
porate governmental body, more accurately de- 
scribed as the Board of Regents of the University of 
Nebraska. Plaintiff was a student at the University 
and suffered injury and permanent disability when 
struck in the right eye by a plastic practice golf ball 
during a physical education class session held on the 
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Lincoln campus. The case was tried before a judge 
of the District Court for Douglas County, and re- 
sulted in a judgment in favor of the plaintiff in the 
amount of $60,000. The University has appealed, 
setting forth as errors improper venue, failure of the 
evidence to support the judgment, and excessive 
damages. 

In her original petition filed on March 21, 1977, 
plaintiff alleged the facts of the accident as briefly 
outlined above, after claiming the action was 
brought pursuant to the Political Subdivisions Tort 
Claims Act, section 23-2401 et seq., R. R. S. 1948, and 
that she had filed a claim with the secretary of the 
Board of Regents more than 6 months prior to the 
filing of the petition. The University filed an answer 
generally admitting the allegations of the petition 
except negligence on its part. Thereafter, the plain- 
tiff apparently had second thoughts about having fol- 
lowed the proper procedure, so she filed a claim 
with the secretary of the State Claims Board under 
the provisions of the Tort Claims Act, section 81-8,209 
et seq., R. R. S. 1948. The University then filed a 
motion to dismiss the petition as premature and for 
improper venue, which was overruled. An amended 
answer, repeating the objections of the motion and 
denials of the first answer, was filed on October 11, 
1977. Finally, on March 29, 1978, plaintiff filed an 
amended petition setting forth the filing of claims 
with the secretary of the Board of Regents on July 
27, 1976, and with the State Claims Board on July 12, 
1977, neither of which was acted upon. For its an- 
swer to the amended petition the University again 
denied the claim on its merits, but also objected to 
the jurisdiction of the court because the action 
should have been filed in Lancaster County. In the 
final analysis, plaintiff was attempting to proceed 
simultaneously under both the Political Subdivisions 
Tort Claims Act and the Tort Claims Act, so it is 
necessary to examine each of them in some detail. 
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The Political Subdivisions Tort Claims Act de- 
clares that no political subdivision of the State of Ne- 
braska shall be liable for any torts and no suit may 
be maintained except to the extent provided by that 
act. Section 23-2402, R. R. S. 1943, requires that a 
political subdivision shall include ‘‘villages, cities of 
all classes, counties, school districts, public power 
districts, and all other units of local government.’’ 
Claims ‘‘shall be filed with the clerk, secretary, or 
other official * * * of the political subdivision, 
* * *)’ § 23-2404, R. R. S. 1948. ‘‘No suit shall be 
permitted’’ until after final disposition of the claim 
by the governing body or the expiration of 6 months 
after filing. § 23-2405, R. R. 8. 1943. ‘‘Jurisdiction, 
venue, procedure, and rights of appeal * * * shall be 
determined in the same manner as if the suits in- 
volved private individuals, * * *.’’ § 23-2406, R. R. 
S. 1948. This would indicate that venue would be 
governed by the general venue statute as applied to 
suits against residents, section 25-409, R. R. S. 1943, 
which permits a suit to ‘‘be brought in the county 
where the * * * plaintiff resides and the defendant 
* * * may be summoned.”’ In this case, the plaintiff 
was a resident of Douglas County and apparently, 
there being no objection or showing to the contrary, 
the University was properly summoned. In addi- 
tion, that statute provides: ‘‘[WJ]hen an action has 
been commenced in a county other than as specified 
herein, the court in which the action has been com- 
menced shall have jurisdiction over such action, but 
upon timely motion by a defendant the court shall 
transfer the action to the proper court in the county 
in which the action should or might have been com- 
menced as herein provided.’’ 

On the other hand, the Tort Claims Act, section 81- 
8,209 et seq., R. R. S. 1948, prohibits suits against the 
state or any state agency except as provided in that 
act. Section 81-8,210, R. R. S. 1948, requires that a 
state agency shall ‘‘include all departments, agen- 
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cies, boards, bureaus, and commissions of the State 
of Nebraska, and corporations whose primary func- 
tion is to act as, and while acting as, instrumen- 
talities or agencies of the State of Nebraska * * *.”’ 
Claims under that act must be filed with the State 
Claims Board and no suit may be brought until final 
disposition or the expiration of 6 months after the 
claim is made. § 81-8,213, R. R. S. 1948. Suits shall 
be brought in the District Court of the county where 
the act or omission complained of occurred. § 81- 
8,214, R. R. S. 1948. 

From a reading of the foregoing two acts, it be- 
comes readily apparent that it is essential in this 
case to decide whether the University is a political 
subdivision or a state agency. Article VII, section 
10, Constitution of Nebraska, provides: ‘‘The gen- 
eral government of the University of Nebraska shall, 
under the direction of the Legislature, be vested in a 
board * * * to be designated the Board of Regents of 
the University of Nebraska, * * *.’”’ (Emphasis 
supplied.) The implementing legislation, section 85- 
105, R. R. 8. 1948, provides: ‘‘The Board of Regents 
shall have full power to appoint its own presiding of- 
ficer and secretary. It shall constitute a body cor- 
porate, to be known as the Board of Regents of the 
University of Nebraska, and as such may sue and be 
sued, and may make and use a common seal and al- 
ter the same at pleasure.’’ The University shares 
similar statutory language with the various cities 
and villages, counties, airport authorities, drainage 
districts, and the like. However, the common 
thread weaving the fabric of the latter together, 
which is absent in the University, is fixed geo- 
graphic boundaries and the authority to levy taxes. 
‘“* * * political subdivision * * * contemplates geo- 
graphical area and boundaries, public elections, 
* * * taxing power and a general purpose or bene- 
fit.’ Bolen v. Board of Firemen, Etc., 308 S. W. 2d 
904 (Tex. Civ. App., 1957). The University is state- 
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wide in its service, has no geographical limitations 
in the boundary sense of the word, and has no power 
to levy taxes. It is completely dependent, initially 
at least, on the appropriations made by the Legisla- 
ture, as are all state agencies. 

Additionally, state agencies are thought of as the 
alter egos of the state itself, viz., ‘‘departments, 
agencies, boards, bureaus, and commissions of the 
State of Nebraska, and corporations whose primary 
function is to act as, and while acting as, instrumen- 
talities or agencies of the State of Nebraska * * *.’’ 
§ 81-8,210, R. R. 8. 1943. It is obvious from the con- 
stitutional provisions that the general government of 
the University shall be under the direction of the 
Legislature to provide means for the higher educa- 
tion of all the citizens of the entire state. 

While the court, in Board of Regents of University 
of Nebraska v. Dawes, 370 F. Supp. 1190 (D. Neb., 
1974), initially refers to ‘‘{t]he plaintiff, a political 
subdivision of Nebraska,’’ it appears from the dis- 
cussion that this was simply a rather loose use of 
language, and that it considered the Regents a state 
agency as the term is applied in the current matter. 
The Regents were seeking a declaratory judgment 
as to whether salaries of women employees violated 
the Fair Labor Standards Act, and the defendants 
counterclaimed for unpaid wages and liquidated 
damages. The Regents asserted the counterclaim 
was barred by the Eleventh Amendment of the 
United States Constitution. The court held that the 
Regents do not consent to a waiver of immunity 
from suit by counterclaim when they file a declara- 
tory judgment action. ‘‘The Ford Motor Co. case 
makes it clear that officers of a state cannot waive a 
state’s immunity unless the state by constitution or 
statute has waived or given an official authority to 
waive immunity from suit in a federal court, and the 
issue of whether such authority has been given is a 
matter of state law.’’ The application of the Elev- 
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enth Amendment to the Regents makes it clear that 
the court regarded the Regents as a state agency for 
purposes of shield of the Eleventh Amendment. 

Board of Regents v. Exon, 199 Neb. 146, 256 N. W. 
2d 330 (1977), made it clear that ‘‘although the Legis- 
lature may add to or subtract from the powers and 
duties of the Regents, the general government of the 
University must remain vested in the Board of Re- 
gents and powers or duties that should remain in the 
Regents cannot be delegated to other officers or 
agencies.’’ (Emphasis supplied.) However, we 
agreed ‘‘that the Legislature has complete control 
of the money which is to be appropriated to the 
University from the general revenue of the state.” 
(Emphasis supplied.) Generally speaking, state 
agencies receive all or a major portion of their bud- 
getary needs by legislative appropriations from the 
general revenue whereas political subdivisions fulfill 
most, if not all, of their financial requirements by 
direct tax levy within their respective boundaries. 

Stadler v. Curtis Gas, Inc., 182 Neb. 6, 151 N. W. 2d 
915 (1967), although not determinative of this point, 
certainly gives comfort to the position of finding the 
University to be a state agency. ‘‘The Board of 
Regents contends that it is an agency of the state 
and as such is immune from liability. * * * Al- 
though there is some conflict in the authorities, this 
court has recognized the doctrine that the state and 
its agencies may engage in proprietary activites and 
thereby incur liabilities from which they would 
otherwise be immune.’’ In his dissent, White, C. J., 
stated: ‘It cannot be questioned that the Board of 
Regents is a direct agency of the state and is 
cloaked with the same immunity.”’ 

The state of Idaho has a statute dealing with coun- 
ty and municipal indebtedness which enumerates 
‘‘county, city, town, township, board of education, or 
school district, or other subdivision of the state”’ 
much the same as Nebraska’s Political Subdivisions 
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Tort Claims Act. In analyzing why the regents of 
the university were not governed by this section of 
the constitution, the court noted: ‘‘Had it been in- 
tended by the framers of the Constitution to place 
the same limitations and restrictions on ‘the Re- 
gents of the University of Idaho’ as a corporation 
that were placed on counties, cities, towns, and 
other municipal corporations by sec. 3, art. 8, they 
would have undoubtedly incorporated in this section 
* * * the name of the Regents of the University, and 
placed the Board of Regents among the inhibited 
classes specified. 

‘“‘There is another reason why it is evident to us 
that it was not intended for this section (3 of art. 8) 
to include the Regents of the University, and that is: 
The Regents have not and never had any taxing 
power; they could not levy or collect taxes of any 
kind and were not and are not representatives of any 
municipality, territory, subdivision, or taxing unit of 
the state in any respect. They are merely the man- 
agers and corporate representative of an education- 
al institution which is dependent wholly on state and 
federal appropriations and donations for its finances 
and operating expenses. The Regents so recognized 
by the Constitution as a corporate entity were acting 
and were intended to act as an instrumentality of the 
state for the purpose of advancing the education of 
the youth of the state.’’ State v. State Board of Edu- 
cation, 56 Idaho 210, 52 P. 2d 141 (1935). 

There is authority to the contrary, notably Gorden- 
stein v. University of Delaware, 381 F. Supp. 718 (D. 
Del., 1974), but considering our own statutes and 
constitutional provisions as well as our own case 
law, we believe and hold that the Board of Regents 
of the University of Nebraska is an agency of the 
state. Therefore, this claim should have been 
brought under the provisions of section 81-8,209 et 
seq., R. R. S. 1948, and the suit filed in the District 
Court for Lancaster County, Nebraska. 
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However, plaintiff argues that section 25-409, R. R. 
S. 1948, deals not with jurisdiction but with venue, 
and, with the 1971 amendment, the statute now reads 
that even if the action is brought in the wrong coun- 
ty, the court shall have jurisdiction and only shall 
transfer the action to the proper county on timely 
application. One of the obvious fallacies in this rea- 
soning is that the above-cited statute is a general 
venue statute which does apply to actions brought 
under section 23-2401 et seq., R. R. S. 1943, but an ac- 
tion against the state or state agency is governed by 
section 81-8,214, R. R. S. 1943, only. As stated in 
Stewart v. Carr, 218 So. 2d 525 (Fla. Dist. Ct. App., 
1969): ‘‘This venue statute controls all actions 
brought under the common law or under statutes not 
containing a specific provision respecting venue. 
* ** But it is not necessarily all-inclusive as to 
venue. Such statute, prescribing venue generally as 
aforesaid, may be limited by other statutes pro- 
viding civil relief under varying circumstances. 
* * * Thus if a suit is brought under a specific State 
statute and that statute provides its own individual 
venue, then such specifically prescribed venue gov- 
erns.’’ The requirements of section 81-8,214, R. R. 
S. 1948, prescribe the venue for suits brought under 
the state Tort Claims Act without modification or 
liberalization occasioned by the general venue stat- 
ute. 

It is also contended by the plaintiff that the Uni- 
versity had waived venue by filing answers to both 
the petition and amended petition. It is true that in 
O’Hara v. Davis, 109 Neb. 615, 192 N. W. 215 (1923), 
we said: ‘‘The right to defend in the particular dis- 
trict is not a matter of jurisdiction, but of venue 
only, and the privilege may be waived.’’ However, 
it is not necessary to become embroiled in the quag- 
mire of confusion created by the original filing un- 
der the wrong statute and the University’s general 
appearance followed by the second petition and an 
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objection by answer rather than special appearance. 
Without section 81-8,209, R. R. S. 1943, and Article V, 
section 22, Constitution of Nebraska, which per- 
mitted its passage, there is no question but what the 
University, engaged in strictly a governmental func- 
tion rather than one of a proprietary nature, would 
have been immune from liability here. The general 
rule is stated in 82 C. J. S., Statutes, § 391, p. 936: 
“Statutes in derogation of sovereignty should be 
strictly construed in favor of the state, so that its 
sovereignty may be upheld and not narrowed or de- 
stroyed, and should not be permitted to divest the 
state or its government of any of its prerogatives, 
rights, or remedies, unless the intention of the legis- 
lature to effect this object is clearly expressed.” 
The Supreme Court of Iowa cited this same quota- 
tion with approval in Montandon v. Hargrave Con- 
struction Co., 256 Iowa 1297, 130 N. W. 2d 659 (1964). 
To the same effect see 62 A. L. R. 2d 1235 and cases 
cited therein: ‘‘It is generally recognized that con- 
sent statutes must be strictly construed against the 
person seeking to subject the highway department to 
suit or liability and that they will not be extended 
beyond their express terms.”’ 

Although this court apparently has never been 
called upon to pass directly on the question of con- 
struction of a statute in derogation of sovereignty, as 
early as 1878 in The State v. Stout, 7 Neb. 89, we held 
that a statute which provided that the several Dis- 
trict Courts of the state should have jurisdiction to 
hear claims filed against the state, which claims had 
previously been presented to the auditor of public 
accounts, must be followed, and where suit was filed 
directly in the District Court, it had no jurisdiction 
over the subject matter. Following the precedent of 
Stout, this court in The State v. Lancaster County 
Bank, 8 Neb. 218 (1879), said: ‘‘The claims upon 
which this suit is brought have not been presented to 
the auditor for adjustment. The case, therefore, 
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comes within the rule laid down in The State v. 
Stout, 7 Neb. 89, and no action can be maintained 
thereon. The judgment derives no additional force 
from the assent of the attorney general.’’ (Empha- 
sis supplied. ) 

In McNeel v. State, 120 Neb. 674, 234 N. W. 786 
(1931), plaintiff filed suit for breach of contract, 
bringing the action in the District Court for Lincoln 
County pursuant to a resolution adopted by the house 
of representatives of the Nebraska Legislature. Up- 
on judgment, the State appealed, arguing that plain- 
tiff’s only remedy was an appeal from a decision of 
the auditor of public accounts to the District Court 
for Lancaster County. Plaintiff relied on a statute 
containing the following language: ‘‘ ‘When the leg- 
islature permits a suit to be brought against the 
state * * * [t]he several district courts of the judi- 
cial districts of the state * * * shall have jurisdiction 
to hear and determine * * * [a]ll claims against the 
state filed therein which have previously been pre- 
sented to the auditor of public accounts, and have 
been * * * disallowed.’ * * * Comp. St. 1929, sec. 
27-319.’’ However, this court went on to say: ‘‘The 
latter or ‘second’ clause quoted must be considered 
with what precedes it and with the following consti- 
tutional and statutory provisions: ‘The state may 
sue and be sued, and the legislature shall provide by 
law in what manner and in what courts suits shall be 
brought.’ Const. art. V, sec. 22. ‘The legislature 
shall provide by law that all claims upon the treas- 
ury shall be examined and adjusted by the auditor 
and approved by the secretary of state, before any 
warrant for the amount allowed shall be drawn. 
Provided, that a party aggrieved by the decision of 
the auditor and secretary of state may appeal to the 
district court.’ Const. art. VIII, sec. 9. ‘The state 
may be sued in the district court of the county 
wherein the capital is situate, in any matter founded 
upon or growing out of a contract, expressed or im- 
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plied, originally authorized or subsequently ratified 
by the legislature, or founded upon any law of the 
state.’ Comp. St. 1929, sec. 27-324. * * * Where the 
statutes provide an exclusive remedy against the 
state and a particular forum for judicial trial, one 
branch of the legislature alone cannot extend juris- 
diction to another forum. *** The state’s 
immunity from suit in the district court for Lincoln 
county was not waived by the appearance of the at- 
torney general therein. * * * The conclusion is 
that the action is based on contract and that the dis- 
trict court for Lincoln county did not have jurisdic- 
tion to entertain or determine the cause.’’ (Em- 
phasis supplied. ) 

In final answer to the claim that the University 
waived objections to venue, and for that matter, sub- 
ject matter jurisdiction, perhaps paraphrasing Mc- 
Neel will be helpful. ‘‘The state’s immunity from 
suit in the district court for * * * [Douglas] county 
was not waived by the appearance of the * * * [at- 
torneys for the University]. * * * The conclusion is 
that the action is * * * [permitted in derogation of 
sovereign immunity as provided by statute, which 
requires that it be filed in the District Court of the 
county where the accident occurred], and that the 
district court for * * * [Douglas] county did not 
have jurisdiction to entertain or determine the 
cause.”’ 

In order to sue the State of Nebraska or one of its 
agencies under the Tort Claims Act, the require- 
ments of the act must be followed strictly and the 
petition filed in the District Court for the county in 
which the alleged wrongful act or omission took 
place. In the absence of specific legislative au- 
thority, neither the state nor one of its agencies may 
waive those jurisdictional requirements. 

It is fundamental that want of jurisdiction of the 
subject matter of the action is a defect which re- 
quires the court to proceed by dismissal of the case 
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or other suitable action. Lippincott v. Wolski, 147 
Neb. 930, 25 N. W. 2d 747 (1947). The trial court 
should have sustained the University’s motion to dis- 
miss. 

Accordingly, the judgment of the trial court is re- 
versed and the cause remanded with directions to 
vacate the judgment in favor of the plaintiff and to 
dismiss the action without prejudice. 

REVERSED AND REMANDED 
WITH DIRECTIONS. 


DAVIS MANAGEMENT, INC., A CORPORATION, AND 
SANITARY AND IMPROVEMENT DISTRICT No. 171 oF 
DoUGLAS COUNTY, NEBRASKA, APPELLEES, V. 
SANITARY AND IMPROVEMENT DISTRICT NO. 276 OF 
DouGLas County, NEBRASKA, APPELLANT, IMPLEADED 
WITH NATIONAL TRAVELERS LIFE COMPANY, INC., 

A CORPORATION, AND HOMESTEADERS LIFE COMPANY, 
A CORPORATION, ET AL., APPELLEES. 

282 N. W. 2d 576 


Filed August 14, 1979. No. 42199. 


1. Summary Judgments. Before a motion for summary judgment 
can be granted, two requirements must be met: (1) There must 
be no genuine issue as to any material fact; and (2) the moving 
party must be entitled to judgment as a matter of law. 

2. Municipal Corporations. Before two municipal corporations occupy- 
ing the same boundaries are incompatible, it must be established 
that the powers and privileges conferred on the separate govern- 
mental agencies are substantially coextensive in scope and objec- 
tive. 

3. Municipal Corporations: Legislature. In the absence of constitu- 
tional restrictions, the Legislature may authorize the formation of 
two municipal corporations in the same territory at the same time 
for different purposes, and municipal corporations organized for 
different purposes may include the same territory. The identity 
of the territorial limits of separate public corporations is imma- 
terial if such entities have separate and distinct governmental 
purposes. 

4. Judgments: Statutes. A judgment which is not void may only 
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be set aside after the term at which it was entered as authorized 
in section 25-2001, R. R. S. 1943. 

5. Judgments: Collateral Attack. Where the court has jurisdiction 
of the parties and the subject matter, its judgment is not subject 
to collateral attack. 

6. Courts: Judgments. A District Court has no power to vacate or 
modify its judgment after term on the ground that an error of law 
had been committed by it in rendering such judgment. 

7. Judgments: Collateral Attack. A question of fact once litigated 
on its merits is settled as to the litigants and may not be relitigated 
directly or collaterally by the litigants or their privies. 


Appeal from the District Court for Douglas County: 
PatTRick W. Lyncu, Judge. Reversed and remanded. 


Warren S. Zweiback of Zweiback, Brady, Kasher, 
Festersen & Pavel, P.C., for appellant. 


Bren L. Buckley of Cline, Williams, Wright, John- 
son & Oldfather, for amicus curiae, The Nebraska 
Securities Industry Association. 


August Ross of Ross & Mason, for appellees Davis 
Management, Inc., National Travelers Life Com- 
pany, Inc., and Homesteaders Life Company. Ralph 
W. Hetzner of Bradford & Coenen, for appellee SID 
No. 171. 


Heard before KrRivosHa, C. J., CLINTON, and WHITE, 
JJ., and STANLEY and Gitnick, District Judges. 


KRIvosHa, C. J. 

This is an appeal from a decree of the District 
Court for Douglas County, Nebraska, sustaining the 
motion for summary judgment filed by the appellees, 
Davis Management, Inc., a corporation (Davis), Na- 
tional Travelers Life Company, Inc., a corporation, 
and Homesteaders Life Company, a corporation, 
against Sanitary and Improvement District No. 276 
of Douglas County, Nebraska (SID 276). 

Both of the plaintiffs own some part of Lot 325, 
Parkside Addition, Douglas County, Nebraska (SID 
276 Property), although neither owned any part of SID 
276 Property at the time SID 276 was created. 
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By its motion for summary judgment, the plain- 
tiffs requested the trial court to find and determine 
that SID 276 was without any authority to exercise 
the jurisdiction of a sanitary and improvement dis- 
trict over real estate described as Lot 325, Parkside 
Addition, Douglas County, Nebraska, and that SID 
276 was void ab initio. The crux of the plaintiffs’ 
claim is set out in the amended petition filed by 
Davis wherein it is alleged that SID 276 is contained 
entirely within the boundaries of Sanitary and Im- 
provement District No. 171 (SID 171), a much larger 
SID, thereby making SID 276 void ab initio. Davis’ 
theory is that two SIDs cannot occupy the same ter- 
ritory at the same time. Davis’ amended petition 
further alleged that SID 171 had constructed all pub- 
lic improvements and SID 276 had made none. That 
fact was denied by the answer of SID 276. 

The pleadings further disclose that on April 25, 
1974, the District Court for Douglas County, Nebraska, 
entered its decree finding that SID 276 was duly 
organized according to law and was declared to be a 
public corporation under sections 31-727 to 31-769, R. 
R. 8. 1943. No appeal was taken from that decree 
and it was and remains a final and binding order. 

The trial court sustained the plaintiffs’ motion for 
summary judgment and in so doing made certain 
findings of fact, including a finding that at the time 
of the purported creation of SID 276 all public street 
improvements adjoining the SID 276 Property had 
been made by SID 171 and special assessments for 
the improvements had been duly levied against the 
property. The court also found in its decree that all 
of the expenditures made by SID 276 consisted of 
paving, utilities, and electrical distribution systems, 
all situated on private property of the developers. 
The court further found that SID 276 was totally in- 
cluded within the territory of SID 171 and that ‘‘two 
distinct Sanitary and Improvement Districts cannot, 
within the same territory, co-exist; that the pur- 
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ported creation of Sanitary and Improvement Dis- 
trict No. 276 was void ab initio and all powers, juris- 
diction and privileges sought to be exercised by said 
Sanitary and Improvement District No. 276 are null 
and void.’’ The court in effect dissolved SID 276. 

SID 276 assigns as errors: (1) That the trial court 
erred in holding SID 276 to be void ab initio merely 
because its geographic boundaries fall within the 
boundaries of another sanitary and improvement 
district; and (2) that the trial court erred in granting 
a motion for summary judgment in that there existed 
genuine issues of fact. We have reviewed the record 
in this case and believe the trial court was indeed in 
error in granting the motion for summary judgment. 
We therefore reverse the judgment of the trial court 
and remand the cause. 

Before a motion for summary judgment can be 
granted, two requirements must be met: (1) There 
must be no genuine issue as to any material fact; 
and (2) the moving party must be entitled to judg- 
ment as a matter of law. Clemens Mobile Homes, 
Inc. v. Guerdon Industries, Inc., 199 Neb. 555, 260 N. 
W. 2d 310 (1977). Therefore, in order for the judg- 
ment of the trial court in this case to be correct, we 
must find: (1) That there were no genuine issues as 
to any material facts; and (2) that Davis and the 
other appellees were entitled to judgment as a mat- 
ter of law. 

An examination of the affidavits, counteraffidavits, 
interrogatories, answers to interrogatories, several 
exhibits, and a stipulation made at trial to the effect 
that the improvements were not made on dedicated 
streets, but rather on public streets or easements, 
does little to resolve the several questions of fact 
raised by the pleadings. The record does not even 
clearly set out what the improvements were, al- 
though a resolution offered in evidence describes the 
various improvements as public improvements. We 
have no way of determining that fact. Other than 
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the unsupported statement of counsel for Davis 
made at the time of argument to the trial court to 
the effect that the improvements consisted of a pri- 
vate parking lot and interior utility connections, we 
find no evidence on this issue. We do not question 
the integrity of counsel. We merely point out that 
before one can sustain a motion for summary judg- 
ment all genuine questions of all material facts nec- 
essary for the determination must be resolved. The 
questions concerning the nature and type of improve- 
ments were not so resolved. 

It would appear that the motion for summary 
judgment could only be sustained in this case if, asa 
matter of law, the creation of one SID within the 
boundaries of another SID automatically rendered 
the second SID void ab initio as contended for by 
plaintiffs. We do not believe that to be the law. San- 
itary and improvement districts are purely creatures 
of statute and were first created in 1947. See §§ 31-701 
to 31-726, R. R. S. 1943. In 1949, the Legislature 
enacted sections 31-727 to 31-762 entitled ‘‘DISTRICTS 
FORMED UNDER ACT OF 1949.’’ For a review of 
Nebraska sanitary and improvement district legisla- 
tion, see 5 Creighton L. Rev. 269, Nebraska Sanitary 
and Improvement District Legislation. 

In support of their position, appellees cite 2 
McQuillan, Municipal Corporations (3d Ed.), § 7.08, 
p. 298, and our decision in City of Bellevue v. Eastern 
Sarpy County S. F. P. Dist., 180 Neb. 340, 143 N. W. 
2d 62 (1966). The citation in McQuillan, however, 
makes it clear that before two municipal corpora- 
tions occupying the same boundaries are incompat- 
ible, it must be established that the powers and priv- 
ileges conferred on the separate governmental 
agencies are substantially coextensive in scope and 
objective. The author further points out that, in the 
absence of constitutional restrictions, the Legisla- 
ture may authorize the formation of two municipal 
corporations in the same territory at the same time 
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for different purposes, and municipal corporations 
organized for different purposes may include the 
same territory. The identity of the territorial limits 
of separate public corporations is immaterial if such 
entities have separate and distinct governmental 
purposes. 

In order for us to determine if the purposes of 
each of the SIDs are so identical as to be incompat- 
ible, we need to examine the articles of association 
of the two SIDs. The articles of association for SID 
276 are in evidence. The articles of association for 
SID 171 are not. The fact that SID 171 maintains it 
is performing all the powers and duties authorized to 
it by statute does not answer the question. 

Section 31-727, R. R. S. 1943, sets out the purposes 
for which an SID may be created. However, in 
order to exercise that authority the articles of asso- 
ciation must set out in detail the purposes of the SID. 
An SID may be created for some or all of the pur- 
poses set out in section 31-727, R. R. 8. 1943. This 
fact is made abundantly clear by the provision of 
section 31-727 (3), R. R. 8. 1948, which reads in part: 
‘“k * * No corporation formed or hereafter formed 
shall perform any new functions, other than those 
for which the corporation was formed, without 
amending its articles of association to include the 
new function or functions.’’ One SID here may be 
for one purpose and the other for something else. 

If, in fact, SID 171 was created and authorized to 
perform the functions performed by SID 276, evi- 
dence to that effect must be offered and cannot be 
left to conjecture. Even that fact, however, might 
not justify dissolving SID 276 ab initio. In any event, 
the mere coexistence of the two SIDs is not sufficient 
to justify the trial court’s order in this case. 

City of Bellevue v. Eastern Sarpy County S. F. P. 
Dist., supra, is likewise of little aid or assistance in 
support of the claim that two SIDs may not coexten- 
sively exist for different purposes. The City of Belle- 
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vue case was brought pursuant to the provisions of 
section 31-766, R. R. 8. 1948, which specifically pro- 
vided that a municipality had the right to annex a 
portion of a district and when doing so adjustments 
are to be made with regard to the ownership of assets 
and the payment of liabilities. The decision cer- 
tainly did not establish that two SIDs may not occupy 
the same territory. 

It appears to us the act further contemplates that 
there may be occasions where the creation of an SID 
may be coextensive with all or part of another dis- 
trict. Section 31-728, R. R. S. 1943, specifically re- 
quires that immediately after the petition and ar- 
ticles of association have been filed, the clerk of the 
District Court shall issue a summons directed to the 
several owners of the real estate in the proposed dis- 
trict. Those individuals then have a right under sec- 
tion 31-729, R. R. S. 1948, to object to the creation of 
the district, in part, on the basis that their land will 
not be benefited by the installation of the various im- 
provements. The District Court is then permitted to 
create such a district but exclude certain property 
which the court finds will not be benefited thereby. 
The act specifically provides: ‘‘No lands included 
within any municipal corporation shall be included 
in any sanitary and improvement district * * *.’’ 
See § 31-730, R. R. S. 1943. If, in fact, it were true 
that at common law two municipalities could not co- 
exist, then it would appear there was little need to 
specifically exempt land within a municipal corpo- 
ration from being included within a sanitary and im- 
provement district. 

The statutes authorizing the creation of SIDs con- 
template that before an SID may come into being a 
petition must be filed with the District Court of the 
county in which the principal part of the land will 
lie, and a decree must be entered by that court find- 
ing and determining that the SID was indeed law- 
fully and validly created. See § 31-727 et seq., R. R.S. 
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1943. The evidence in this case discloses that, in 
fact, SID 276 did file such an application in the Dis- 
trict Court for Douglas County, Nebraska. On April 
25, 1974, SID 276 was declared by the District Court 
for Douglas County, Nebraska, to be duly organized 
according to law and was in that decree declared to 
be a public corporation of the State of Nebraska 
under sections 31-727 to 31-769, R. R. S. 1943, as 
amended. We have difficulty understanding how 
the District Court for Douglas County, Nebraska, 
can at one moment enter a decree which becomes 
final and binding directing that a sanitary and im- 
provement district has been duly organized and 
created and thereafter enter a subsequent decree 
which in effect collaterally attacks its own judgment 
and declares its own act void ab initio. 

The decree of the District Court for Douglas 
County, Nebraska, entered on April 25, 1974, was a 
final judgment. It could not be set aside except as 
specifically authorized by statute. A judgment 
which is not void may only be set aside after the 
term at which it was entered as authorized in section 
25-2001, R. R. S. 1948. Gant v. City of Lincoln, 193 
Neb. 108, 225 N. W. 2d 549 (1975). Where the court 
has jurisdiction of the parties and the subject mat- 
ter, its judgment is not subject to collateral attack. 
State ex rel. Southeast Rural Fire P. Dist. v. Gross- 
man, 188 Neb. 424, 197 N. W. 2d 398 (1972). A Dis- 
trict Court has no power to vacate or modify its judg- 
ment after term on the ground that an error of law 
had been committed by it in rendering such judg- 
ment. Paine v. United States Nat. Bank of Omaha, 
199 Neb. 248, 257 N. W. 2d 826 (1977). Not even a 
statute which is declared unconstitutional is void ab 
initio insofar as a previous judgment based upon the 
statute is concerned. In Norlanco, Inc. v. County of 
Madison, 186 Neb. 100, 181 N. W. 2d 119 (1970), we 
said: ‘‘ ‘The general rule is said to be that a statute 
declared unconstitutional is void ab initio. However, 
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this is subject to the exception that the finality of a 
judgment cannot be affected thereby.’’’ A question 
of fact once litigated on its merits is settled as to the 
litigants and may not be relitigated directly or col- 
laterally by the litigants or their privies. Calkins v. 
Witt, 183 Neb. 178, 159 N. W. 2d 199 (1968). Clearly, 
the plaintiffs herein are in privity with the parties to 
the District Court’s order of April 25, 1974. How can 
they now attack the existence of SID 276? Cer- 
tainly, if grounds do in fact exist to disregard the 
previous judgment, they have not been established 
by the motion for summary judgment. The judg- 
ment of the trial court must be reversed and the 
cause remanded for further proceedings in accord- 
ance with this opinion. 
REVERSED AND REMANDED. 

CLINTON, J., concurring. 

I concur in the opinion of the court except that 
part contained in the last paragraph which discusses 
and determines that the previous judgment of the 
court rendered under sections 31-727 to 31-769, R. R. 
S. 1943, as amended, is res judicata and determina- 
tive of this case. That paragraph of the opinion 
raises an issue not raised by the parties nor discussed 
in the briefs, is totally unnecessary to the decisions 
in this case, and purports to decide an issue not even 
raised by the pleadings. Res judicata is a defensive 
matter which ought to be raised by pleadings as well 
as by proof. 
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STANDARD MEAT COMPANY, A NEBRASKA CORPORATION, 
APPELLEE, V. LLOYD FEERHUSEN AND 
LARRY FEERHUSEN, APPELLANTS. 
282 N. W. 2d 34 


Filed August 14, 1979. No. 42227. 


1. Contracts: Intent. An interpretation of a written instrument 
should be made which will effect the true intention of the parties 
as expressed in the writing. 

: Where a contract is ambiguous, the court must 
determine the intention of the parties and the ambiguity must 
be resolved so as to give effect to that intent. 

Canons of construction are useful only insofar as 
they are an aid in determining the intentions of the parties to the 
contract. 

4. Contracts: Notice: Equity. Contractual promises with respect 
to the use of land, which under the rules of equity are specifically 
enforceable against the promisor, are effective against the suc- 
cessors in title or possession if the successor has actual or con- 
structive notice of the promise. Under such circumstances, the 
promise subjects the land to an equitable servitude. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Rollin R. Bailey of Bailey, Polsky, Huff, Cada & 
Todd and Ted L. Schafer, for appellants. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for 
appellee. 


Heard before BosLauGH, McCown, and CLINTON, 
JJ., and BuRKE and WHITEHEAD, District Judges. 


CLINTON, J. 

Plaintiff, Standard Meat Company, a corporation, 
brought this action in equity to enjoin the defend- 
ants, Lloyd Feerhusen and Larry Feerhusen, father 
and son respectively, from conducting the business 
of selling meats and other food products to the ‘‘food 
service industry’’ in competition with the plaintiff 
and from using a certain improved piece of real es- 
tate in the city of Lincoln, formerly owned by Lloyd 
Feerhusen (hereinafter Feerhusen) and sold by him 
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to Larry, for that purpose. It was alleged the con- 
duct threatened by the defendants was in violation of 
the provisions of a certain contract previously en- 
tered into between the plaintiff and Feerhusen, of 
which provisions Larry had both actual and con- 
structive notice. The trial court granted the injunc- 
tive relief prayed for. Both defendants appeal to 
this court. The issue on appeal, as it was in the trial 
court, is the proper construction of the contract. We 
affirm. 

The precise question in this case is whether a pro- 
vision in the contract, prohibiting for a period of 15 
years the use and occupancy of the building on the 
real estate in question for the purpose of supplying 
the ‘‘food service industry’’ in competition with 
Standard, applies in the event of sale of the premises 
by Feerhusen. 

It is necessary to recite some of the undisputed 
background facts and to summarize or quote provi- 
sions of the contract pertinent to the issue. The con- 
tract was entered into on November 2, 1968. At that 
time Feerhusen was doing business in the building in 
question under the trade name of ‘‘Del Gould Meats’’ 
and was engaged in selling meats and other food 
products to the ‘‘food service industry,’’ hereafter 
FSI. The contract defined FSI as including: “... 
all eating-away-from-home establishments, such as 
hotels, restaurants, clubs, institutions, both private 
and governmental, schools, . . . [certain other spe- 
cifically described businesses or entities] and all 
other ‘away from home’ feeding establishments.”’ 
Feerhusen desired to sell that portion of his business 
to Standard, while continuing to conduct a business 
known in meat purveyor’s parlance as ‘‘fabrication,”’ 
‘“‘breaking,’’ and ‘‘jobbing.’’ Standard desired to ac- 
quire certain assets belonging to Feerhusen pertain- 
ing to FSI and to acquire and serve Feerhusen’s 
customers. 

At the time the contract was entered into, Standard 
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was expanding its facilities in Lincoln to accommo- 
date the increased business anticipated from acquir- 
ing Feerhusen’s FSI customers. The contract clos- 
ing was to occur immediately following completion 
of Standard’s facilities, but not later than January 1, 
1970. All of the above is shown by evidence or re- 
citals in the contract. 

The contract provided that Standard would pur- 
chase the assets of Feerhusen previously mentioned 
and pay for them the sum of $30,000. The contract 
contained promises by Feerhusen as follows: ‘‘(b) 
He will not engage, directly or indirectly, by owner- 
ship or investment, as an individual, member of a 
partnership, or stockholder of a corporation, in his 
own name or in the name of any member of his fam- 
ily for and on his behalf, directly or indirectly, in the 
business of supplying meat or other food products to 
the food service industry as defined herein, within 
the State of Nebraska for a period of 15 years from 
and after the date of the closing of this agreement as 
provided herein, and the bill of sale shall contain a 
similar restrictive covenant... . 

‘“‘(c) The building presently occupied by Feer- 
husen, located upon the real estate described in Ex- 
hibit ‘C’, and used by him to conduct his business 
now known as ‘Del Gould Meats’ shall not directly or 
indirectly be leased by Feerhusen, or be permitted 
to be occupied or used by any person, firm or corpo- 
ration in the business of supplying meat or other 
food products to the food service industry as defined 
herein, for a period of 15 years from and after the 
date of closing of this agreement as provided herein, 
except that Feerhusen may use all of the above- 
described premises in his contemplated business de- 
scribed above,”’ i.e., fabrication, breaking, and job- 
bing. 

Feerhusen also agreed to furnish customer lists 
and certain information concerning customers to 
Standard and to solicit these customers on behalf of 
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Standard. Standard agreed to employ Feerhusen as 
a consultant and public relations man for a period of 
10 years at a salary of $1,100 per month and to pay 
him $5,000 per year thereafter for an additional 5- 
year period without any obligation on Feerhusen’s 
part to perform any services during the 5-year pe- 
riod. Feerhusen agreed that during the 15-year pe- 
riod he would act in Standard’s best interest and not 
compete in any way in serving the FSI. The sums 
to be paid to Feerhusen during the 15-year period 
were payable to his designated beneficiaries if he 
died during the period. 

Paragraph 7 of the contract contained provisions 
pertaining to the purchase of the real estate in which 
Feerhusen conducted his business and this is the 
provision upon which Feerhusen primarily relies to 
support his position. Paragraph 7 provided: ‘‘In 
addition to agreeing not to lease Feerhusen’s pres- 
ent building, directly or indirectly, to any person, 
firm or corporation supplying meat or other food 
products to persons engaged in the food service in- 
dustry in the State of Nebraska for a period of 15 
years from and after the closing of this agreement 
Feerhusen further agrees that Standard shall have 
the first option to purchase said building, ... .’’ It 
also contained provisions regulating the exercise of 
the option. It further provided: ‘‘If no agreement 
can be reached within 90 days after Standard has ad- 
vised Feerhusen of its intention to exercise said op- 
tion, as provided hereinafter, then in that event 
Feerhusen shall be relieved of the obligation to sell 
said building to Standard and Feerhusen shall be 
free to sell said building to any other person, firm or 
corporation.’’ This paragraph also contained the 
provision that the option would continue during the 
15-year period even though Feerhusen should die 
during that time and gave to Standard the option to 
meet any bona fide offer which Feerhusen might re- 
ceive for the purchase of the building. 
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The contract contained a provision in which Feer- 
husen agreed that Standard: ‘‘. .. may file with the 
appropriate public office or offices such affidavits 
or documents as may be necessary to afford public 
notice of the nature of this transaction and all of the 
terms thereof,’’ and provided: ‘‘This contract shall, 
upon its execution, become binding and effective 
upon each of the parties hereto and their respective 
heirs, administrators, executors, successors and 
assigns.”’ 

After the contract was closed, the affidavit above 
contemplated was filed in the office of the recorder 
of deeds on August 18, 1971. 

It is not disputed that Larry had actual and con- 
structive notice of the restrictive provisions of the 
contract relative to the use and occupancy of the 
building. Larry owned 50 percent of the shares of 
stock of the corporation which carried on the ‘‘fabri- 
cation,’’ ‘‘breaking,’’ and ‘‘jobbing’’ business on the 
real estate involved. Feerhusen and his wife owned 
the other 50 percent of the shares. 

In 1977, Feerhusen agreed to sell the building to 
Larry and invited Standard to exercise its option. 
Standard declined to do so. The Feerhusens gave 
notice to Standard that Larry intended to go into the 
business and use the building which he proposed to 
purchase for serving FSI customers. Standard pro- 
tested and claimed that such use and occupation 
would constitute a violation of the agreement. This 
action resulted. 

Reduced to its essence, the contention of the Feer- 
husens is that the promise restricting the use of the 
building applied only during such time as Feerhusen 
continued to own the building and that, upon the fail- 
ure of Standard to exercise its option to purchase, 
Feerhusen was free to sell the building to anyone 
without restriction as to use even though the pur- 
chaser might have notice of Feerhusen’s promise. 
The argument is based primarily upon this introduc- 
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tory language from paragraph 7: ‘‘In addition to 
agreeing not to lease Feerhusen’s present building, 
directly or indirectly, to any person, ... supplying. . 
. persons engaged in the food service industry in the 
State of Nebraska for a period of 15 years from and 
after the closing of this agreement... .’’ (Emphasis 
supplied.) Feerhusens contrast this language with 
the broader scope of Feerhusen’s promises in para- 
graph 5 (c) restricting use of the building as follows: 
“ . . shall not directly or indirectly be leased by 
Feerhusen, or be permitted to be occupied or used 
by any person, firm or corporation in the business of 
supplying meat or other food products to the food 
service industry as defined herein, for a period of 15 
years from and after the date of closing of this agree- 
ment,’’ and argue that the omission of the more re- 
strictive language from paragraph 7 which pertains 
to the purchase of the building is significant and 
must mean that, in the event of sale to a third party, 
the use of the building is to be unrestricted. 

The Feerhusens cite and rely upon various canons 
pertaining to the construction of contracts. How- 
ever, we find it necessary to cite only these prin- 
ciples. An interpretation of a written instrument 
should be made which will effect the true intention 
of the parties as expressed in the writing. Younker 
Brothers, Inc. v. Westroads, Inc., 196 Neb. 168, 241 
N. W. 2d 679. Where a contract is ambiguous, the 
court must determine the intention of the parties 
and the ambiguity must be resolved so as to give 
effect to that intent. Frank McGill, Inc. v. Nucor 
Corp., 195 Neb. 448, 238 N. W. 2d 894. Just as in the 
case of interpreting ambiguous statutes, we believe 
that canons of construction are useful only insofar 
as they are an aid in determining intention. See 
Equal Opportunity Commission v. Weyerhaeuser 
Co., 198 Neb. 104, 251 N. W. 2d 730. 

An examination of the entire contract leads us to 
the inescapable conclusion that the parties thereto 
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intended to restrict the use of the Feerhusen real 
estate during the entire 15-year period of noncom- 
petition and not merely while Feerhusen continued 
to own the building. Several provisions of the con- 
tract to which we have already drawn attention are 
pertinent. The promise of Feerhusen in paragraph 5 
(c) is not only not to lease, but also that he will not 
permit the building to ‘‘be occupied or used by any 
person,”’ etc., in the business of supplying FSI. The 
contract provides that it shall bind not only the par- 
ties, but their successors and assigns. In paragraph 
5 (i), Feerhusen specifically agrees that Standard 
may file in the appropriate public office affidavits or 
documents ‘‘as may be necessary to afford public 
notice of the nature of this transaction and all of the 
terms thereof.’’ The principal and perhaps only 
conceivable reason for such a provision would seem 
to be to give notice under the recording statutes to 
persons who might purchase the real estate, if 
Standard did not. In addition, it appears Standard 
would not have expanded its own facilities, paid 
Feerhusen $30,000 for business assets, and in addi- 
tion agreed to pay him the total sum of $157,000 over 
a 15-year period without assurance of freedom from 
such competition as Feerhusen could legally agree 
to. The evidence shows without contradiction that 
the personal services performed by Feerhusen un- 
der the contract continued only for a brief period of 
time and the inference is that such was the contem- 
plation of the parties. Paragraph 7 might well have 
been more precisely drawn. However, we have no 
doubt, just as the trial court did not, that Feerhusen 
understood the building’s use was to be restricted in 
the hands of his successors. 

Contractual promises with respect to the use of 
land, which under the rules of equity are specifically 
enforceable against the promisor, are effective 
against the successors in title or possession if the 
successor has actual or constructive notice of the 
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promise. Under such circumstances, the promise 
subjects the land to an equitable servitude. Restate- 
ment, Property, Servitudes, § 539, p. 3226; Gillen- 
Crow Pharmacies, Inc. v. Mandzak, 5 Ohio St. 2d 
201, 215 N. E. 2d 377; Sun Oil Co. v. Trent Auto Wash, 
379 Mich. 182, 150 N. W. 2d 818. See, also, Restate- 
ment, Property, Servitudes, Part III, Promises Re- 
specting the Use of Land, p. 3147. 

Agreements not to compete which are reasonable 
in scope accompanying agreements for sale of a 
business are enforceable in equity, at least in the ab- 
sence of an adequate legal remedy. D. W. Trow- 
bridge Ford, Inc. v. Galyen, 200 Neb. 103, 262 N. W. 
2d 442; Antrim v. Pittman, 189 Neb. 474, 203 N. W. 2d 
510. In the case before us, no attack is made upon 
the reasonableness of the agreement. 

AFFIRMED. 


FRED CONKLIN AND HELEN W. CONKLIN, APPELLANTS 
AND CROSS-APPELLEES, V. VERNON 8S. RANDOLPH AND 
CaROL W. RANDOLPH, HUSBAND AND WIFE, ET AL., 
APPELLEES AND CROSS-APPELLANTS. 

281 N. W. 2d 913 


Filed August 14, 1979. No. 42234. 


1. Partnerships: Contracts. Subject to any agreement between the 
partners, the rights and duties of the partners in relation to the 
partnership are governed by the provisions of the Uniform 
Paesue Act. 

Under the Uniform Partnership Act, a partner- 
ship rmay be dissolved by the express will of all the partners who 
have not assigned their interests or suffered them to be charged 
for their separate debts, either before or after the termination of 
any specified term or particular undertaking, without violating 
the agreement between them. 

3. Partnerships: Liability. Subject to any agreement to the con- 
trary between the partners, under the Uniform Partnership Act, in 
settling accounts between the partners after dissolution, the liabil- 
ities of the partnership shall rank in order of payment as follows: 


VoL. 204] JANUARY TERM, 1979 333 


Conklin v. Randolph 


(I) Those owing to creditors other than partners, (II) Those owing 
to partners other than for capital and profit, (III) Those owing to 
partners in respect of capital, and (IV) Those owing to partners in 
respect of profits. ; 

4. Partnerships: Contracts: Interest. Under the Uniform Partner- 
ship Act, and subject to any agreement between the partners, a 
partner, who in aid of the partnership makes any payment or ad- 
vance beyond the amount of capital which he agreed to contribute, 
shall be paid interest from the date of the payment or advance. 

5. Partnerships: Contracts: Rent. It is the general rule that a part- 
ner who carries on business in his own name for his own benefit 
and who uses partnership property therefor is chargeable on an 
accounting with reasonable rent for the use of the partnership 
property for the time during which he used it as his own, unless 
a contrary agreement existed between the partners. 

6. Partnerships: Contracts: Liability. Under the Uniform Part- 
nership Act, and subject to any agreement between the partners, 
the partners must contribute toward the losses of the partnership, 
whether of capital or otherwise, sustained by the partnership 
according to their respective shares in the profits. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Reversed and 
remanded with directions. 


Wright & Simmons and John A. Selzer, for appel- 
lants. 


Dennis M. Coll of Raymond, Olsen & Coll and Rick 
L. Ediger, for appellees. 


Heard before BosLauGH, CLINTON, BRODKEY, and 
HastTinGs, JJ., and Bartu, District Judge. 


BRODKEY, J. 

This action originated in the District Court for 
Scotts Bluff County as an action for an accounting 
between Fred Conklin and Vernon S. Randolph as 
partners in an oral partnership known as R & F 
Land Co., and also as a partition proceeding with 
reference to certain real estate owned by the part- 
nership. A hearing on a motion for summary judg- 
ment for the partition of the real estate was held on 
January 30, 1976, and on February 9, 1976, the court 
entered its order finding and decreeing that an un- 
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divided one-half interest in the real estate in ques- 
tion was owned by Fred Conklin and an undivided 
one-half interest by Vernon S. Randolph. The court 
also ordered the appointment of a referee to make 
the partition and retained jurisdiction for all other 
matters involved in the action. Thereafter, the ref- 
eree filed his report finding that in his opinion the 
property should be sold and the proceeds thereof 
divided, as it was not practical to physically divide 
the premises without prejudice to the owners there- 
of. No sale of the premises, however, was ever 
held; and the entire case came on for trial on De- 
cember 1 and December 13, 1977, upon a stipulation 
of facts between the parties and the testimony of 
witnesses. 

The court entered its decree on May 3, 1978, mak- 
ing certain findings of fact with reference to dis- 
puted issues in the accounting action, and also find- 
ing that, upon the partition sale of the partnership 
real estate, certain debts and court costs should be 
paid and the proceeds divided between the parties, 
awarding 12.5 percent thereof to Fred Conklin and 
Helen W. Conklin, and 87.5 percent to Vernon S. Ran- 
dolph and Carol W. Randolph, and further reciting 
that the distribution should be a full and complete 
settlement for all claims, properties, monies, and 
accounts between the parties arising out of the part- 
nership of R & F Land Co. Plaintiffs, Fred Conklin 
and Helen W. Conklin, have appealed to this court 
from that decree, and the defendants, Vernon S. 
Randolph and Carol W. Randolph, have also cross- 
appealed therefrom. The first two assignments of 
error in the briefs of the respective parties are iden- 
tical, and they are as follows: ‘‘(1) The trial court 
erred in departing from the stipulated and deter- 
mined equal ownership of the partnership real 
estate; and (2) the trial court erred in ordering par- 
tition proceedings of equally owned partnership real 
estate to be distributed 12 1/2% and 87 1/2%.’’ In 
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effect, therefore, both parties agree that the division 
of the real estate ordered by the trial court is in 
error and that the matter should be reversed. 

By way of background, it appears that the parties 
have been acquainted with each other for many 
years. Randolph had operated a Chevron gas sta- 
tion in Scottsbluff and was acquainted with Conklin, 
who from 1951 to 1973 was engaged as a commission 
sales agent for Continental Oil Company (herein- 
after referred to as Conoco), his territory being the 
western half of Scotts Bluff and Morrill Counties. In 
1966, Conklin approached Randolph and discussed 
the possibility of forming a partnership to construct 
a Conoco gas station at a different location in Scotts- 
bluff. It appears Conklin had purchased a prebuilt 
packaged Conoco gas station which he desired to 
erect on a lot to be purchased by the proposed part- 
nership. It was agreed the partnership would be 
formed, although no written agreement was ever en- 
tered into between them and their specific under- 
standing of the details at the time was somewhat 
vague. They did, however, apply for financing to 
the Scottsbluff National Bank and Trust Company, 
and consulted with Robert Finke, a vice president, 
with regard to the details of the loan required. In 
any event, the building was thereafter erected on a 
lot purchased by the partnership, as well as a car- 
wash operation, and the station opened for business 
during the last week of November 1969. Although 
the partners anticipated obtaining a 10-year loan 
from the Scottsbluff National Bank and Trust Com- 
pany (hereinafter referred to as the Bank), the Bank 
was unwilling to give a 10-year loan on the carwash . 
equipment, but instead made a 10-year loan on the 
‘real estate in the amount of $37,500, payable monthly 
at the rate of $435.43; and a 5-year loan on the equip- 
ment in the amount of $25,000, payable monthly at 
the rate of $610.40, or a total monthly payment of 
$1,045.83, instead of the approximately $600 per 
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month originally anticipated by the partners. The 
partnership also obtained a franchise for the sale of 
certain carwash machinery and equipment, but the 
franchise was taken in the name of Conklin alone. 
The record reveals that Randolph operated three in- 
dependent businesses from the premises in question, 
which businesses were owned by him and not by the 
partnership. These were the operation of the serv- 
ice station, the sale of carwash services to the pub- 
lic, and also the sale of campers and travel trailers. 
By agreement, Randolph’s accountant, Lee Daley, 
served as accountant for the partnership and pre- 
pared the partnership records and tax returns. Carol 
Randolph, wife of Vernon, acted as bookkeeper for 
the partnership. There is no question or dispute that 
Randolph did not pay any rent to the partnership for 
the use of the premises in conducting his individual 
businesses, his reason for his failure to pay being a 
matter of dispute between the parties. 

It is clear from the record that after the construc- 
tion of the station, Conoco leased the station from 
the partnership for a rental of 1 dollar per month 
plus 2 cents for every gallon of gas delivered to the 
station, and there is in the evidence a written lease 
between the parties to that effect. Conoco then 
leased the station back to the partnership for the 
sum of 1 dollar a month, and there is likewise a 
lease evidencing this transaction in the record. The 
original lease to Conoco was for a period of 5 years 
commencing on April 1, 1969, and ending on April 1, 
1974, with an option to renew for an additional 5 
years, which Conoco exercised on February 28, 1974. 
The renewed lease expired on April 1, 1979. 

Randolph testified that Conklin had promised to 
pay him 1 cent on every gallon of gas delivered by 
Conoco to the station, and the trial judge in his order 
found that Conklin, as part of the partnership agree- 
ment, was to pay to Randolph, and not to the part- 
nership, from his own funds, 1 cent per gallon for 
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each gallon of gas delivered by Conoco to the service 
station. Conklin admitted in his testimony that he 
had promised to contribute to the partnership from 
his commission 1 cent on every gallon of gas de- 
livered to the station, but also claimed that one-half 
of his 1-cent commission actually had been included 
in the 2 cents a gallon which Conoco paid to the part- 
nership under its written lease. There is no evi- 
dence in the record, however, that Randolph knew of 
or agreed to this arrangement. In any event, Conk- 
lin paid the other one-half cent of his commission 
directly to the partnership. It appears from the rec- 
ord that both Randolph and Conklin agreed Ran- 
dolph was to apply the income from the Conoco rent 
and from Conklin’s commission payments to pay the 
monthly loan payments due the Bank, and if there 
was insufficient income for that purpose Randolph 
was to make up the difference. The profits from the 
sale of the carwash operations were to be used to 
pay the other expenses of the partnership’s business. 
The District Court, however, found that Randolph 
was to make the payments on the real estate mort- 
gage to the Bank in the amount of $435.43, and that 
the payments on the equipment and carwash would 
come primarily from proceeds from the sale of car- 
washes by the parties. 

In the beginning, substantial profits from the sale 
of carwash equipment and operations were 
deposited to the partnership bank account. The rec- 
ords reveal, however, that the last carwash opera- 
tion was sold in 1973. During the period commenc- 
ing in October 1975 and extending to May 1977, Conk- 
lin refused to endorse the rent checks received from 
Conoco which were made payable to both Conklin 
and Randolph. These checks total $6,996.88 and 
have been deposited with the District Court awaiting 
further disposition. In June 1977, Conoco sold its en- 
tire western Nebraska operation to a successor com- 
pany known as Copsey Basin and Oil Co. (herein- 
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after referred to as Copsey, Inc.), which company 
continued to supply the partnership station and con- 
tinued to pay the partnership the rent of 2 cents for 
every gallon of gas delivered to the station. As of 
December 1, 1977, six checks had been received by 
the partnership from Copsey, Inc., totaling $1,977, 
and were apparently deposited in Randolph’s bank 
account in order to make the monthly loan payments 
to the Bank. 

It also appears from the record that from time to 
time Randolph loaned the partnership money for the 
purpose of paying its real estate taxes, special 
assessments, life insurance premiums on the lives of 
the partners as security for the mortgage, and also 
the cost of installing a lead-free gas tank that the 
station was required to do by federal law. It ap- 
pears that Randolph, on advancing the funds in 
question, executed a series of notes, payable to him- 
self, signed R & F Land Co. by V. S. Randolph. One 
note was dated November 30, 1974, in the sum of 
$3,499.93; the second was dated October 31, 1975, in 
the amount of $5,288.32; the third was dated October 
31, 1976, in the amount of $4,511; and the fourth was 
dated August 31, 1977, in the amount of $3,695.18. All 
of these notes bore interest at the rate of 6 percent 
per annum. 

As previously stated, Conklins filed their petition 
against the defendants in this action on November 
26, 1975, requesting the partition of the property and 
an accounting of the partnership’s money and prop- 
erty. The defendants Randolph filed their answer 
on December 30, 1975, also requesting that the part- 
nership be dissolved and that an accounting be made 
of the monies and properties of the partnership. 
The District Court heard testimony and entered its 
decree on May 3, 1978. We have previously indicated 
in this opinion some of the findings of the court con- 
tained in that decree, and we shall discuss other find- 
ings contained therein hereinafter in this opinion. 
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We have reviewed the record before us and have 
concluded that the matter must be reversed and re- 
manded to the District Court for further proceedings 
in light of our findings and directions as hereinafter 
set out. The Uniform Partnership Act was adopted 
in Nebraska in 1943 and appears as sections 67-301 to 
67-343, R. R. S. 1948. Section 67-318 of that act reads, 
in pertinent part, as follows: ‘‘The rights and duties 
of the partners in relation to the partnership shall be 
determined, subject to any agreement between 
them, by the following rules: (a) Each partner shall 
be repaid his contributions, whether by way of cap- 
ital or advances to the partnership property and 
share equally in the profits and surplus remaining 
after all liabilities, including those to partners, are 
satisfied; and must contribute toward the losses, 
whether of capital or otherwise, sustained by the 
partnership according to his share in the profits. 
(b) The partnership must indemnify every partner 
in respect of payments made and personal liabilities 
reasonably incurred by him in the ordinary and 
proper conduct of its business, or for the preserva- 
tion of its business or property. (c) A partner, who 
in aid of the partnership makes any payment or ad- 
vance beyond the amount of capital which he agreed 
to contribute, shall be paid interest from the date of 
the payment or advance. (d) A partner shall re- 
ceive interest on the capital contributed by him only 
from the date when repayment should be made. 
(e) All partners have equal rights in the manage- 
ment and conduct of the partnership business. * * *.’’ 
(Emphasis supplied. ) 

We find that the provisions of the Uniform Part- 
nership Act control in the instant case, except where 
a different agreement exists between the parties. 

Although the trial court in its decree did not find 
when the partnership in question was dissolved, it is 
clear that the plaintiffs expressed their intention to 
dissolve the partnership in their petition filed herein, 
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and the defendants Randolph also expressed their in- 
tention to dissolve the partnership in the answer 
they filed to plaintiffs’ petition. We believe the mat- 
ter is specifically covered by section 67-331, R. R. S. 
1943, of the Uniform Partnership Act, which pro- 
vides as follows: ‘‘Dissolution is caused: (1) With- 
out violation of the agreement between the partners, 
* * * (c) By the express will of all the partners who 
have not assigned their interests or suffered them to 
be charged for their separate debts, either before or 
after the termination of any specified term or partic- 
ular undertaking, * * *.’’ Thus, absent an allegation 
and evidence of acts indicating an earlier dissolu- 
tion, we find that the partnership was dissolved by 
the express will of the partners on December 30, 
1975, the date the defendants filed their answer in 
District Court. Since that date, the partnership has 
been engaged in the winding up of the partnership 
business. Another pertinent provision of the Uni- 
form Partnership Act, controlling in this appeal, is 
section 67-340, R. R. S. 1943, which provides as fol- 
lows: ‘In settling accounts between the partners 
after dissolution, the following rules shall be ob- 
served, subject to any agreement to the contrary: 
* * * (b) The liabilities of the partnership shall rank 
in order of payment as follows: (I) Those owing to 
creditors other than partners, (II) Those owing to 
partners other than for capital and profits, (III) 
Those owing to partners in respect of capital, (IV) 
Those owing to partners in respect of profits. * * *.’’ 
It is clear from the above statute that after all the 
creditors of the partnership are repaid, the partners 
are to be repaid the amounts owing to them other 
than for capital and profits, and also the amounts 
owing them in respect to capital contributed before 
the profit, if any, is divided between them according 
to their agreement. In this case, we conclude that 
the agreement between the parties was to divide the 
profits and indebtedness, if any, on a fifty-fifty basis. 


} 
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We might also add that the income tax returns filed 
for the partnership by their accountant for the years 
1970-1974 also indicate it was a fifty-fifty partner- 
ship. See, also, § 67-318 (a), R. R. S. 1943. 

In the final accounting between the parties, Conk- 
lin is entitled to be credited for the amount he in- 
vested for the prebuilt packaged service station. In 
the stipulation entered into between the parties in 
lieu of a pretrial hearing, the parties agreed that the 
partnership had discharged $3,840.96 of the indebted- 
ness remaining on the service station, plus interest. 
We believe Conklin should be given the opportunity 
to establish the amount he personally invested in the 
service station, and should be credited with this 
amount without interest thereon. It is our finding 
that, as part of the partnership agreement, Conklin 
agreed to contribute the service station to the part- 
nership, and hence, under section 67-318 (c), R. R. 8S. 
1943, he is not entitled to be paid any interest thereon. 

Randolph has contended Conklin agreed to pay 
him personally, and not the partnership, 1 cent on 
every gallon of gas delivered to the station, in addi- 
tion to the 2 cents per gallon of gas received from 
Conoco. Conklin contends his agreement was to pay 
1 cent per gallon of gas delivered to the station to the 
partnership, and that, in fact, he did so by paying 
one-half cent per gallon personally, and the other 
half cent was deducted by Conoco from his commis- 
sion and included in the 2 cents that Conoco paid the 
partnership. The record reveals that Conoco paid 
the 2 cents per gallon of gas by checks payable to 
both parties, and continued to pay the 2 cents per 
gallon even after Conklin’s employment with Conoco 
ended. Furthermore, the lease was renewed for an 
additional 5 years, with the rent remaining at 2 cents 
per gallon of gas delivered to the station. Randolph 
testified that he told Robert G. Finke, the vice presi- 
dent of the Bank, during the negotiations of financ- 
ing for the new station, in Conklin’s presence, that 
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the loan was to be repaid from the 2 cents a gallon 
paid by Conoco, ‘‘and that Mr. Conklin was going to 
pay one cent a gallon and that I would be responsible 
for making the payments on the note.’”’ It was Ran- 
dolph’s testimony that he did not know the 1 cent per 
gallon of gas, promised by Conklin, was to come 
from and was to be conditioned upon Conklin’s re- 
ceiving commissions from Conoco, until Conklin in- 
formed him of that fact after the business had com- 
menced. 

Although the evidence upon the point is conflict- 
ing, we find that Conklin agreed to contribute to the 
partnership, and not to Randolph personally, 1 cent 
for every gallon of gas delivered to the station. The 
trial court in its decree, however, found to the con- 
trary. We believe that the 1-cent per gallon contri- 
bution by Conklin to the partnership should have 
continued until the dissolution of the partnership by 
the filing of this action on December 30, 1975, as pre- 
viously discussed. It is clear that Conklin did con- 
tribute one-half cent per gallon of gas delivered to 
the station until his employment with Conoco ter- 
minated in December 1973. Conklin is entitled to be 
credited with all of the money he contributed to the 
partnership without interest thereon. Since Ran- 
dolph either made the loan payments to the Bank 
directly or deposited the equivalent amount in the R 
& F Land Co. bank account and then issued a check 
for the payment to the Bank, it seems clear that he 
paid amounts, included therein, which Conklin had 
agreed to pay, but did not pay. Had Conklin con- 
tributed to the partnership 1 cent for every gallon of 
gas delivered to the station, Randolph’s required 
contribution would have been reduced. Accordingly, 
we find that Randolph is entitled to be credited with 
interest on the amount Conklin should have paid but 
did not pay to the partnership, under the provisions 
of the Uniform Partnership Act. Interest on the 
amount not paid by Conklin should be calculated 
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from the date Conoco paid its monthly rent, based 
upon the gas delivered to the station, until Randolph 
is repaid the excess amounts he was required to con- 
tribute, as provided by section 67-318 (c), R. R. S. 
1943. In other words, all amounts which Randolph 
was required to pay to make up the difference be- 
tween the Bank loan payments and the income 
earned by the partnership (excluding, however, 
profit earned on the sale of carwash equipment 
which, by agreement, was to be used to pay other 
partnership expenses), are to be credited to Ran- 
dolph without any interest except for that portion 
which Conklin agreed to contribute, but did not, as 
noted above. Any difference between the loan pay- 
ments and income earned by the partnership which 
has been paid by Randolph personally since the dis- 
solution of the partnership, however, shall earn in- 
terest until the partnership is terminated. 

The record also reveals that, as previously stated, 
Randolph loaned money to the partnership to pay 
the real estate taxes, special assessments, the cost 
of installing a lead-free gas tank, and for life insur- 
ance premiums on the lives of the partners to secure 
the debt owed to the Bank; and Randolph received 
notes from the partnership for such advances pro- 
viding for 6 percent interest thereon. In the account- 
ing, Randolph is entitled to be credited with interest 
at the rate of 6 percent on the notes in question. 
Other than the above, all other interest to be paid in 
this accounting procedure shall be calculated at the 
statutory rate of 8 percent per annum, under section 
45-103, R. R. §. 1943. 

One major point of contention between the parties 
involves the issue of whether, in the accounting, 
Randolph should be charged a reasonable rental for 
his use of the partnership premises in connection 
with his individual businesses of operating the serv- 
ice station, selling carwash services (as distinguished 
from carwash equipment and operations), and the 
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sale of travel trailers and campers. Conklin con- 
tends Randolph should be charged a reasonable 
rental value for the premises owned by the partner- 
ship while, on the other hand, Randolph contends 
their agreement was to the contrary. It is the gen- 
eral rule that a reasonable rental should be charged 
to the partner using the partnership property for his 
own gain, unless a contrary agreement between the 
parties is established. In its decree, the District 
Court found that Randolph was to make the pay- 
ments to the Bank but no rent was to be charged to 
the defendants Randolph for the use of the service 
station building. We conclude that the District 
Court was correct in its finding. As revealed by the 
record, Conklin testified with regard to the partner- 
ship agreement as follows: ‘‘A. But there was no 
taxes paid and all of the money that went into this 
R & F Land Company account was put in by me 
through checks of sales, and so forth, other than 
what Mr. Randolph paid in the amount of two notes 
that we owed at the bank in lieu of rent. Q. What do 
you mean ‘in lieu of rent’? There was no agree- 
ment, was there? A. No, but he didn’t want to pay 
rent and then things had to be paid the same as the 
taxes but —.’’ (Emphasis supplied.) We find there 
was in fact an agreement that Randolph could use 
the premises for his personal business rent free in 
exchange for his making up the difference between 
the partnership income and his monthly loan pay- 
ments. 

There are four specific transactions relating to the 
sale of carwash equipment and operations which 
were decided against the plaintiffs in the decree of 
the District Court and are assigned as error in the 
plaintiffs’ brief. These items will be discussed 
below. 

The District Court found that Conklin had not ac- 
counted for the sum of $1,567.40 involved in the 
“Cross Car Wash’’ transaction. In his evidence 
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adduced, in explanation of this transaction, Conklin 
introduced bills totaling $567.40, as representing his 
expenses in selling a carwash to John Budd Cross in 
Powell, Wyoming. Conklin further testified that he 
had refunded $1,000 to Cross because he was not able 
to deliver the particular model of carwash that 
Cross had ordered and was forced to substitute a 
less expensive model. Our review of the record con- 
vinces us that Conklin did account for the $1,567.40 
involved in that transaction and should not be 
charged for this amount in the accounting. 

The second item involved a so-called ‘‘finder’s 
fee’’ which Conklin paid to his son, Clark Conklin, in 
connection with the Martha Nielsen carwash trans- 
action. The evidence is conflicting as to who, in 
fact, made the first contact with Martha Nielsen 
with reference to the sale of the carwash. Randolph 
testified that Martha Nielsen had contacted him at 
the service station about a carwash operation after 
she had first contacted the manufacturing company 
who referred her to the service station. He further 
testified, however, that Clark Conklin, the son of 
Fred Conklin, was the first person who actually 
called on Martha Nielsen at Hot Springs, South Da- 
kota, because his father, Fred Conklin, was too busy 
to do so at the time. Randolph further testified that 
both he and Fred Conklin had made several visits to 
Martha Nielsen before they sold her the carwash 
operation. We believe the evidence supports the 
finding of the District Court that the plaintiffs in the 
accounting should be charged with the $1,000 paid to 
their son as a finder’s fee. We also find that, under 
the terms of the Uniform Partnership Act, they 
should be charged with interest thereon from the 
date the partnership paid Clark Conklin money. 

The third item involved a finder’s fee in the 
amount of $1,000 which Conklin paid to his son-in- 
law, Jerry Becking, for the sale of a carwash to 
Gwyns’ Distributors, located in Silver City, New 
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Mexico. Conklin testified that his son-in-law found 
the buyer and thus was entitled to a finder’s fee. 
Conklin also testified that he had made two trips to 
New Mexico at the partnership’s expense and the 
partnership had paid for the expenses of the vice 
president of the Gwyn company to fly to Nebraska in 
order to look at one of the carwashes in operation. 
In its decree, the District Court found: ‘‘* * * that 
the Plaintiff wrongfully paid a commission of $1,000 
to his son-in-law, Jerry Becking, as commission on 
the Gwyn transaction in that the down payment was 
not made to the R & F Land Company partnership or 
credit given therefore [sic].’’ It appears from the 
evidence, which consisted of Conklin’s testimony 
and certain exhibits introduced into evidence, that a 
cashier’s check for $2,500 was purchased and for- 
warded to the manufacturer of the carwashes, that a 
$1,000 partnership loan was repaid, and, presum- 
ably, a $1,000 finder’s fee was paid to Conklin’s son- 
in-law. However, we are unable to determine with 
any certainty as to whether or not the $4,450 down- 
payment from the Gwyn company is accounted for. 
Upon remand of this case to the District Court for 
further proceedings, the plaintiffs should be per- 
mitted to produce further evidence with regard to 
this transaction so that the District Court can defi- 
nitely determine whether or not Conklin, in the ac- 
counting, should be charged with this amount, and 
whether interest should be charged thereon. 

The fourth item involved a check for $2,087 paid by 
R & F Land Co. on May 19, 1972, to a partnership 
referred to as ‘‘Conklin-Flammang.”’ Conklin- 
Flammang was a partnership between the plaintiff, 
Fred Conklin, and Alfred Flammang, which part- 
nership was also later known and referred to as 
Mick’s Car Wash, located in Gering, Nebraska. In 
its judgment the District Court found that the 
“fpjlaintiff was not entitled to withdraw $2,087 
from the Flamming [sic] transaction and that said 
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withdrawal was improper under the circumstances.”’ 
The $2,087 check in question was signed by Fred 
Conklin and issued on the R & F Land Co. account, 
allegedly as a refund on a defective carwash opera- 
tion which the manufacturer, American Car Wash 
Mfg., Inc., sold to Mick’s Car Wash through R & F 
Land Co. The bank statement of R & F Land Co., 
introduced into evidence, shows that a $4,000 deposit 
was made to R & F Land Co.’s account on December 
10, 1971, and also that a $4,000 check was issued on 
the account and paid on December 13, 1971. Also in 
evidence is a Scottsbluff National Bank deposit slip, 
dated December 10, 1971, showing that a $5,000 
check from Mick’s Car Wash was deposited on that 
date, less $1,000 paid back before the deposit was 
made and identified on the deposit slip with the 
words ‘‘Bill Lyons.’’ Other evidence established 
that Bill Lyons was an employee and the firm may 
have owed him a commission for the sale of two car- 
washes. Also in evidence is the actual check in the 
amount of $4,000, written on R & F Land Co.’s ac- 
count and made payable to American Car Wash. It 
further appears that on January 24, 1972, a $3,995 
check from Mick’s Car Wash was issued, payable to 
R & F Land Co., with the notation thereon that $2,995 
was for American Car Wash, and $1,000 for a car- 
wash wand. The R & F Land Co.’s bank statement, 
for the period 12-31-71 to 1-31-72, shows that the sum 
of $2,995 was deposited to its account on January 24, 
1972, which was the date of the $3,995 check issued 
by Mick’s Car Wash, referred to above. The check 
in question was paid by the Gering National Bank on 
January 25, 1972. It would appear that the $5,000 
paid by Mick’s Car Wash to R & F Land Co. on De- 
cember 10, 1971, when added to the $2,995 which 
Mick’s Car Wash paid to R & F Land Co. on January 
24, 1972, would amount to a total sum of $7,995 paid 
by Mick’s Car Wash to R & F Land Co. for the car- 
wash manufactured by American Car Wash. In his 
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testimony, Conklin testified that R & F Land Co. 
paid only the initial $4,000 to American Car Wash, 
and nothing more, because the carwash sold to 
Mick’s Car Wash was defective; and, as previously 
stated, on May 19, 1972, Conklin wrote the check for 
$2,087 on the R & F Land Co.’s account, payable to 
Conklin-Flammang as a refund on the defective car- 
wash purchased by Mick’s Car Wash. The $2,087 
check referred to was the amount still owed to 
American Car Wash which had never been paid by R 
& F Land Co. because the carwash sold to Mick’s 
Car Wash was defective. It would thus appear that 
R & F Land Co. paid out $6,087 but received $7,995 
from Mick’s Car Wash, or a difference of $1,908. Of 
the latter amount, $1,000 was apparently paid to Bill 
Lyons as a commission, leaving a net gain or profit 
to R & F Land Co. of $908. There is testimony in the 
record that R & F Land Co.’s profit on the trans- 
action was $908. We conclude that, in the account- 
ing, Conklin should not be charged for the $2,087 he 
refunded to Mick’s Car Wash. 

Although the record reflects that both partners 
had originally invested $500 each in the formation 
of the partnership, the testimony is uncontradicted 
that both partners were subsequently reimbursed 
for their respective payments, and the final account- 
ing should reflect this fact. 

There also appears to be some testimony in the 
record with reference to possible income derived 
from the sale of carwash services at the service sta- 
tion. However, in the final argument before this 
court on appeal, plaintiffs’ counsel expressly dis- 
claimed any income therefrom, as the carwash serv- 
ices were not included in the partnership business. 
We shall therefore not consider this issue. 

Finally, counsel for plaintiffs, in his reply brief 
filed on appeal, argues that the court should make 
an order concerning the distribution of $35,782.32 in 
checks from Conoco made payable to both parties 
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and endorsed to the partnership, but placed in Ran- 
dolph’s own bank account, which he states the trial 
court inadvertently omitted in its order. Although it 
appears Randolph did originally deposit these checks 
in his own bank account, the evidence reveals he 
used those funds in making payments upon the bank 
loan to the Bank, and these sums will be recovered 
and accounted for by the partnership upon the sale 
of the partnership real estate in this case. The pay- 
ments received from Copsey, Inc., will likewise be 
accounted for by the partnership upon the sale of the 
real estate. 

The counsel for both parties in effect argue that 
there has not been an actual accounting in this case, 
and that there cannot be until it is known what the 
sale price of the partnership property is after a sale. 
Plaintiffs also argue that there is actually no judg- 
ment at the present time in this matter for the rea- 
son that there is no specification in the decree of the 
trial court as to any dollars and cents amount owed 
by one or both of the partners to the other. In this 
connection we note with interest that in Black’s Law 
Dictionary (5th Ed., 1979), the term ‘‘accounting”’ is 
defined as follows: ‘‘* * * Rendition of an account, 
either voluntarily or by order of a court. In the lat- 
ter case, it imports a rendition of a judgment for the 
balance ascertained to be due. * * *’’ Whether or 
not this is the correct and generally followed defini- 
tion of the term ‘‘accounting”’ is unimportant in the 
disposition of this case. However, we are in agree- 
ment that before a fair and accurate accounting be- 
tween the partners in this case can finally be ac- 
complished, it is necessary that the partnership 
property be sold, as originally ordered by the court, 
and that a further and final accounting be made by 
the District Court in accordance with the provisions 
of the Uniform Partnership Act and the specific find- 
ings of this opinion, with due consideration to any 
further change in circumstances which may have 
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occurred since this matter was appealed. Also, we 
note that evidence has been adduced with reference 
to certain uncashed checks from Conoco which were 
deposited in the District Court pending the outcome 
of this appeal. Those checks should also be included 
in the total proceeds of the partnership to be dealt 
with upon the final accounting. All costs will be 
paid from the proceeds of the sale before the final 
division of profits, if any. In the event the proceeds 
are insufficient to pay the creditors, and to reim- 
burse the partners for their respective contributions, 
the partners, as required by the provisions of the 
Uniform Partnership Act, will be required to con- 
tribute equally to the partnership to satisfy the part- 
nership’s obligations. See § 67-318 (a), R. R. 8. 1943. 
We therefore reverse the judgment and decree of 
the trial court, and remand the matter for further 
proceedings not inconsistent with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 


METROPOLITAN LIFE INSURANCE COMPANY, APPELLEE 
AND CROSS-APPELLANT, V. SANITARY AND IMPROVEMENT 
District No. 222 or DouGLas County, NEBRASKA, 
ET AL., APPELLANTS AND CROSS-APPELLEES. 

281 N. W. 2d 922 


Filed August 14, 1979. No. 42265. 


1. Special Assessments: Streets and Alleys: Sanitary and Improve- 
ment Districts. In order to render an assessment for improve- 
ments valid, the improvements may be constructed only on land 
in which the public has title or at least a valid easement. 

2. Equity: Evidence: Appeal and Error. On an appeal from an 
equity trial, in determining the weight to be given the evidence, 
the Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying. 

3. Mortgages: Streets and Alleys. A mortgagor cannot, without the 
consent of the mortgagee, make a dedication of the mortgaged 
premises so as to adversely affect the interest of the mortgagee. 
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4. Estoppel. Before a person can sustain the plea of estoppel against 
another, he must have relied upon and been injured by the facts 
as pleaded. 

Appeal from the District Court for Douglas County: 
SAMUEL P. CanicLia, Judge. Affirmed in part, and in 
part reversed. 


Walsh, Walentine & Miles, for appellants. 


John Barton of Crossman, Barton & Norris and 
August Ross of Ross & Mason, for appellee. 


Heard before KrivosHa, C. J., BRODKEY, WHITE, 
and Hastincs, JJ., and Moran, District Judge. 


WHITE, J. 

This is an appeal from an action filed in the Dis- 
trict Court for Douglas County by the appellee, here- 
after Metropolitan, to have certain special assess- 
ments levied by the appellant, hereafter SID, de- 
clared null and void for the reason that the improve- 
ments necessitating the assessments were con- 
structed on private, rather than public property. 

A recitation of the historical relationship between 
Metropolitan and SID is necessary for an understand- 
ing of this case. In 1970, Edward E. Wilczewski and 
Sterling R. Flott approached the predecessor com- 
pany of Banco Mortgage Company, hereafter Banco, 
concerning the financing of a project subsequently 
known as August Moon Apartments. Banco was 
correspondent for a number of life insurance com- 
panies, including Metropolitan, to whom it submitted 
a ‘‘mortgage loan submission’’ for August Moon on 
forms provided by Metropolitan. Ultimately, this 
led to a ‘‘mortgage loan commitment”’ by Metropoli- 
tan to Banco for $2,050,000 on Phase I of the project. 
Flott and Wilczewski purchased the Phase I land on 
December 10, 1970, and apparently assigned their in- 
terest to August Development Company. On Jan- 
uary 7, 1971, August Development Company executed 
a mortgage on the property in favor of Banco. In 
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May 1971, August Development Company became 
the owner of the real property which subsequently 
became Phase II of the project. On July 27, 1971, 
Banco submitted to Metropolitan a mortgage loan 
submission on Phase II, a revised submission for 
Phase I, and a combined submission for Phases I 
and II. Metropolitan, on August 24, 1971, issued to 
Banco a mortgage loan commitment for both Phase 
I and II of $5,600,000. On September 8, 1971, Banco 
accepted the commitment. On October 4, 1971, a 
mortgage on both Phase I and Phase II and a mort- 
gage note payable to Banco in the amount of 
$5,600,000 was executed by August Development 
Company, the earlier mortgage on Phase I, only, 
having been released. 

Interim, or construction, financing was by United 
States National Bank of Omaha. Metropolitan funded 
the project, that is to say, purchased the mortgages 
from Banco, only when the project was complete. 
This funding took place in July 1972 for Phase I and 
in July 1973 for Phase IT. 

During the same period of time in which the fi- 
nancing negotiations detailed above were taking 
place, the developers, Flott and Wilczewski, also 
took the necessary steps to form SID 222 for the pur- 
pose of financing and constructing certain improve- 
ments, namely water systems, paving, and sewer 
sections. Pursuant to section 31-727 et seq., R. R. S. 
1943, the developers executed the articles of associa- 
tion for the District on December 31, 1970. The pe- 
tition for the formation of the District was filed with 
the clerk of the District Court for Douglas County on 
January 15, 1971, and a decree was entered by the 
court on the same day declaring the SID to be duly 
formed. That decree is not contested in this appeal. 
The District boundaries included all of the August 
Moon development. Its purpose, as stated in the 
articles of association, was: ‘‘* * * installing electric 
service lines and conduits, installing a sewer system, 
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installing a water system, and a system of side- 
walks, public roads, streets, and highways; * * *.” 
The board of trustees of SID 222 consisted of F lott, 
Wilczewski, their wives, and one Gerald Keating. 
In March 1971, the board passed resolutions of neces- 
sity to construct the streets, sewers, and water lines 
in Phase I. Bids were let, the improvements con- 
structed, and payment made to the contractors with 
public funds raised by the sale of warrants to Dain, 
Kalman & Quail, Inc. The same procedure was fol- 
lowed in September and October 1971 for the im- 
provements in Phase II. 

Eventually, the August Moon project met with fi- 
nancial difficulties. Metropolitan filed a foreclosure 
proceeding in the District Court for Douglas County 
on March 5, 1975, and a sheriff’s deed was issued to 
Metropolitan on August 28, 1977. 

On January 27, 1975, the board of SID 222 passed a 
bond resolution for the issuance of $2,250,000 in 
bonds. 

On August 25, 1975, the board levied the special 
assessments challenged here totaling $1,603,686.53 
against the August Moon property for sewer, water, 
and concrete paving. The validity of the bonds is 
not contested. Metropolitan concedes that the bonds 
shall remain an obligation of the District, and the 
question is, then, whether they shall be repaid by 
special assessment or by general levy as provided in 
section 31-755, R. R. S. 1943. 

Prior to 1961, the lien arising from a special assess- 
ment was, unlike general taxes, inferior to the lien 
of a prior first mortgage. See City of Lincoln v. Lin- 
coln St. R. Co., 67 Neb. 469, 93 N. W. 766. But in 
1961, the Legislature decreed that special assess- 
ment liens would henceforth be inferior only to gen- 
eral taxes. § 77-1917.01, R. R. S. 1943. There is no 
question, then, that the assessments challenged 
here, if validly levied, are as effective against the 
mortgage following foreclosure as they would have 
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been against the mortgagor. But Metropolitan con- 
tends that the assessments are not valid because the 
improvements were actually constructed on the pri- 
vate property of the developers. 

It is beyond question that in order to render an 
assessment for improvements valid, the improve- 
ments may be constructed only on land in which the 
public has title or at least a valid easement. City of 
McCook v. Red Willow County, 133 Neb. 380, 275 N. 
W. 396. See, also, 14 McQuillan, Municipal Corpora- 
tions (3d Ed.), § 38.179, p. 448. 

The trial court found that written easements were 
given for sewers within the District. It held that the 
assessments for sewers and water systems were 
valid. The court further found that there were no 
written dedications of streets within the District and 
there was insufficient proof of intent on the part of 
the developers to dedicate that property, and rejected 
the SID’s contention that the streets had been the 
subject of a valid ‘‘common law”’ dedication. Intent 
to dedicate, along with acceptance of the dedication 
by the proper public authorities or by general public 
use, are the essential elements of a valid common 
law dedication. 11 McQuillan, Municipal Corpora- 
tions (3d Ed.), § 33.03, p. 634, at p. 635. 

On an appeal from an equity trial, in determining 
the weight to be given the evidence, the Supreme 
Court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying. 
Sinnett v. Hie Food Products, Inc., 185 Neb. 221, 174 
N. W. 2d 720. The evidence fully supports the judg- 
ment of the District Court as to the intent of the de- 
velopers to dedicate the property; however, we 
think it necessary to decide initially whether they 
had the authority to do so. 

“Fundamental to the law of real property is the 
rule that one may not convey or alienate a greater 
interest in land than he owns, and, consistently with 
this axiomatic principle, it is firmly established that 
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a mortgagor cannot, without the consent of the mort- 
gagee, make a dedication of the mortgaged prem- 
ises so as to adversely affect the interest of the 
mortgagee.’’ Annotation, 63 A. L. R. 2d 1160. See, 
also, Morning v. City of Lincoln, 93 Neb. 364, 140 N. 
W. 638. The rule is controlling unless, as the SID 
argues, Metropolitan is for some reason estopped 
from denying a dedication. For purposes of our 
examination, we accept that Banco was acting as an 
agent for Metropolitan. The existence of an agency 
relationship is a fact question. The evidence pre- 
sented by the SID on that issue was similar to and as 
strong as the evidence reviewed in Jensen v. Lewis 
Investment Co., 39 Neb. 371, 58 N. W. 100, where we 
held that a mortgage lender’s correspondent was an 
agent for the lender, despite disclaimers to the con- 
trary. Yet, having established the existence of the 
agency relationship, SID must still prove the exist- 
ence of facts authorizing a finding of estoppel. On 
this account, the SID claims that David Beal, vice 
president of Banco, ‘‘solicited and induced’’ the de- 
velopers to create the SID for the purpose of making 
the improvements, and that the improvements were 
made in good faith in reliance on Beal’s representa- 
tions. The trial court found otherwise. Beal did not 
testify. While it is probably true that he, or others 
at Banco, knew of the formation of the SID, there is 
no support for the ‘‘solicitation and inducement’’ 
theory. As far as the ‘‘reliance’’ argument, it ap- 
pears that the developers formed the SID only after 
consultation with their own attorney. Before a per- 
son can sustain the plea of estoppel against another, 
he must have relied upon and been injured by the 
facts as pleaded. First Nat. Bank v. First Nat. 
Bank, 111 Neb. 441, 196 N. W. 691. 

The courts are in agreement that in the absence of 
an estoppel, or the consent of the mortgagee to a 
dedication, a foreclosure sale revokes and nullifies 
an attempted dedication by a mortgagor. Metro- 
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politan has, for whatever reason, conceded the va- 
lidity of the special assessment in the amount of 
$33,637.17 for the paving of a portion of 99th Street. 
All remaining special assessments are void. 

Metropolitan is, by virtue of the foreclosure, the 
owner of the property particularly benefited by the 
improvements, and will be responsible for the dis- 
charge of the bonds by ad valorem taxes, instead of 
special assessments. Apparently other lawsuits are 
pending which seek to transfer the burden of these 
taxes to others. We specifically do not rule on the 
propriety of those actions. 

The order of the District Court is affirmed in part 
and reversed in part. 

AFFIRMED IN PART, AND IN PART REVERSED. 


First WeEsT SIDE BANK, A CORPORATION, APPELLANT, 
v. Davip L. HeERzoG, CaRL I. KLEKERS, NORMAN Cain, 
AND JAMES EF". WINDORSKI, APPELLEES. 

282 N. W. 2d 38 


Filed August 14, 1979. No. 42273. 


1. Bills and Notes: Contracts: Negotiable Instruments. The taking 
of a new note for an existing note is a renewal of the old indebted- 
ness, and not a payment of the debt unless there is a specific agree- 
ment between the parties that the new note shall extinguish the 
original debt. 

2. Bills and Notes: Novation. In order for a novation to occur, the 
existing liability must be completely extinguished and a new one 
substituted in its place. 

3. Guarantor-Guarantee. Under an absolute guarantee of payment 
there is no condition as to demand and notice of default. 

4. Contracts. A written agreement will be strictly construed against 
the party preparing the same to resolve any doubt in its meaning. 


Appeal from the District Court for Douglas County: 
RuDOoLPH TESAR, Judge. Affirmed as modified. 


James E. Lang of Marer, Venteicher, Strasheim, 
Seidler, Laughlin & Murray, P.C., for appellant. 
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J. William Gallup, for appellee Klekers. 


Harold W. Kauffman and Larry E. Welch of Gross, 
Welch, Vinardi, Kauffman, Day & Langdon, for ap- 
pellees Herzog, Cain and Windorski. 


Heard before KrivosHa, C. J., BRODKEY, and 
Hastinocs, JJ., and Coapy and Norton, District Judges. 


Norton, District Judge. 

This is an appeal from the judgment of the District 
Court for Douglas County, Nebraska, finding gen- 
erally for the defendants-appellees and against the 
plaintiff-appellant, and dismissing plaintiff's petition. 

The facts are as follows: During the year 1970 the 
defendants-appellees, David L. Herzog, Carl I. Kle- 
kers, Norman Cain, and James F.. Windorski, here- 
inafter referred to as defendants, formed a corpora- 
tion under the laws of Nebraska named Kurland, 
Inc., hereinafter referred to as Kurland, for the pur- 
pose of constructing condominium-type structures. 
In early 1972 the corporation, by and through its 
agent and officers, contacted representatives of the 
plaintiff-appellant, First West Side Bank, hereinafter 
referred to as plaintiff, for the purpose of securing 
financing for the construction of eight 4-unit condo- 
miniums in Douglas County, Nebraska. On March 
20, 1972, the plaintiff issued a letter of commitment 
to the agent of Kurland in the amount of $70,000 for 
the construction by Kurland of one unit, the funds to 
be distributed upon certain conditions, one being 
that all the defendants execute a personal guarantee 
for funds loaned to the corporation. On or about 
March 27, 1972, the defendants executed an instru- 
ment running to the plaintiff wherein they jointly 
and severally guaranteed payment for ‘‘all moneys 
which shall at any time in any manner be due to it 
from’’ Kurland, and further agreed ‘‘to make good 
and pay to said First West Side Bank, Omaha any 
and all debts or obligations of said debtor however 
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or whenever, heretofore or hereafter, contracted or 
incurred or however evidenced.’’ The guarantee 
further provided that the plaintiff could deal with 
defendants Herzog and Klekers, who were acting as 
president and secretary of Kurland, respectively, in 
the loaning of money and other transactions involv- 
ing Kurland. The guarantee was to be continuous 
until revoked ‘‘by each of us in writing.’’ 

Thereafter, on April 3, 1972, the defendants Herzog 
and Klekers, on behalf of Kurland, executed and 
delivered to the plaintiff a first mortgage note in the 
principal amount of $70,000 payable September 30, 
1973, with interest at the rate of 8% percent. 

On July 14, 1972, the plaintiff issued a second letter 
of commitment to the president of Kurland in the 
amount of $70,000 for the construction by Kurland of 
a second unit in Douglas County, Nebraska. On 
August 10, 1972, the defendants Herzog and Klekers, 
in their official capacities as president and secretary 
of Kurland, executed and delivered to the plaintiff a 
second first mortgage note in the principal amount 
' of $70,000 payable August 10, 1973, with interest at 
the rate of 8% percent. 

In both instances, real estate mortgages were 
made and delivered to the plaintiff, loan funds were 
disbursed by the plaintiff to Kurland, and the build- 
ings contemplated were built. 

When the two notes referred to above came due, 
Kurland defaulted in the payment of both principal 
and interest. Efforts were made by the plaintiff to 
secure payment of the amounts then due, and when 
these did not succeed, a third note in the amount of 
$157,000, executed by Kurland on February 1, 1974, 
was accepted by the plaintiff. This note was a con- 
solidation of the then existing indebtedness under 
the prior notes, which were thereafter canceled. 
The new note called for monthly payments of $1,540 
commencing March 1, 1974, and continuing through 
September 1, 1974, when the entire balance of princi- 
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pal and interest would be due. The note carried in- 
terest at the rate of 11 percent per annum. Kurland 
failed to pay the first and succeeding installments 
and defaulted in the payoff in September 1974. 

In the late summer or fall of 1974, the plaintiff and 
Kurland entered into an agreement for the rental of 
the condominium properties through a professional 
manager, with provision that the excess of rentals 
above expenses was to be applied to the indebted- 
ness of Kurland. These excesses did not pay the ac- 
cruing interest. On January 3, 1975, following dis- 
cussions between certain of the defendants and the 
plaintiff, Kurland, the defendants, and the plaintiff 
entered into a written agreement providing for what 
the parties hoped would be a resolution of the unpaid 
obligation of Kurland. In substance, this agree- 
ment, after acknowledging the indebtedness of Kur- 
land, the personal guarantees of the defendants, the 
desire of Kurland and the individual defendants to 
avoid a foreclosure and other legal action, and the 
willingness of the plaintiff to forego the same upon 
certain conditions, provided that ‘‘legal’’ title to the 
properties would be transferred to two trustees for 
purposes of private sale during ‘‘stated’”’ periods; 
prior to sale, rentals would be applied to the in- 
debtedness; after the expiration of the stated period, 
or any extension thereof, if the properties remained 
unsold the trustees would have the right to sell the 
properties at public auction; and if the properties 
were not sold by the trustees at public auction the 
plaintiff would then have the right to demand ‘‘fee 
simple’’ transfer of title to it for sale purposes, with 
any deficiency to be paid by Kurland and the defend- 
ants. The agreement also contained a provision en- 
titled ‘‘Intentions of the Parties Hereto’’ which at 
paragraph VI C. set forth the following language: 
“Tt is the further express intention of all parties 
hereto that this Agreement and execution thereof 
shall in no way constitute a relief of Guarantors of 
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their Guaranty of Payment of the indebtedness of 
Kurland, nor shall it constitute a waiver by First 
West Side of its right to enforce said Guaranty in 
any manner provided by law.”’ 

The record is clear that ‘‘legal’’ title was never 
transferred to the cotrustees. As a result, no pri- 
vate sales were ever effected during any ‘‘stated’”’ 
periods of time, nor was there any public auction by 
the trustees. At no point in time did the plaintiff 
ever demand transfer of fee simple title to it. The 
record does support the conclusion that title difficul- 
ties had developed early in the transaction which 
created a question in the minds of the parties that 
title could be effectively transferred as contemplated 
by the agreement. The record also indicates rentals 
were collected and applied to interest, and to a re- 
serve fund for delinquent taxes, but the principal 
obligation remained unsatisfied. On February 20, 
1976, the plaintiff made formal demand upon the de- 
fendants for payment of this obligation in full under 
their personal guarantee. Payment was not made 
and this suit resulted. 

Several issues are raised by the parties on this ap- 
peal, but for our purposes it is necessary to deal only 
with the issues of novation in the execution of the 
note for $157,000, and thereby the extinguishment of 
the guarantee given March 27, 1972, and the correct- 
ness of the order entered by the District Court for 
Douglas County. 

The defendants contend that the execution of the 
note dated February 1, 1974, constituted a novation 
in the original financial agreements between the 
parties, and resulted in the extinguishment of the de- 
fendants’ personal guarantee dated March 27, 1972. 
An examination of the evidence will not support this 
contention. It is obvious that the note given on Feb- 
ruary 1, 1974, was simply a renewal of existing obli- 
gations of Kurland. We have previously held that: 
‘‘The taking of a new note for an existing note is a 
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renewal of the old indebtedness, and not a payment 
of the debt, unless there is a specific agreement be- 
tween the parties that the new note shall extinguish 
the original debt.’’ Department of Banking v. Keeley, 
182 Neb. 645, 156 N. W. 2d 803. In order for a nova- 
tion to occur, the existing liability must be com- 
pletely extinguished and a new one substituted in its 
place. See, Sheridan v. Dudden Implement, Inc., 
174 Neb. 578, 119 N. W. 2d 64; Thomas v. George, 105 
Neb. 44, 178 N. W. 922. The evidence in this case 
simply does not indicate an intent on the part of the 
parties to extinguish the original debt and substitute 
a new agreement in the place of the old. If such an 
intent could be gleaned from the record prior to Jan- 
uary 3, 1975, it completely disappeared at the time of 
the execution of the agreement bearing that date. 
There being no novation in this matter, the guar- 
antee previously given by the defendants remained 
in full force and effect. There is some evidence in 
the record that the defendant Klekers may have at- 
tempted to limit his responsibility under this guar- 
antee, but his subsequent actions in executing the 
agreement of January 3, 1975, reestablished his per- 
sonal liability, if in fact it had ever been changed. 
An examination of the guarantee shows beyond a 
doubt that it was initially intended to be nothing 
more than an absolute personal guarantee by the de- 
fendants to guarantee the indebtedness of Kurland. 
In that form it was enforceable against them jointly 
and severally at any time without demand and no- 
tice after default by the maker. See Home Savings 
Bank v. Shallenberger, 95 Neb. 593, 146 N. W. 993. 
However, an absolute guarantee can be modified 
and become a conditional guarantee, through the 
subsequent acts of the parties and where there is an 
intent on the part of the party benefiting from the 
guarantee to impose conditions which were not pre- 
viously applicable. In this instance, it is obvious 
that prior to January 3, 1975, the plaintiff, upon de- 
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fault by Kurland, could have proceeded directly 
against the defendants jointly and severally for col- 
lection of the obligation involved, but in the execu- 
tion of the agreement bearing that date, certain pro- 
cedures and conditions for the collection of the 
money due from Kurland were agreed upon between 
the parties, indicating a willingness to limit the 
guarantee. This agreement was prepared by coun- 
sel for the plaintiff. As such, its terms will be 
strictly construed against the plaintiff in resolving 
doubts as to its meaning. See Custom Leasing, Inc. 
v. Carlson Stapler & Shippers Supply, Inc., 195 Neb. 
292, 237 N. W. 2d 645. 

A full examination of the record discloses that the 
plaintiff has not exhausted all of the procedures and 
conditions intended by the agreement. It also dis- 
closes some frustration of performance, by virtue of 
the title problems heretofore mentioned, and it is ob- 
vious that this frustration did not arise solely by 
fault of the plaintiff. Nonetheless, the defendants 
are entitled to the benefits of the agreement prior to 
payment of the indebtedness of Kurland under their 
guarantee. One of these benefits is complete per- 
formance by the plaintiff, unless prevented there- 
from by Kurland or the defendants. The record 
does not effectively disclose the latter. 

Through all of this, we are led to the inescapable 
conclusion that this particular action was brought 
prematurely. The trial court dismissed the petition 
of the plaintiff without qualification. Generally, this 
court will not change an order of the trial court if 
there is sufficient evidence in the record to support 
that order. In this case, however, it appears that a 
dismissal of plaintiff’s petition without any qualifica- 
tion thereto is not supported by the evidence, and the 
judgment of the trial court should be modified to 
show that the dismissal of plaintiff’s petition, while 
proper in itself, should be without prejudice to plain- 
tiff’s rights, so that it can first pursue its remedies 
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against Kurland and thereafter against the defend- 
ants for any deficiencies arising herein. 
The judgment of the trial court is aniline’ as 
modified. 
AFFIRMED AS MODIFIED. 


ADOLPH KUHN, JR., APPELLANT, V. LINDA KUHN, 
APPELLEE. 
282 N. W. 2d 43 


Filed August 14, 1979. No. 42291. 


1. Divorce: Custody: Minors: Parent and Child. An application 
for modification of a dissolution decree with respect to the care, 
custody, and control of minor children must ordinarily be founded 
upon new facts and circumstances which have arisen since the 
entry of the decree. 

The paramount consideration 
for the court in a custody hearing is the welfare of the children 
based upon their best interests, general health, welfare, and social 
behavior. 

3. : : : . The discretion of the trial court 
with respect to changing the custody of minor children of a 
broken marriage will not ordinarily be disturbed unless there is a 
clear abuse of judicial discretion or it is clearly against the weight 
of the evidence. 

4. Divorce: Custody: Minors: Parent and Child: Evidence: Time. 
It is discretionary with the trial court whether to admit evidence 
of facts, existing at the time of the decree and which affect the 
custody and best interests of children, that were not called to the 
attention of the trial court at the time of the decree, and this dis- 
cretion will not be disturbed on appeal unless there is clearly an. 
abuse of discretion. 


Appeal from the District Court for Lancaster 
County: Wi.uiam D. Buus, Judge. Affirmed. 


Donald R. Hays, for appellant. 
Robert G. Hays, for appellee. 


Heard before BosLauGH, CLINTON, and WuiTE, JJ., 
and HAMILTON and Henprix, District Judges. 
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Hamilton, District Judge. 

This appeal arises from an action for modification 
of a decree of dissolution brought by the appellant, 
Adolph Kuhn Jr., requesting permanent custody of 
the minor child of the parties, and the cross-applica- 
tion of the appellee, Linda Kuhn, seeking permission 
of the court to remove the minor child of the parties 
to the state of California. 

The court following a hearing on June 29, 1978, 
denied the appellant’s request for modification of 
the decree and granted appellee’s request for per- 
mission to remove the minor child to the state of 
California. 

The record reflects that on the 31st of January 
1977, the parties were before the court on an uncon- 
tested dissolution hearing. The parties at that time 
agreed that legal custody of the minor child, Dean 
Kuhn, was to be jointly held by the parties with 
physical custody in the mother, Linda. The agree- 
ment was approved by the court and incorporated in 
the decree of dissolution of February 25, 1977. 

On May 3, 1977, Linda filed an application for per- 
mission to remove the child to Modesto, California. 
An extensive hearing was held on August 22, 1977, 
before Judge Herbert Ronin on the amended appli- 
cation to remove the child to Modesto, California. 
No ruling was entered as a result of this hearing be- 
cause Linda moved to Palm Desert, California, 
while the case was under submission to the court, 
leaving the child with appellant. There is a dispute 
as to the circumstances surrounding the changing of 
physical custody at this time and the changing of 
physical custody back to the mother over the Christ- 
mas holidays of December 1977. The application for 
removal pending before Judge Ronin was dismissed 
at Linda’s request. Ultimately the parties filed 
their respective applications which are now the sub- 
ject matter of this appeal. 

The appellant assigns error of the District Court in: 
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(1) Denying his request for permanent custody, (2) 
granting the mother’s request for permission to re- 
move the minor child to California, and (3) not con- 
sidering evidence of predivorce activities of the par- 
ties which was unknown to the trial court at the time 
the original decree was entered. 

In support of his application for permanent cus- 
tody of the minor child, Adolph Kuhn, Jr., testified 
he has been employed by Cable Television for 13 
years and earns a Salary of $20,000 per year. He has 
not remarried and lives in what was the family 
home. Dean lived with him during June and July of 
1977, during his summer visitation period, and con- 
tinued to live with him until December of 1977, after 
Linda phoned him on or about August 27, 1977, in- 
forming him she was leaving for California and leav- 
ing Dean in his possession. He testified he did not 
hire anyone to supervise the boy, that a friend of 
Dean’s, who was approximately 2 years older than 
Dean, was with him after school, and that Dean 
could reach him at work when necessary. 

Appellant further testified that when Linda called 
before Christmas and wanted Dean during the holi- 
days, he gave approval conditioned on her making 
the reservations. Linda paid for the flight to Cali- 
fornia and appellant paid for the return flight ticket 
for an arrival date of January 3, 1978, at which time 
he went to the airport and discovered Dean was not 
on the plane. 

During the course of appellant’s testimony he at- 
tempted to testify, over objection, with regard to 
predivorce activities of Linda. The objection was 
sustained by the court. The appellant’s offer of 
proof indicated he intended to prove that while sepa- 
rated and before the dissolution Linda had com- 
mitted acts of misconduct that would have an effect 
upon the court’s determination as to her fitness to 
have care, custody, and control of the minor child. 

The record reflects the minor child was called as a 
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witness by Linda. He testified he was 12 years old, 
in the seventh grade in school, and currently living 
with his mother in Palm Desert, California. He 
liked living in California and felt more secure there 
than with his father, because he had been left at 
home a lot by his father and felt afraid of the neigh- 
borhood. Dean indicated he was doing better in 
school in California and felt more secure with his 
mother. 

The boy’s testimony further showed that he visited 
with many of his relatives in California, that one of 
his aunts supervises him when necessary, and that 
his mother’s parents have an 80-acre ranch in Cali- 
fornia on which he plans to spend some time. The 
record further reflects that appellant’s parents live 
in California and have visited Dean on three or four 
occasions. Dean testified he would prefer to stay 
with his mother in the winter and his father in the 
summer. 

Linda testified that she originally intended to 
move to Modesto, California, with Dean but changed 
her mind. The majority of Dean’s relatives live in 
California and he has regular visits with most of the 
relatives. She moved to Palm Desert, California, 
where Dean was born and lived for 9 years before 
moving to Lincoln, Nebraska. Linda testified she 
has relatives in Palm Desert who assist her in 
watching Dean. She had worked in California as a 
cashier, secretary, and waitress. She expected to 
work as a billing clerk for an insurance company 
upon her return to California. 

When Dean first went to California he was fright- 
ened, nervous, upset, and afraid to be alone. His 
school work suffered because of a lack of concentra- 
tion caused by worry about the custody problem he 
was involved in. Linda testified she took Dean to a 
psychiatrist for evaluation and treatment of his 
problems, that he is now well adjusted, and he does 
not require more visits to the doctor or his staff. 
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The deposition of Doctor William Doust, intro- 
duced into evidence on behalf of Linda, verified he is 
a practicing psychiatrist specializing in child psychi- 
atry. He examined Dean as a patient three times in 
February of 1978 for a diagnostic evaluation to de- 
termine his degree of emotional disturbance and the 
cause thereof. 

The doctor testified that Dean is a very bright 
youngster who is very insightful. The interviews 
with Dean indicated he wanted to live with his 
mother during school periods and live with his 
father during vacation periods. The child indicated 
great love for both parents but felt caught between 
them because of the custody question. The doctor 
couldn’t see anything undesirable about Dean living 
with his mother on a permanent basis and visiting 
his father during vacation periods. The doctor felt 
this arrangement was a reasonable one, but was un- 
able and unwilling to give an opinion as to what cus- 
tody arrangement was in the ‘‘best interests’’ of 
Dean since. he interviewed only Dean and his 
mother. He felt the child needed some stability in 
his life from a responsible parent. 

An application for modification of a dissolution 
decree with respect to the care, custody, and control 
of minor children must ordinarily be founded upon 
new facts and circumstances which have arisen 
since the entry of the decree. Adamson v. Adam- 
son, 190 Neb. 716, 211 N. W. 2d 895; Bartlett v. Bart- 
lett, 193 Neb. 76, 225 N. W. 2d 413. The paramount 
consideration for the court in a custody hearing is 
the welfare of the children based upon their best in- 
terests, general health, welfare, and social behavior. 
Kockrow v. Kockrow, 191 Neb. 657, 217 N. W. 2d 89; 
Bauer v. Bauer, 184 Neb. 777, 172 N. W. 2d 281. 

The discretion of the trial court with respect to 
changing the custody of minor children of a broken 
marriage will not ordinarily be disturbed unless 
there is a clear abuse of judicial discretion or it is 
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clearly against the weight of the evidence. Fisher 
v. Fisher, 185 Neb. 469, 176 N. W. 2d 667; Carper v. 
Rokus, 194 Neb. 113, 230 N. W. 2d 468. 

This court in the past has permitted evidence of 
facts affecting the custody and best interests of chil- 
dren, existing at the time of the decree and not 
called to the attention of the court at the time the 
decree was entered, to be used in evidence at a sub- 
sequent modification of custody hearing. Fisher v. 
Fisher, supra; Bartlett v. Bartlett, supra; and most 
recently, Cline v. Cline, 200 Neb. 619, 264 N. W. 2d 
680. These cases involved situations where either 
the facts were unknown at time of trial, custody was 
in the court, or the decree was obtained by fraud or 
misrepresentation. 

This court approved the trial court’s refusal to 
permit evidence of predissolution conduct in Young- 
berg v. Youngberg, 193 Neb. 394, 227 N. W. 2d 396, 
where the activities were known to the parties at the 
time of the decree, and again in Carper v. Rokus, 194 
Neb. 113, 230 N. W. 2d 468, where the court pointed 
out that the principles of res judicata are to be re- 
laxed to some degree in custody cases where the 
welfare of the child is concerned. The court will be 
cautious, and where the offer of proof lacks specifi- 
city the decision of the trial court in rejecting evi- 
dence will not be disturbed. 

In the case before us the parties were fully aware 
of all the facts concerning fitness at the time of the 
original decree. The custody agreement was pre- 
sented to the court and approved with both parties 
present and before the court. The appellant had full 
knowledge of all the facts and elected not to advise 
the court nor consider the facts to be of such import- 
ance that they would or should have an effect on the 
court’s finding of fitness to have custody and posses- 
sion of the minor child. There is no evidence of any 
fraud, misrepresentation, or duress that could have 
caused this silence. 
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It is discretionary with the trial court whether to 
admit evidence of facts, existing at the time of the 
decree and which affect the custody and best inter- 
ests of children, that were not called to the attention 
of the trial court at the time of the decree, and this 
discretion will not be disturbed on appeal unless 
there is clearly an abuse of discretion. 

The trial court here had the benefit of an offer of 
proof that clearly detailed the proposed evidence 
and it determined, as the appellant did at the time of 
the decree, that the proposed evidence under the cir- 
cumstances did not effect a substantial right of the 
parties or the best interests of Dean Kuhn. 

In viewing the evidence on the whole it cannot be 
said the evidence does not support the findings of the 
trial court that there was a change in circumstances 
subsequent to the decree to warrant a change of cus- 
tody. The evidence is most impressive that the 
child in question was experiencing emotional prob- 
lems caused by the custodial uncertainties. The ex- 
pert opinion confirms that the present relationship 
was an acceptable arrangement of custodial rights 
and in effect had removed some of the emotional 
problems facing the child. The desires of the child, 
now 13 years of age, showing his preference for the 
present custodial arrangement, should be taken into 
account although they are not binding on the court. 

There is abundant evidence to show a change of 
circumstances and support the findings and judg- 
ment of the trial court. The judgment of the District 
Court is affirmed. 

AFFIRMED. 
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WILLIAM E:, NALLEY, APPELLEE AND CROSS-APPELLANT, 
v. CONSOLIDATED F'REIGHTWAYS, INC., A CORPORATION, 
APPELLANT AND CROSS-APPELLEE. 

282 N. W. 2d 47 


Filed August 14, 1979. No. 42295. 


1. Workmen’s Compensation: Evidence. In a workmen’s compen- 
sation case, the burden of proof on the defense of intoxication is on 
the employer. 

2. Workmen’s Compensation: Statutes: Evidence. Under section 
48-185, R. S. Supp., 1976, the findings of fact made by the Nebraska 
Workmen's Compensation Court after rehearing have the same 
force and effect as a jury verdict in a civil case. 

3. Workmen’s Compensation: Evidence. In testing the sufficiency 

of the evidence to support the findings of fact made by the Ne- 

braska Workmen’s Compensation Court after rehearing, the evi- 
dence must be considered in the light most favorable to the suc- 
cessful party. 

: When findings as to issues of causation are made 
by the Nebraska Workmen’s Compensation Court on rehearing, the 
sufficiency of such findings are to be tested in the same manner as 
other fact determinations. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. 


Robert F. Craig, William T. Oakes, and Steven F. 
Stratman of Kennedy, Holland, DeLacy & Svoboda, 
for appellant. 


James E. Schneider and James R. Nisley, for ap- 
pellee. 


Heard before BoSLAUGH, WHITE, and HASTINGS, JJ., 
‘and Grant and SpraGuE, District Judges. 


Grant, District Judge. 

This is an appeal from an order of the Nebraska 
Workmen’s Compensation Court. The case was first 
tried before a single judge of that court, who deter- 
mined that plaintiff was temporarily totally disabled 
from the date of the accident to the time of the hear- 
ing, would continue to be totally disabled for an in- 
definite time, and was entitled to benefits under the 
Nebraska Workmen’s Compensation Law. 
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On appeal by defendant employer, the matter was 
reheard before three judges of the Nebraska Work- 
men’s Compensation Court. That court generally 
affirmed the one-judge award and found that plain- 
tiff was temporarily totally disabled and was en- 
titled to temporary disability payments for so long a 
period as the total disability persisted. The court, on 
the rehearing, also ordered medical payments and 
an attorney’s fee of $500. Defendant thereafter duly 
perfected its appeal to this court, assigning as error 
that the Workmen’s Compensation Court erred in 
holding that defendant had failed to prove by a pre- 
ponderance of the evidence that the accident oc- 
curred by reason of plaintiff's intoxication. 

The record shows that on May 6, 1977, plaintiff 
Nalley was in the employ of defendant, Consolidated 
Freightways, Inc., working as an over-the-road 
truckdriver, and had been so employed for about 9 
years, during which time he had driven approxi- 
mately 800,000 to 1,000,000 miles. 

On the evening of May 5, 1977, plaintiff testified 
that between about 8 p.m., and 12:45 a.m., he had 
approximately 10 drinks at a bar, and that he then 
went to a friend’s house and had one more drink and 
some coffee. He went to bed about 1:30 a.m. On 
May 6, 1977, he had breakfast and went to a dental 
appointment at 9 a.m. No medication was adminis- 
tered during that appointment, which lasted until 
10:45 a.m. Plaintiff further had two drinks down- 
town about 11 a.m., and then returned home where 
he had another drink. Plaintiff reported for work at 
defendant’s place of business in North Platte at 4 
p.m. Plaintiff went to the defendant’s dispatcher 
and got his bills and papers showing he was to drive 
a White Freightliner diesel tractor, pulling two 29- 
foot long trailers, making a rig about 65 feet long. 
Plaintiff filled out his logbooks and finished his other 
paperwork, and then went to see and talk to defend- 
ant’s terminal manager. At plaintiff’s request, the 
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manager gave him the following Sunday off. Plain- 
tiff then returned to his rig, put everything he was 
going to carry on the trip into the cab and secured 
those items, and then hooked up his C.B. radio. 
Plaintiff then visually checked his truck and rig and 
examined the ‘‘write-up cards’’ of the previous driv- 
ers of the truck. These cards showed an oil leak had 
been reported and plaintiff returned to the dispatcher 
and discussed that problem with him. Plaintiff was 
told to watch the leak and if it got bad to ‘‘call the 
Chicago shop.’’ Plaintiff then left the terminal in 
the truck, drove 4 mile to Interstate Highway No. 
80, where he turned east. When the truck started 
east on interstate highway 80, plaintiff noticed that 
the truck wasn’t handling right, but rather was 
‘‘squirrelly’’ — that is, hard to handle. Plaintiff tes- 
tified that the rig ‘‘wants to roadwalk, it wants to 
weave around.” Plaintiff then stopped the truck at 
a scale 2 miles east of North Platte and again 
checked the truck over, but found nothing wrong. 
Plaintiff resumed his journey and proceeded another 
11 miles when the accident occurred. 

Plaintiff had no recollection of what happened im- 
mediately prior to the accident, but a westbound 
truckdriver saw the accident. That witness testi- 
fied plaintiff was proceeding east in a normal man- 
ner in the middle of the right-hand lane of the inter- 
state highway at about 55 miles per hour, when the 
truck suddenly made ‘‘a sharp right-hand turn’’ 
through the guardrail, and ‘‘went up underneath the 
overpass between the pillar and the embankment,”’ 
eventually rolling over on the truck’s top and down 
the ditch. This witness testified the truck did not 
drift over into the guardrail, but that ‘‘It swerved 
right into the guardrail. * * * like something 
grabbed that steering wheel and turned into the 
guardrail.’’ Plaintiff was injured in the accident. 

Plaintiff was taken to the Great Plains Medical 
Center at North Platte where he was hospitalized 
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until June 6, 1977, and where he underwent extensive 
treatment for his injuries. About 1% or 2 hours 
after the accident a sample of plaintiff’s blood was 
taken at the order of defendant company. This 
sample was analyzed and testimony adduced 
showed a .142 percent blood alcohol percentage. 

Testimony produced by defendant from a qualified 
pathologist, on the basis of purely hypothetical ques- 
tions (the witness had never seen plaintiff), indi- 
cated that an alcohol reading of .142 percent at 7 
p.m., when the test was taken, would indicate a .170 
percent blood alcohol at 5:30 p.m. — the approxi- 
mate time of the accident. This level of alcohol in 
the blood would cause a severe effect on the central 
nervous system and would cause impaired vision, in- 
cluding a possible loss of peripheral vision; 
impaired visual acuity; impaired depth perception; 
double vision, resulting in great difficulty in deter- 
mining which of two objects, seen when looking at 
one object, is the true object; impaired judgment; 
impaired judgmental control; and impaired muscle 
coordination. The witness testified that a person 
with .170 blood alcohol percentage would be intoxi- 
cated and his ability to drive would be impaired. 
The witness also testified that a person with such an 
alcohol content in the blood, when driving a car, 
would think he was driving in a straight line, when 
in actuality he would be weaving back and forth to 
get in a straight line. 

Based on this testimony, the Workmen’s Compen- 
sation Court found as follows: ‘‘The blood examina- 
tion showing a .142% blood alcohol concentration is 
clear evidence that plaintiff was suffering a degree 
of alcohol intoxication. Further, the deposition tes- 
timony of Dr. Roffman indicated that the degree of 
intoxication shown was sufficient to cause substan- 
tial physical and mental impairment in any person 
so intoxicated. Nevertheless, the defendant has 
failed to prove by a preponderance of the evidence 
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that the accident occurred by reason of plaintiff's in- 
toxication. Specifically, it has failed to show that 
plaintiff’s presumably impaired vision and reflexes 
caused him to suddenly drive his truck off the road 
on I-80 at a point where the highway was straight 
and level and where visibility was apparently unre- 
stricted. It is just as probable that the plaintiff fell 
asleep, or that a mechanical defect caused the sharp 
right hand turn described by eye-witness Kleier. To 
reach the conclusion urged by the defendant would 
require the Court to indulge in speculation, conjec- 
ture or surmise, which this Court declines to do, par- 
ticularly in view of the Kleier testimony.’’ 

The legal boundaries of the review by this court 
concerning findings of fact made by the Nebraska 
Workmen’s Compensation Court have been set out 
many times. In Newbanks v. Foursome Package & 
Bar, Inc., 201 Neb. 818, 272 N. W. 2d 372, we stated: 
“Findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the effect 
of a jury verdict and will not be set aside on appeal 
unless clearly wrong. In testing the sufficiency of 
evidence to support findings of fact made by the Ne- 
braska Workmen’s Compensation Court after re- 
hearing, the evidence must be considered in the light 
most favorable to the successful party. Hyatt v. 
Kay Windsor, Inc., 198 Neb. 580, 254 N. W. 2d 92.’’ 

It is also clearly established that ‘‘issues of causa- 
tion are for determination of the fact finder.’’ New- 
banks v. Foursome Package & Bar, Inc., supra. 
See, also, Hyatt v. Kay Windsor, Inc., supra. 

And finally, it is settled law that the burden of 
proof in a workmen’s compensation case on the de- 
fense of intoxication is on the employer. Johnson v. 
Hahn Bros. Constr., Inc., 188 Neb. 252, 196 N. W. 2d 
109. 

After examination of the entire record, we deter- 
mine that the findings of fact of the Workmen’s © 
Compensation Court must be affirmed. We note 
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that the compensation court found that ‘‘the blood 
examination showing a .142% blood alcohol concen- 
tration is clear evidence that plaintiff was suffering 
a degree of alcohol intoxication.’’ Plaintiff himself 
testified that he had had 2 drinks at 11 a.m., and 
another later during the noon hour. Defendant’s 
pathologist testified that even one drink will cause a 
degree of mental intoxication to the extent of the al- 
cohol level of the one drink. Plaintiff was suffering 
a degree of alcohol intoxication. In our judgment, 
the remainder of the findings in this regard do not 
indicate that the court found the degree of intoxica- 
tion shown was sufficient to cause substantial physi- 
cal and mental impairment. The compensation 
court found that that conclusion was one indicated 
by defendant’s pathologist. All findings of fact 
made must be considered on the issue of causation. 
In paragraph IX of its findings, the compensation 
court found, in part, that, ‘‘although there is evi- 
dence that plaintiff was negligent and was in a state 
of intoxication, the Court finds that defendant has 
failed to prove that the plaintiff's negligence or the 
state of his intoxication was the cause of the acci- 
dent * * *.””) The court further found, in paragraph 
X: ‘‘There was no evidence of plaintiff’s truck trac- 
tor unit weaving from side to side prior to running 
into the guardrail and although plaintiff talked to a 
dispatcher and at least one other employee of de- 
fendant prior to leaving the terminal, they did not 
testify that plaintiff was in the state of intoxication 
prior to starting on his unfortunate journey.”’ 

This court notes that one other employee of de- 
fendant who talked to plaintiff between 4 and 5 p.m., 
on May 6, 1977, was the manager of the terminal at 
North Platte. This manager testified at the trial, 
but no question on the matter of intoxication was 
directed to him. It is apparent the finder of fact 
herein considered that an experienced manager 
would notice the effects of the degree of intoxication 
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indicated by the blood test and testified to by defend- 
ant’s pathologist, and that such an experienced man- 
ager would hardly permit a person, as intoxicated as 
the hypothetical person described by the pathologist, 
to take a 65-foot long truck on the highways of the 
state. 

It is undisputed that plaintiff talked to at least two 
responsible employees of defendant at some length, 
and that plaintiff was at defendant’s terminal for at 
least 45 minutes to 1 hour before leaving on the trip. 
The finder of fact would be fully justified in finding 
that those undisputed facts would conclusively prove 
that plaintiff could not have been as intoxicated as the 
hypothetical person described in the testimony of de- 
fendant’s pathologist. The degree of intoxication 
and the effect of that degree of intoxication are fact 
questions to be determined by the factfinder in the 
light of all the evidence. 

In this connection we further note the testimony of 
defendant’s pathologist that a person suffering a .170 
percent degree of alcohol would be weaving down 
the road and the testimony of the eyewitness that 
plaintiff’s truck was not weaving. The finder of fact 
has found the truck was not weaving. There is evi- 
dence to support this finding. This leaves the ines- 
capable conclusion that the finder of fact concluded 
plaintiff was not suffering a degree of intoxication of 
.170 percent. 

Other evidence adduced on the issue of causation 
included testimony from the driver who had driven 
the same rig from Rawlins, Wyoming, to North 
Platte, and had turned it over to defendant on May 6, 
1977, for the continuation of the trip to Cameron, 
Missouri. This driver testified he had noticed some- 
thing unusual] about the operation of the truck while 
he was operating it, in that the truck was ‘‘wild, 
squirrelly;’’ ‘‘that it did not operate normally;’’ and 
that ‘‘any unevenness, any variation in the height of 
the road, it would tend to dart right or left.’’ The 
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witness, an experienced truckdriver who had been in 
the tire business, testified that he blamed the tires 
for the problems he experienced while driving. He 
testified he didn’t feel it was right ‘‘that they would 
have radial tires on the powering equipment and not 
on the trailing equipment.’’ Evidence showed that 
the tractor of the rig, which both plaintiff and this 
witness were driving on May 6, did have experi- 
mental radial tires on the tractor, or powering equip- 
ment, and fabric bias-ply tires on the trailing equip- 
ment. 

In summation, we hold there is sufficient evidence 
for the finder of fact to determine that at the time of 
the accident plaintiff was suffering a degree of 
intoxication. We further find that, on the issue of 
causation, evidence was presented which, if believed 
by the factfinder, supports the conclusion that de- 
fendant has failed to prove by a preponderance of 
the evidence that the accident occurred because of 
plaintiff’s degree of intoxication. 

The findings of fact and causation of the Work- 
men’s Compensation Court are not clearly wrong. 
Instead the evidence is sufficient to support the find- 
ings and action of the compensation court. 

On his cross-appeal, plaintiff complains of the al- 
lowance of an attorney’s fee in the amount of $500 on 
the rehearing before the compensation court. The 
gist of plaintiff’s complaint is that an employee 
should be entitled to introduce evidence on the ques- 
tion of reasonable attorney’s fees for the considera- 
tion of the Workmen’s Compensation Court when an 
employer does not obtain a reduction in the award 
made by a single judge. In this case plaintiff of- 
fered no such evidence. The granting of an attor- 
ney’s fee on rehearing, in a case such as this, is 
within the discretion of the Workmen’s Compensa- 
tion Court as set out in section 48-125, R. R. 8. 1943. 

The award of the Workmen’s Compensation Court 
is correct and is affirmed in all respects. Plaintiff 
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is allowed the sum of $500 for the services of his at- 
torney in this court. : 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. NORMA DREIFURST 
AND HarrRY LAUDENKLOS, APPELLANTS. 
282 N. W. 2d 51 


Filed August 14, 1979. No. 42363. 


1. Criminal Law: Indictments and Informations. An information or 
complaint must inform the accused, with reasonable certainty, of 
the charge being made against him in order that he may prepare 
his defense and also be able to plead the judgment rendered as a 
bar to a later prosecution for the same offense. 

2. Criminal Law: Statutes: Words and Phrases. The word ‘‘abuse”’ 
in section 28-729, R. R. S. 1943, may include verbal injury as well as 
physical: 

: Verbal abuse under section 28-729, R. R. 

Ss. 1943, includes only ‘‘fighting words,’’ namely, words which by 

their very utterance tend to inflict injury or tend to incite an im- 

mediate breach of the peace. 

4. Criminal Law: Words and Phrases. Whether any particular use 
of abusive language constitutes ‘‘fighting words’’ depends not 
only upon the words used but also upon the circumstances in which 
they are used. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Affirmed. 


George H. Moyer, Jr. of Moyer, Moyer & Egley, 
for appellants. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before Krivosua, C. J., BoSLAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


McCown, J. ; 

The defendants, Norma Dreifurst and Harry Lau- 
denklos, were found guilty by a jury in the county 
court of Platte County, Nebraska, of the offense of 
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abusing an officer in the performance of his duties, 
in violation of section 28-729, R. R. S. 1943. Each de- 
fendant was fined $100 and costs. On appeal to the 
District Court the convictions and sentences were af- 
firmed and this appeal followed. 

The complaint in county court charged that four 
defendants, Norma Dreifurst, Raymond Dreifurst, 
Sharon Laudenklos, and Harry Laudenklos, on Feb- 
ruary 19, 1977, in the village of Monroe, Platte 
County, Nebraska, verbally abused certain Platte 
County deputy sheriffs, including Officers Waddell 
and Brown, who were then acting in the execution of 
their office, in that the defendants, and each of 
them, shouted obscenities directed at the officers, 
including the terms ‘‘fucking pigs,’’ ‘‘son-of-a-bitch,”’ 
‘“bastard,’’ and ‘‘fucking cops.’’ Motions for sepa- 
rate trials were denied and trial was had to a jury in 
the county court. 

The evidence for the State established that Platte 
County deputy sheriff LeRoy Waddell was on patrol 
duty on the evening of February 18, and early morn- 
ing of February 19, 1977. At approximately 12:20 
a.m., on February 19, 1977, as he arrived in Monroe, 
he noticed two cars stopped side by side in the 
street. Both cars drove off; one spinning its wheels 
and Waddell followed that car to give the driver a 
verbal warning. The car stopped in front of the 
Laudenklos’ residence. Waddell used his flashlight 
and observed beer cans in the car. Upon request for 
identification, he determined that the occupants of 
the car were all minors. Waddell directed the boys 
to get out of their car and stand in front of it, and ad- 
vised them they were under arrest for being minors 
in possession of alcohol. He told the boys that they 
could either follow him in their car or come in the 
police car. 

At this point the defendants, Harry and Sharon 
Laudenklos, and Norma and Raymond Dreifurst, 
who were returning on foot from a bar where they 
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had spent a portion of the evening, arrived on the 
scene. Harry Laudenklos shouted at Waddell call- 
ing him some of the specific obscenities charged in 
the complaint and accusing him of arresting kids for 
no reason at all, and ordered Waddell to get out of 
town. The defendant, Norma Dreifurst, called Offi- 
cer Waddell similar specific names and told him, 
with assorted obscenities, that he was not going to 
take the boys to jail and they were not going to let 
him do so. 

At this point Waddell radioed for assistance and 
before and after the arrival of Officer Kaup, Harry 
Laudenklos and Norma Dreifurst called Officer 
Waddell various names including ‘‘son-of-a-bitch”’ 
and ‘‘bastard.’’ Waddell finally left Monroe with 
the four boys in his car, followed by Officer Kaup. 
A few minutes afterward, Deputy Brown arrived in 
Monroe and was greeted with a similar group of ob- 
scenities. 

The witnesses for the defense denied that the de- 
fendants had called any of the officers the names re- 
lated by the prosecution witnesses, or had referred 
to the officers in any obscene terms. 

At the conclusion of the State’s evidence the de- 
fendants moved for a mistrial based on misjoinder 
of parties, which was denied. The defendants also 
moved to dismiss charges against all defendants on 
the ground of insufficient evidence, and the trial 
court sustained the motion to dismiss as to Raymond 
Dreifurst and Sharon Laudenklos, but denied the 
motion to dismiss as to the other two defendants. 
The prosecutor then asked leave to dismiss as to the 
two remaining defendants, Norma Dreifurst and 
Harry Laudenklos, and that motion was denied. At 
the conclusion of the defendant’s evidence the de- 
fense renewed its motions to dismiss and for mis- 
trial, and those motions were denied. 

The jury returned a verdict of guilty as to both 
Norma Dreifurst and Harry Laudenklos. The county 
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court fined each defendant $100 and costs. The Dis- 
trict Court affirmed the judgment of the county 
court and this appeal followed. 

The defendants first contend that the complaint 
was insufficient to charge an offense under section 
28-729, R. R. 8. 1948. That section provides: ‘‘Who- 
ever abuses any judge or resists or abuses any sher- 
iff, constable or any other officer in the execution of 
his office, shall be fined in any sum not exceeding 
one hundred dollars or be imprisoned in the jail of 
the county not exceeding three months.”’ 

Essentially, the argument is that abuse of an of- 
ficer is not defined in the statute and that a charge 
in the terms of the statute would be insufficient. 
Conceding that argument, the complaint here did 
more than merely charge an offense in the terms of 
the statute. It specified the acts which constituted 
the alleged violation and even specified the specific 
obscenities the defendants were alleged to have 
shouted at the officers, as well as naming the offi- 
cers to whom the obscenities were directed. 

The law is quite clear that an information or com- 
plaint must inform the accused, with reasonable cer- 
tainty, of the charge being made against him in or- 
der that he may prepare his defense thereto and also 
be able to plead the judgment rendered thereon as a 
bar to a later prosecution for the same offense. See, 
State v. Coomes, 170 Neb. 298, 102 N. W. 2d 454; 
Cowan vy. State, 140 Neb. 837, 2 N. W. 2d 111. 

The amended complaint in the case before us 
clearly set forth specific acts which were charged to 
constitute abuse of an officer and specified with par- 
ticularity the words and acts involved. The demur- 
rers to the amended complaint were properly over- 
ruled. 

Defendants next assert that there was an improper 
joinder of offenses and parties, and assert that they 
were prejudiced by the refusal to grant separate 
trials. Under the plain language of section 29-2002, 
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R. R. 8. 1943, two or more offenses and two or more 
defendants may be charged in the same complaint 
and tried together under the circumstances involved 
here unless it can be shown that such joinder will 
prejudice the defendants. The instructions required 
the jury to determine what each individual defend- 
ant may have said. Even during the course of trial 
the court specifically cautioned the jury that what 
was said by one defendant could not be attributed to 
another. In addition, the individual defendant who 
made each abusive remark or comment was identi- 
fied before a witness was allowed to testify as to 
what was said. Instruction No. 7 instructed the jury 
that each defendant was entitled to have his guilt or 
innocence determined from his own conduct and 
that evidence relating to one defendant could not be 
considered against the other defendant. The trial 
court took particular care to guard against possible 
prejudice to either defendant. The advisability of 
joint or separate trials is directed to the sound dis- 
cretion of the trial court and that discretion was not 
abused here. See State v. Rodgers, 186 Neb. 633, 185 
N. W. 2d 448. 

The defendants also argue that in order for words 
to constitute ‘‘abuse’’ they must be words which 
actually hinder, obstruct, or impede the officer in 
the performance of his duty. The argument is an- 
swered by the case of State v. Boss, 195 Neb. 467, 238 
N. W. 2d 639. In that case this court held that the 
term ‘‘abuse’’ in section 28-729, R. R. S. 1943, may 
include verbal injury as well as physical. We held 
that verbal abuse includes only ‘‘fighting words,”’ 
namely, words which by their very utterance tend to 
inflict injury or tend to incite an immediate breach 
of the peace. We also held that whether any partic- 
ular use of abusive language constitutes ‘‘fighting 
words’’ depends not only upon the words used but 
also upon the circumstances in which they are used. 

In the case now before us the jury was instructed 
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in accordance with the Boss case. The court specifi- 
cally defined ‘‘fighting words’’ in the exact language 
of Boss, and instructed the jury that it must deter- 
mine from all the facts and circumstances whether 
or not the words used by a defendant constituted 
“fighting words.’’ The jury found each defendant 
guilty and the evidence is sufficient to support the 
verdict. 

The remaining assignments of error of the defend- 
ants are without merit. The judgment of the Dis- 
trict Court was correct and is affirmed. 

AFFIRMED. 


REx J. CROSS, APPELLANT, V. BOARD OF GOVERNORS, 
Mip-PLAINS TECHNICAL COMMUNITY COLLEGE AREA, 
A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 
APPELLEE. 
281 N. W. 2d 925 


Filed August 14, 1979. No. 42368. 


1. Colleges and Universities: Contracts: Due Process. A teacher 
employed by the governing board of a state technical community 
college has a property interest in the renewal of his contract and 
is entitled to the protection of procedural due process. 

2. Colleges and Universities: Statutes. Under section 79-2644, R. S. 
Supp., 1978, the board of governors of a technical community col- 
lege is charged with the power, duty, and responsibility of estab- 
lishing curriculum and employing members of the faculty. 


Appeal from the District Court of Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellant. 


Kay & Satterfield, for appellee. 


Heard before BosLauGH, McCown, and CLINTON, JJ., 
and BuRKE and WHITEHEAD, District Judges. 
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BuRkKE, District Judge. 

The question presented by this appeal is whether 
the Board of Governors of the Mid-Plains Technical 
Community College Area afforded a teacher due 
process protections - both procedural and substan- 
tive - prior to voting not to renew his teaching con- 
tract for the 1978-79 school year. We hold that it did. 

The community college, located in North Platte, 
Nebraska, offered a variety of technical courses, in- 
cluding a machine shop program. However, the 
machine shop program suffered from a continual 
decline in enrollment, and eventually no one en- 
rolled for the 1977-78 school year. Inasmuch as Rex 
J. Cross was the sole machine shop program instruc- 
tor, he was assigned to other duties for the 1977-78 
school year. 

At its regular meeting on November 16, 1977, the 
Board of Governors voted to discontinue the ma- 
chine shop program because of lack of interest in the 
program by students. 

At the Board meeting on December 14, 1977, a mo- 
tion was made to abolish the position of full-time 
machine shop instructor. This motion was tabled 
until the next regular meeting in order to afford Mr. 
Cross, the sole machine shop instructor, a right to a 
hearing on this matter. 

On December 19, 1977, Mr. Cross made a written 
demand for a hearing before the Board. His request 
was granted and, by agreement, a hearing was held 
on January 25, 1978. At this hearing before the 
Board, counsel for Mr. Cross produced evidence and 
cross-examined all five witnesses who testified. 
§ 79-1254.02, R. S. Supp., 1978. 

The Board took the matter under advisement and 
at its regular meeting on February 22, 1978, after 
considering all of the evidence submitted at the 
hearing on January 25, 1978, voted unanimously not 
to offer Mr. Cross a teaching contract for the 1978-79 
school year. 
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Upon appeal to the District Court, the decision of 
the Board was affirmed. 

The parties appear to be in agreement here that 
the required property interest of Mr. Cross in re- 
newed employment entitled him to procedural due 
process under the Fourteenth Amendment to the 
United States Constitution. See, Board of Regents v. 
Roth, 408 U. S. 564, 92 S. Ct. 2701, 33 L. Ed. 2d 548 
(1972); § 79-1254.02, R. S. Supp., 1978. 

The argument arises over when Mr. Cross was 
terminated. Mr. Cross argues that he was, in effect, 
terminated at the November 16, 1977, meeting of the 
Board of Governors when the Board voted to discon- 
tinue the machine shop program; that since he was 
the sole instructor in the program, he should have 
been given an opportunity to be heard with respect 
to this decision; and that the hearing afforded him 
on January 25, 1978, was a sham. As a result, he 
contends he was denied procedural due process. 

This inventive argument deftly sidesteps the fact 
that the Legislature has placed the duty and respon- 
sibility of administering the affairs of the college 
with the Board of Governors, not with the faculty. 
This responsibility, by statute, includes establishing 
curriculum and employing members of the faculty. 
§ 79-2644, R. 8. Supp., 1978. Clearly, Mr. Cross had 
neither a constitutional nor a statutory right to take 
part in the process of making this decision. 

_In addition, at the time the Board determined to 
discontinue the machine shop program, Mr. Cross 
had been assigned to other duties for the 1977-78 
school year. Hence, the termination of the program 
did not, ipso facto, terminate his teaching contract. 

There is no contention here that a new teacher was 
hired to fill a vacancy that Mr. Cross was qualified 
to fill. Witt v. School District No. 70, 202 Neb. 63, 273 
N. W. 2d 669. 

The decisions of the Board of Governors, in voting 
to discontinue the machine shop program and, after 
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a proper hearing, in voting not to renew the teaching 
contract of Mr. Cross for the 1978-79 school year, 
were made in accordance with its statutory respon- 
sibilities. The decisions easily survive attacks upon 
their substance and procedure. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


Tuomas B. RILey, SR., APPELLANT, Vv. THE CITY OF 
LINCOLN, A CITY OF THE PRIMARY CLASS, A MUNICIPAL 
CORPORATION, APPELLEE. 

282 N. W. 2d 586 


Filed August 21, 1979. No. 42309. 


1. Trial: Witnesses. Triers of fact are not required to accept as 
absolute verity every statement of witnesses not contradicted by 
direct evidence, and the persuasiveness of evidence may be de- 
stroyed even though not contradicted by direct evidence. Also, 
triers of fact have the right to test the credibility of witnesses by 
their self-interests and to weigh undisputed parol testimony against 
facts and circumstances in evidence from which the conclusion can 
properly be drawn that parol] testimony is not true. 

2. Workmen’s Compensation: Verdicts: Judgments: Statutes. The 
findings of fact made by the Nebraska Workmen’s Compensation 
Court after rehearing shall have the same force and effect as a jury 
verdict in a civil case. A judgment, order, or award of the Nebras- 
ka Workmen's Compensation Court may be modified, reversed, or 
set aside only upon the grounds that (1) the court acted without or 
in excess of its powers, (2) the judgment, order, or award was pro- 
cured by fraud, (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award, or 
(4) the findings of fact by the court do not support the order or 
award. § 48-185, R. R. S. 1943. 

3. Workmen’s Compensation: Evidence. In testing the sufficiency of 
the evidence to support the findings of fact made by the Nebraska 
Workmen's Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the successful party. 
Every controverted fact must be resolved in his favor and he 
should have the benefit of every inference that can reasonably be 
drawn therefrom. 
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Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


J. L. Krause, for appellant. 


William F. Austin, Lincoln City Attorney, and 
James D. Faimon, for appellee. 


Heard before KrivosHa, C. J., McCown, and 
BrRopDKEY, JJ., and BuckLEy and KegE.LLy, District 
Judges. 


BRODKEY, J. 

This case involves an appeal by the plaintiff, 
Thomas B. Riley, Sr., from an order issued by the 
Nebraska Workmen’s Compensation Court after re- 
hearing, dismissing his claim for benefits against his 
employer, the City of Lincoln, for certain injuries 
which he claims arose out of and in the course of his 
employment by the City of Lincoln for whom he was 
working as an equipment operator in the City water 
department. 

In plaintiff’s amended petition on rehearing, Riley 
alleges, among other things, that on or about Sep- 
tember 12, 1974, he suffered personal injuries in an 
accident arising out of and in the course of his em- 
ployment and that he ‘“‘hurt and damaged his back, 
left arm and left shoulder in the process of handling 
and lifting heavy objects [as] required in his job, for 
the Defendant.’’ He further alleges that in 1972 and 
1973 he had several minor injuries at work, one as a 
result of a caving in of a ditch; that he had several 
operations, the first being on or about April 28, 1973, 
for numbness in the left wrist, and on April 9, 1974, 
he had an operation for the removal of a cervical rib 
to cure numbness in his right and left arms, but he 
had recovered from those operations which were not 
covered under workmen’s compensation. He alleged 
that on September 12, 1974, he injured his back, with 
pain radiating into his left shoulder, left arm, and 
neck, while moving heavy loads at defendant’s job 
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site as required by his duties and was treated for his 
injuries by Dr. John R. Thompson. He was ad- 
mitted to the hospital on September 13, 1974, through 
September 16, 1974, returned to light work on or 
about September 30, 1974, and during the period of 
September 12, 1974, through September 30, 1974, he 
received workmen’s compensation benefits for the 
injuries. On or about October 18, 1974, he reinjured 
his back and arm and returned to work again on or 
about October 24, 1974. He further alleges that the 
initial medical diagnosis for the September 12 and 
October 18, 1974, injuries was that it was an appar- 
ent minor injury to the back, arm, and hands, but, at 
that time, with no apparent indication of permanent 
disability. He further alleges that in June, July, and 
August of 1975, while employed by the defendant, he 
continued to experience great pain in the back, left 
arm, and shoulder, which became so extremely 
painful that he was finally diagnosed by his doctors 
as of September 3, 1975, to be totally disabled, that 
this was the first diagnosis of serious and permanent 
injury he had received, and that he has been totally 
and temporarily disabled since September 3, 1975. 
He further alleges that his injury was, and is, latent 
and progressive, and did not develop into a com- 
pensable disability until September 3, 1975. He 
finally alleges the defendant knew of his disability 
but has refused to make any additional payments to 
him, and that the defendant specifically waived the 
issue of the running of the statute of limitations. In 
his prayer, plaintiff not only prays for the de- 
termination of the amount of benefits to which he is 
entitled, but also asks the court to assess a 50 per- 
cent penalty against the defendant and award him a 
reasonable attorney’s fee. 

Defendant filed an answer to plaintiff's petition, 
which, in effect, amounts to a general denial of the 
essential allegations of plaintiff’s petition, and a plea 
of the running of the statute of limitations. It is the 
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position of the defendant, City of Lincoln, that plain- 
tiff had suffered from arm and shoulder difficulties 
from at least 1972, which was a preexisting and on- 
going condition, not arising out of plaintiff’s employ- 
ment. 

Evidentiary hearings were held before one judge 
of the compensation court, and later, on motion for 
rehearing, before the three-judge court. Defendant 
prevailed in both hearings, although it appears that 
there was additional evidence adduced at the three- 
judge court hearing, which was not presented at the 
one-judge hearing. 

In its written ‘‘Order of Dismissal on Rehearing,’’ 
the Nebraska Workmen’s Compensation Court, in 
disposing of the issues presented, stated in material 
part as follows: ‘‘The evidence clearly shows that 
plaintiff experienced bilateral arm pain and pares- 
thesia with arm weakness some time in 1972. This 
difficulty increased until he became unable to work 
because of arm pain and carpal tunnel release sur- 
gery on the left wrist was performed in 1973, and re- 
section of left cervical rib and first thoracic rib was 
performed on April 9, 1974. 

‘“‘Medical evidence would indicate that plaintiff’s 
left shoulder problem, diagnosed as a thoracic outlet 
syndrome, was most likely caused by a congenital 
condition. The plaintiff did make claim for a com- 
pensable minor back injury which occurred on Sep- 
tember 12, 1974, and which resulted when he was 
lifting metal wire. Medical evidence shows that he 
recovered fully from that injury and that he re- 
ceived payment of his medical expense and three 
days disability benefits from his employer. There is 
no credible evidence that this minor accident con- 
tributed in any manner to plaintiff’s shoulder and 
arm disability. 

“The plaintiff has received all benefits to which he 
is entitled and has not maintained his burden of 
proving that the shoulder, arm and side disabilities 
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of which he complains are the result of the accidents 
and injuries which he alleges arose out of and in the 
course of his employment by the defendant and his 
petition should be dismissed.’’ It is clear from the 
language contained in the above-quoted order that 
the Nebraska Workmen’s Compensation Court spe- 
cifically based its decision on the lack of competent 
evidence to sustain plaintiff’s claim, and did not 
base it upon the defense of the running of the statute 
of limitations, as pled by the defendant. That being 
the case, we need not discuss that issue in this opin- 
ion, nor the allied issue of whether the City of Lin- 
coln had expressly waived in writing its right to rely 
upon that defense. 

We have reviewed the record in this case and have 
concluded that under the facts and the applicable 
law the decision of the Nebraska Workmen’s Com- 
pensation Court on rehearing must be affirmed. At 
the outset, we point out that plaintiff contends in his 
briefs on appeal that the defendant presented no evi- 
dence at the trial, although he qualified the assertion 
somewhat by limiting it to oral testimony of wit- 
nesses. It is clear from the record that the medical 
evidence adduced in this case was presented by way 
of depositions, letters, and medical records, of vari- 
ous physicians and surgeons, which were admitted 
into evidence under the joint stipulation of the par- 
ties. Among these depositions was that of a Dr. 
. Paul E. Collicott, whose deposition was taken by the 
defendant City. Also, it is to be noted that counsel 
for defendant, City of Lincoln, vigorously cross- 
examined plaintiff’s medical experts and elicited a 
great deal of factual information, helpful to the de- 
fendant, by this technique. The rule is well estab- 
lished in this jurisdiction that triers of fact are not 
required to accept as absolute verity every state- 
ment of witnesses not contradicted by direct evi- 
dence, and the persuasiveness of evidence may be 
destroyed even though not contradicted by direct 


VoL. 204] JANUARY TERM, 1979 391 


Riley v. City of Lincoln 


evidence. Magdaleno v. Nebraska Panhandle Com- 
munity Action Agency, 195 Neb. 783, 241 N. W. 2d 114 
(1976); K & R, Inc. v. Crete Storage Corp., 194 Neb. 
138, 231 N. W. 2d 110 (1975). We have also an- 
nounced the rule that triers of fact have the right to 
test the credibility of witnesses by their self-interests 
and to weigh undisputed parol testimony against 
facts and circumstances in evidence from which a 
conclusion may properly be drawn that the parol 
testimony is not true. Siefford v. Housing Authority, 
192 Neb. 643, 223 N. W. 2d 816 (1974). The scope of 
review, and other applicable principles of law, in ap- 
peals from the Workmen’s Compensation Court to 
this court, are clearly stated in Salinas v. Cyprus 
Industrial Mineral Co., 197 Neb. 198, 247 N. W. 2d 451 
(1976), as follows: ‘‘The fundamental issue in this 
case involves the effect of the findings of the Ne- 
braska Workmen’s Compensation Court and the suf- 
ficiency of the evidence to support its award. Under 
the new statutory procedure for workmen’s compen- 
sation cases, appeals from the judgments, orders, or 
awards of the Workmen’s Compensation Court are 
taken directly to the Supreme Court, and there is no 
longer a de novo review in this court. 

“Section 48-185, R. S. Supp., 1976, provides in part: 
‘The findings of fact made by the Nebraska Work- 
men’s Compensation Court after rehearing shall 
have the same force and effect as a jury verdict ina 
civil case. A judgment, order, or award of the Ne- 
braska Workmen’s Compensation Court may be 
modified, reversed, or set aside only upon the 
grounds that (1) the court acted without or in excess 
of its powers, (2) the judgment, order, or award was 
procured by fraud, (3) there is not sufficient compe- 
tent evidence in the record to warrant the making of 
the order, judgment, or award, or (4) the findings of 
fact by the court do not support the order or award.’ 

‘“‘Under the language which makes the findings of 
fact by the Workmen’s Compensation Court after 
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rehearing have the same force and effect as a jury 
verdict, it is obvious that related rules as to verdicts 
in civil cases also come into play. We have con- 
sistently held that in testing the sufficiency of the evi- 
dence to support a verdict, it must be considered in 
the light most favorable to the successful party. 
Every controverted fact must be resolved in his 
favor and he should have the benefit of every infer- 
ence that can be reasonably drawn therefrom. 
Speedway Transp., Inc. v. DeTurk, 183 Neb. 629, 163 
N. W. 2d 283. We now hold that in testing the suf- 
ficiency of the evidence to support the findings of 
fact made by the Nebraska Workmen’s Compensa- 
tion Court after rehearing, the evidence must be 
considered in the light most favorable to the suc- 
cessful party. Every controverted fact must be re- 
solved in his favor and he should have the benefit of 
every inference that can reasonably be drawn there- 
from. Obviously the findings of fact after rehearing 
are not required to be unanimous in order to have 
the statutory effect.’’ 

With the foregoing rules in mind, let us examine 
some of the medical testimony adduced at the trial 
before the Workmen’s Compensation Court. The 
principal medical witness for plaintiff was Dr. John 
R. Thompson, of Lincoln, Nebraska, and counsel for 
plaintiff urges that we read carefully his medical 
report dated July 30, 1976. We have done so, but 
also note that there is in the record in this case an 
earlier letter from Dr. Thompson to counsel for Mr. 
Riley, dated December 5, 1975. In the earlier letter, 
Dr. Thompson states in part as follows: ‘I have 
seen Tom several times since January 7, 1972 and 
through October 23, 1974. Those visits comprised of 
low back stress for which he was hospitalized two 
times, I believe. 

‘In June (6-23-75) Tom was seen in the office com- 
plaining of left shoulder pain, which had not been re- 
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lieved by surgery. I did not know anything about 
this until that day. 

“He was seen again on July 8, 1975, September 3, 
1975, and September 9, 1975, with the same com- 
plaints of left shoulder pain and weakness of left 
arm. 

“From the description of his pain resulting in the 
ultimate surgery, I have no doubt his pain could well 
have been caused by the cervical rib and the nature 
of his heavy type of work.” 

In his later report, dated July 30, 1976, Dr. Thomp- 
son sets forth the history of the problems as related 
to him by Riley ‘‘including a surgical procedure in 
April of 1973. He further related continuing arm 
problems and pain in the shoulder and a further 
surgical procedure resulting in the removal of left 
cervical rib on April 9, 1974.’ In his report he also 
refers to the accident of September 12, 1974, in which 
Riley ‘‘injured his back, left arm and shoulder, by . 
lifting a heavy object;’’ and notes that on October 
18, 1974, Riley had reinjured his back, and was 
thereafter released for work on October 24, 1974, 
“apparently well recovered.’’ Dr. Thompson in his 
report then recites visits by Riley to him on June 23, 
1975, July 8, 1975, and September 3, 1975, at which 
time Riley complained of excruciating pain in the 
left arm and left shoulder and weakness in the left 
arm. At the later date, Dr. Thompson found the en- 
tire left shoulder, left arm, and back muscles were 
atrophied and patient was unable to work, and was 
100 percent totally disabled since that date. His con- 
clusions, as set out in his report of July 30, 1976, 
were as follows: ‘It is the opinion of the under- 
signed, based upon reasonable medical certainty, 
that there is a definite causal connection between 
the injury of September 12, 1974, and the work of Mr. 
Riley for his employer, even though the patient has 
other mechanical problems with the body. He 
seemed to be fully recovered from those injuries 
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and it was not until September 3, 1975, that his injury 
sufficiently manifested itself into a degree of total 
disability. Prior to the summer of 1975, the injuries 
seemed to be slight, but it progressed until on Sep- 
tember 3, 1975, his disability was complete and was 
total. It is my opinion that this is a latent and pro- 
gressive type injury, and was related to his work 
and particularly the injury of September 12, 1974.”’ 
In his later reports, Dr. Thompson saw no change in 
his condition. Dr. Thompson’s testimony at the trial 
on direct examination for the most part supported 
his medical reports to plaintiff's counsel. He tes- 
tified that in his opinion his patient apparently got 
worse in the spring of 1975, but admitted there was a 
hiatus in that period when he did not see him at all 
because his client was seeing someone else, Dr. Col- 
licott in particular. 

On cross-examination, Dr. Thompson was asked 
with reference to his notes on Riley’s low back strain 
in September 1974, as follows: ‘‘Now do your notes 
of ’74 have any reference to shoulder or arm pain at 
that time? A. No.’’ He was also asked: ‘In refer- 
ence to that report of July 30, ’76, which has been 
marked as Exhibit 2 by the court reporter, you indi- 
cate in the history section of that report that Mr. 
Riley injured back, arm and shoulder, September 
12, 1974. And that the arm and shoulder — well, was 
that arm and shoulder injury reported to your [sic] 
later, or is that in your records? A. It’s not in my 
records per se. * * *.’”’ Dr. Thompson was also 
asked on cross-examination with reference to his 
opinion that Riley had been continuously and totally 
disabled from September 3, 1975, to date: ‘‘Is that 
opinion then not based on the complaints made to 
you by Mr. Riley concerning his pain? A. Well, I — 
there’s a little — like I say, there’s a little hiatus in 
there where I didn’t see him, but when I saw him he 
still had the pain in his back, starting from Sep- 
tember — whatever the date was, early — and con- 
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tinuing on through the time I seen him, he still had 
pain in his back and was probably disabled. And 
when I saw him again in June he was certainly dis- 
abled at that time. Q. In other words, as opposed 
to any specific medical findings, his difficulty is re- 
lated — or results from his pain which he tells you 
about? A. Yes, pain and loss of muscular power, 
muscular strength.’’ Finally, Dr. Thompson was 
questioned on cross-examination with reference to 
the statement contained in his letter of December 5, 
1975, to the effect that: ‘‘ ‘From the description of 
his pain resulting in the ultimate surgery, I have no 
doubt his pain could well have been caused by the 
cervical rib and the nature of his heavy type of 
work.’ ’’ With reference to that statement, he was 
asked: ‘‘Now is that a different diagnosis or posi- 
tion in reference to this latent progressive injury 
than you relate in your letter of July 30th? A. Well, 
that’s what I said it looks like — again, it’s a poor 
copy, but it looks like that’s about what I said.”’ 

Dr. Paul E. Collicott, Lincoln, Nebraska, was the 
surgeon who operated on Mr. Riley on April 9, 1974, 
for a left transaxillary first and cervical rib resec- 
tion. He testified that Riley had excellent relief of 
his left arm pain as the result of the operation. He 
was not seen again until June of 1974, at which time 
Riley complained of pain in his right posterior back. 
In his later report of September 2, 1976, Dr. Collicott 
states in part as follows: ‘‘As to whether this injury 
is work related, as you know, as stated in the previ- 
ous letter sent to you dated March of 1975, I cannot 
definitely say that this is work related. 

‘The patients [sic] condition has been present since 
birth and could very well have been aggravated by 
his job. His employment has certainly aggravated a 
pre-existing condition.’’ Dr. Collicott’s testimony 
was largely with reference to his operation to relieve 
a thoracic outlet syndrome which he performed on 
Riley on April 9, 1974, with Riley’s release from the 
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hospital on April 13, 1974. He testified that Riley 
had bilateral arm pain and paresthesia with mild 
weakness for approximately 1 year and that he had 
undergone a carpal tunnel release 1 year previous, 
with mild relief of hand symptoms on that side; and 
that he was experiencing acute exacerbation of pain 
on the left as well as on the right. He also testified 
that Riley could possibly be having some residual 
pain from the cervical rib operation and that it 
might also be from a mild synovitis or neuritis. He 
was asked: ‘‘Are you saying that you feel that the 
pain that he [Riley] was relating was not connected 
to or caused by the operation of April 9, ’74? A. I 
am saying that it could very well not be. Q. It 
could be some other cause? A. Yes.’’ Dr. Collicott 
was very careful not to testify with reference to mat- 
ters outside his field of expertise. 

Also in evidence in this case is a letter from Dr. 
Charles W. Newman, Lincoln, Nebraska, addressed 
to the attorney for the defendant, under date of 
March 12, 1976. In his letter he states that the 
examination of Riley’s chart poses a problem for 
him, and that ‘‘I find it a little bit difficult to at- 
tribute his condition directly to the specific circum- 
stances of employment with the City of Lincoln. 
* * * JT really find it difficult to assign specific re- 
sponsibility without a specific instance or a specific 
traumatic episode being recounted.’’ On August 31, 
1976, in a letter to the attorney for the plaintiff, Dr. 
Newman states: ‘‘However I do not consider him 
[Riley] totally disabled as a heavy equipment op- 
erator. * * * Ihave not treated this man. I didn’t 
feel there was any treatment which I could offer. Of 
course the diagnosis is still up in the air. Electro- 
myograms [sic] have been performed and the whole 
business has come out negative. That sort of leaves 
us without a diagnosis.”’ 

There is also in evidence a letter report of Dr. 
Stuart R. Winston, Lincoln, Nebraska, to counsel for 
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plaintiff, dated September 13, 1976. In his report Dr. 
Winston relates his examinations and findings, and 
included there is the statement that he had sent the 
plaintiff to Dr. John Goldner of Omaha for neuro- 
muscular studies and he encloses in his letter Dr. 
Goldner’s findings, stating: ‘‘I have not seen the 
patient since that time and am frankly surprised in 
view of my findings and those of Dr. Goldner’s that 
the gentleman should be so incapacitated.” 

We have set out above in some detail some of the 
findings of the various doctors with reference to 
plaintiff’s claimed injuries and disability, not for the 
purpose of indicating which evidence is the more 
correct and trustworthy, but rather to indicate that 
there is in the record respectable evidence going 
both ways, and that there is in the record evidence 
from which the Nebraska Workmen’s Compensation 
Court could find that the accident of September 12, 
1974, did not contribute to plaintiff's shoulder and 
arm disability. That being so, under section 48-185, 
R. R. 8S. 1943, the order of the Nebraska Workmen’s 
Compensation Court after rehearing, dismissing 
plaintiff’s petition, must be affirmed. 

AFFIRMED. 


JOHNSON’S APco OIL CoMPANY, INCORPORATED, 
APPELLANT, V. THE CiTy OF LINCOLN, NEBRASKA, 
APPELLEE. 

282 N. W. 2d 592 


Filed August 21, 1979. No. 42314. 


1. Eminent Domain: Witnesses. A resident owner who is familiar 
with his property and knows its worth may testify as to its value 
without further foundation. 

2. Corporations: Eminent Domain: Witnesses. A resident stock- 
holder and officer of a closely-held family corporation, who was fa- 
miliar with the characteristics of property owned by the corpora- 
tion, its actual and potential uses, and who had several years ex- 
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perience in dealing with the property, is competent to testify as to 
the value of the property without further foundation. 
Appeal from the District Court for Lancaster 
County: Date E. FAHRNBRUCH, Judge. Reversed 
and remanded. 


Eaward F. Carter, Jr., of Barney & Carter, P.C., 
for appellant. 


William F. Austin, Lincoln City Attorney, for ap- 
pellee. 


Heard before BosLauca, McCown, and CLINTON, 
JJ., and BuRKE and WHITEHEAD, District Judges. 


Burke, District Judge. 

The question presented by this appeal is whether a 
resident owner of a family business, who under our 
decisions would be competent to express his opinion 
as to the value of his property in a condemnation ac- 
tion, ceases to be a competent witness of value if he 
incorporates his business and assumes the status of 
an officer and stockholder of the corporation. 

Johnson’s Apco Oil Company, Incorporated, is a 
family corporation owned by Wilbert Johnson and 
his wife. The corporation is a retailer of gasoline 
products and owns the service station located at the 
southeast corner of Touzalin Avenue and Fremont 
Street in Lincoln, Nebraska. The corporation pur- 
chased the service station in 1970 and Mr. Johnson 
testified that $35,000 was spent renovating the prop- 
erty. 

Prior to 1978 the property was served by four 
30-foot-wide curb cuts; two were located on the Fre- 
mont side of the property and two were located on 
the Touzalin side of the property. 

In February 1978, the City of Lincoln initiated con- 
demnation proceedings which, while not taking any 
land, resulted in a diminution of access to and from 
the service station. One 30-foot curb cut on Fremont 
and one 30-foot curb cut on Touzalin were eliminated. 
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While the two remaining points of access are 30 feet 
wide at the throat, under the new design the curb cut 
on Fremont is 65 feet wide and the curb cut on 
Touzalin is 70 feet wide. 

At a jury trial to determine whether the land- 
owner’s right of access to existing highways had 
been materially impaired and, if so, to fix the 
amount of just compensation to be paid, the jury re- 
turned a verdict in favor of the condemner. 

The condemnee contends that the trial court com- 
mitted reversible error in refusing to allow Wilbert 
Johnson, as a resident owner and as one who was fa- 
miliar with the property and knew its worth, to testi- 
fy as to its value without further foundation. 

The trial court, in refusing to allow Johnson to tes- 
tify as to value, based his ruling on the fact that the 
corporation owned the property and, as a stock- 
holder, Johnson was not an owner of property be- 
longing to the corporation in the sense of the word 
when applied to an individual owner. 

The trial court apparently based its ruling on the 
language found in First Baptist Church v. State, 178 
Neb. 831, 1385 N. W. 2d 756: ‘‘Membership in the 
church does not bring these witnesses into a rela- 
tionship with the property so they may testify as to 
valuation without foundation. An officer or presi- 
dent of a corporation is not an owner of property be- 
longing to the corporation in the sense of the word 
when applied to an individual owner. There is no 
presumption in his favor as in the case of an indi- 
vidual owning property, and in order to qualify he 
must be shown to be familiar with the property and 
have such a knowledge as to qualify him to testify 
because of his knowledge of values generally in the 
vicinity. Omaha Loan & Trust Co. v. Douglas Coun- 
ty, 62 Neb. 1, 86 N. W. 936. We come to the conclu- 
sion that membership in the church does not qualify 
them to testify as to the value of the church without 
further foundation.’’ 
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While it is true that with stock ownership alone 
one does not become an owner of property held by a 
corporation in the sense of the word when applied to 
an individual owner, yet, do our decisions permitting 
a resident owner who is familiar with his property 
and knows its worth to testify as to its value without 
further foundation rest upon the mere fact that the 
owner holds legal title to the property? We think 
not. Rather, our decisions rest upon the owner’s fa- 
miliarity with the property’s characteristics, its 
actual and potential uses, and his experience in deal- 
ing with it. This is what qualifies him to testify as to 
value. Miller v. Drainage District, 112 Neb. 206, 199 
N. W. 28; Dawson v. City of Lincoln, 176 Neb. 311, 
125 N. W. 2d 908; Thacker v. State, 198 Neb. 817, 229 
N. W. 2d 197. 

Under this reasoning we hold that it was revers- 
ible error for the trial court to refuse to allow Mr. 
Johnson to testify as to the value of the property 
without further foundation. 

In doing so we do not fashion an inflexible, per se 
rule. We simply hold that Mr. Johnson, as president 
of a closely-held family corporation, who was fa- 
miliar with the property’s characteristics, its actual 
and potential uses, and who had several years ex- 
perience in dealing with the property, should have 
been permitted to testify as to the value without fur- 
ther foundation. 

The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED. 
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H. W. McDOoWELL ET AL., APPELLEES, Vv. RURAL 
Water District No. 2, Boyp County, NEBRASKA, A 
PUBLIC CORPORATION, APPELLANT. 

282 N. W. 2d 594 


Filed August 21, 1979. No. 42331. 


1. Summary Judgments: Evidence. Before a summary judgment 
may be granted, the moving party must establish that there exists 
no genuine issue as to any material fact in the case, and that under 
the facts he is entitled to a judgment as a matter of law. Even 
where there are no conflicting evidentiary facts, a summary judg- 
ment is not appropriate if the ultimate inferences to be drawn from 
those facts are not clear. In considering such a motion, the trial 
judge must take that view of the evidence most favorable to the 
party against whom summary judgment is directed, giving to that 
party the benefit of all favorable inferences that may reasonably 
be drawn from the evidence. 

2. Waters: Statutes: Licenses and Permits: Public Corporations. 
The Rural Water District Act, sections 46-1001 to 46-1026, R. R. S. 
1943, contains no specific requirement that such district must first 
obtain a permit to construct, install, maintain, and operate wells 
and other facilities for the storage, transportation, or utilization of 
water, which are necessary to carry out the purposes of its or- 
ganization. 

3. Waters: Public Corporations: Governmental Subdivisions. A 
rural water district is not a municipal corporation within the pur- 
view of the City, Village and Municipal Corporation Ground Water 
Permit Act. 


Appeal from the District Court for Holt County: 
Henry F’. Rememr, Judge. Reversed and remanded. 


James L. Sedgwick and Steven G. Seglin of Cros- 
by, Guenzel, Davis, Kessner & Kuester, for appel- 
lant. 


William W. Griffin and George C. Rozmarin of 
Swarr, May, Smith & Andersen, for appellees. 


Heard before Krivosua, C. J.,. McCown, BRODKEY, 
and Hastincs, JJ., and Stuart, District Judge. 


BRODKEY, J. 
All the plaintiffs are persons owning real property 
in Holt County, Nebraska, who have brought this ac- 
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tion for declaratory and injunctive relief against the 
defendant, a rural water district organized pursuant 
to the provisions of sections 46-1001 to 46-1026, R. R. 
S. 1948, located in Boyd County, Nebraska. The dis- 
trict owns land located in Holt County, Nebraska, in 
the general vicinity of the property owned by the 
plaintiffs. In their petition filed in the District Court 
for Holt County, plaintiffs, after alleging the status 
of the respective parties, allege that defendant has 
constructed a well and a water distribution system 
upon its property in Holt County for the purpose of 
withdrawing substantial amounts of ground water 
from beneath its property in Holt County and for 
transporting it off that land for use in Boyd County; 
and that the ground water will be withdrawn from 
an acquifer which extends under the land owned by 
the plaintiffs. Plaintiffs further allege in their peti- 
tion that such withdrawals of ground water will result 
in a serious depletion and shortage of ground water 
supply available to plaintiffs for irrigation and do- 
mestic use, and that the injury and damage to plain- 
tiffs is irreparable. Plaintiffs further allege that de- 
fendant’s intended withdrawal and use of ground wa- 
ter located under its land in Holt County is in viola- 
tion of the American rule of reasonable use because 
the use will not be on the overlying land, and further 
is in violation of the law of Nebraska prohibiting the 
transportation of waters from one watershed to an- 
other watershed. Plaintiffs pray that the court de- 
clare defendant’s intended withdrawal and use of the 
ground water is unlawful, and permanently enjoin 
the defendant from such withdrawal and use. 

In its answer and counterclaim filed in the action, 
the defendant admits that it is a public corporation 
organized under the provisions of the Rural Water 
District Act and owns land located in Holt County, 
and alleges that it has drilled test holes on its prop- 
erty and intends to construct two water supply wells 
on the property and a water distribution system in 
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order to transport the water to Boyd County for use 
of residents of Boyd County who are without ade- 
quate water supplies for domestic purposes. De- 
fendant also alleges there is sufficient ground water 
for plaintiffs’ continued use and also for the use of 
the defendant, but that even if there is insufficient 
ground water for that purpose, defendant has prior- 
ity under section 46-613, R. R. 8. 1943, since its in- 
tended use is for domestic purposes while the plain- 
tiffs’ use is primarily for irrigation. Defendant fur- 
ther alleges the American rule of reasonable use is 
not applicable to the facts in the case at bar, since 
there is sufficient water for both plaintiffs and the 
defendant; and further alleges the intended use by 
the defendant is within the same water basin as 
the source of the ground water. Defendant finally 
alleges that plaintiffs have an adequate remedy at 
law, and that plaintiffs have not and will not in the 
future suffer any cognizable injury or damage. 
Plaintiffs thereafter filed a motion for a summary 
judgment requesting the court to grant the prayer 
set forth in their petition based upon the pleadings, 
answers to interrogatories, and an affidavit attached 
to the motion, for the following reasons: ‘1. There 
are no genuine issues of material fact. 2. Defend- 
ant’s actions will be illegal per se under the reason- 
able use doctrine as adopted by the Supreme Court 
of Nebraska. 3. Defendant’s actions will be illegal 
per se as a transbasin diversion. 4. As raised in 
their Reply, Defendant fails to state a cause of ac- 
tion in its counterclaim upon which relief may be 
granted. * * * In the alternative, Plaintiffs move 
the Court for a partial Summary Judgment declar- 
ing Defendant’s actions to be unreasonable per se 
under the reasonable use doctrine as adopted by the 
Supreme Court of Nebraska.’’ At the hearing on the 
motion for summary judgment, there was also intro- 
duced in evidence an affidavit of Carl Nuzman, a 
consulting engineer and expert in ground water 
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hydrology, employed by the plaintiffs, to the effect 
that the proposed movement of water by the defend- 
ant from Holt County into Boyd County will result in 
movement of water within the same general water- 
shed area. However, there was also introduced in 
evidence at the hearing an affidavit from Ralph 
Marlette from the Department of Civil Engineering 
of the University of Nebraska-Lincoln, whose spe- 
cialty was in the area of river engineering and 
ground water hydrology, who was also retained to 
consult with and appear as an expert witness on be- 
half of the plaintiffs in this case, and he stated in his 
affidavit: ‘‘That the proposed movement of water 
by defendant from Holt County into Boyd County 
will result in movement of water from the Niobrara 
River Watershed into the Ponca Creek Watershed, 
each of which is independent of one another and 
flows into the Missouri river.’’ It is obvious that the 
affidavits of the above two experts, both employed 
by the plaintiffs, were in direct contradiction to each 
other on the issue of transbasin diversion. 
Defendant contends, however, that the trial judge, 
on his own motion and without notice, raised a new 
issue at the hearing on summary judgment as to 
whether the Rural Water District was required to 
obtain a permit under the City, Village and Munici- 
pal Corporation Ground Water Permit Act, sections 
46-638 to 46-650, R. R. S. 1943, before it could with- 
draw and transport ground water off its land in Holt 
County to its patrons in Boyd County; and that if it 
had had notice that the trial judge was raising the is- 
sue of whether it needed a permit in accordance 
with that act, it would have introduced evidence at 
the hearing pertinent to that issue. We must there- 
fore examine the record in this case to determine 
upon what basis or for what reason the court sus- 
tained plaintiffs’ motion for a summary judgment. 
The order of the court, entered on August 28, 1978, 
provides, in pertinent part, as follows: ‘‘The matter 
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was heard, and the same submitted, and the Court 
being advised finds from the pleadings and the evi- 
dence and taking judicial notice of the provisions of 
Sections 46-638 through 46-655, R. S. Nebr. 1948, Reis- 
sue 1974, that the Defendant’s well is illegal, and 
that the Plaintiff’s Motion should be granted. 

‘IT IS THEREFORE ORDERED that Defendant 
should be, and it is hereby enjoined permanently 
from the exportation of groundwater from and for 
use off of the Defendant’s land located in Holt Coun- 
ty, Nebraska, until application is made and permit 
granted by the Director of Water Resources of the 
State of Nebraska, authorizing such action.’’ The 
language of the order itself, therefore, would seem 
to support defendant’s contention that the court’s 
reason in sustaining plaintiffs’ motion for a sum- 
mary judgment for injunctive relief was based on 
the fact that it felt the defendant’s well or wells were 
illegal because of the fact a permit had not been ob- 
tained. The bill of exceptions covering the hearing 
on the motion for summary judgment is enlightening 
in this regard, especially the comments of the trial 
judge evidencing his reasoning, and also the col- 
loquy between counsel and the court at that time; 
and we quote certain pertinent portions thereof. 

The record reveals that early in the hearing on the 
motion for summary judgment, the trial court 
stated: ‘‘Before we get into extended dissertation 
on the merits of this case, I am concerned about the 
question raised on the last page of the brief of Mr. 
Griffin and Mr. Rozmarin that states simply, ‘Sec- 
ondly, even if defendant could properly raise the is- 
sue as pleaded, it must at least exhaust administra- 
tive remedies available with the Natural Resources 
District, in whom the Legislature placed authority 
under the Groundwater Management Act of 1975.’ I 
note from reading all of the cases cited with refer- 
ence to water, they arise by reason of application 
made to the old Department of Roads and Irrigation, 
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and more recently an application made to the direc- 
tor of water resources. He makes the determination 
of whether or not to issue a permit, and it is ap- 
pealed from there to the Supreme Court. There is 
nothing in the pleadings to indicate that any proce- 
dure seeking authority to drill a well anywhere was 
ever made by the Rural Water District No. 2 of Boyd 
County, Nebraska. MR. SEGLIN: That is correct, 
Your Honor. THE COURT: Nowhere. Well, I note 
from reading your empowering statutes that at least 
you must have sought the approval of the director of 
water resources and the Department of Health. 
This, in forming your district. MR. SEGLIN: Yes. 
THE COURT: Was that done? MR.SEGLIN: Yes. 
THE COURT: All right. Sections 46-638 through 46- 
655 provide for the procedure of municipal water 
suppliers to obtain a license or permit from the De- 
partment of Water Resources, and this district 
would, under the general definitions of municipal 
corporations, seem to be a municipal corporation. 
MR. SEGLIN: I disagree with that, Your Honor. 
THE COURT: I know you might well disagree with 
it, but it is a municipal — it is a subdivision of the 
state, and generally in the — its general authority is 
as a municipal corporation, and these are my con- 
cerns before we reach the general merits of the case 
that you discussed at an extended length, and I am 
not sure that you have it — that it is properly before 
me on the merits of the case, and it should have 
been developed by a hearing on application for per- 
mit, and I also note in the section which provides the 
authority for a rural water district, that their con- 
demnation power is limited to land within the dis- 
trict, which would indicate they could not have con- 
demned land outside the district for purpose of pro- 
duction of water. MR. SEGLIN: That is correct, 
Your Honor. The land was not condemned; it was 
purchased. * * * THE COURT: That is my prob- 
lem from reading your briefs and searching through 
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the statutes that deal with this case, and reading 
most of the cases that you have cited to me, and all 
of the cases that are of any substance that you cite 
to me arise by reason of an application made to the 
present Department of Water Resources, and form- 
erly to the Department of Roads and Irrigation, 
which supervised the statutory procedures before 
that time, and I think this is entirely a proper matter 
to resolve on a motion for summary judgment. MR. 
SEGLIN: Your Honor, for the record, I may point 
out that those points that you are raising were not 
raised in the plaintiff's petition, nor challenged by 
the plaintiffs, and accordingly — THE COURT: 
Well, you assert a right to do these things in your an- 
swer, and I wonder where that right develops from? 
MR. SEGLIN: That right, Your Honor, develops 
from the statute. The statute gives the district, as 
pointed out in the district’s brief, certain rights to do 
things. It is our contention that it is not necessary 
to obtain a permit like municipalities do, since we 
are not under that statute. THE COURT: You are 
not a municipal corporation? MR. SEGLIN: Well, 
we are a political subdivision, but we are governed 
by a specific statute which authorizes — the sole 
purpose that a rural water district has is to bring 
water to people that do not have water. Now, it 
seems to me that the legislature carved that out as a 
specific purpose and authority for a rural water dis- 
trict, and municipalities, of course, can do many 
things.’’ The court also stated: ‘‘And, of course, by 
the reading of that statute, it applies to any entity 
that attempts to drill a well in a district formed 
under the Groundwater Control Act, and that would 
definitely apply to a rural water district, or anyone. 

“So, I am finding that it is — that the rural water 
district has failed to avail itself of the necessary per- 
mits to be pumping water from the tract of land de- 
scribed in the petition of the plaintiffs, and the Court 
does enjoin pumping until proper permits are ob- 
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tained. MR. SEGLIN: Your Honor, is that the per- 
mit under that one section of the statute that you 
mentioned? THE COURT: Under the municipali- 
ties. That is the one I find applies. This is not 
within a district — groundwater control district, so 
those sections would not apply; but this is a govern- 
mental subdivision developed to provide water, and 
must have a permit issued by the Department of 
Rural Water Resources before it can pump water 
from this land. MR. SEGLIN: Your Honor, is that 
your final decision that you are entering in this 
court? THE COURT: Yes, that is the order of this 
Court. I think I should clarify that by further find- 
ing that the well is an illegal well, and therefore en- 
joined. MR. SEGLIN: Your Honor, might I inquire 
as to illegal in what respect? THE COURT: It is 
beyond domestic uses on the land and requires a 
permit, and therefore it is an illegal well under the 
terms of the statute. * * * MR. SEGLIN: On be- 
half of the defendant, I would move at this time that 
you set your order aside on the basis that the defend- 
ant has not had an opportunity to brief that issue for 
the Court, and the issue is not, at this time, properly 
before the Court on a motion raised by the plaintiffs. 
* * * We have not had an opportunity to be heard 
on that issue. The Court raising it on its own motion 
took the defendant by complete surprise. We did 
not have the opportunity to brief the matter.’’ The 
court overruled defendant’s motion. 

Subsequently, at the hearing on defendant’s mo- 
tion for a new trial, Mr. Sedgwick, who, along with 
Mr. Seglin, were attorneys for the defendant, stated 
as follows: ‘“The Court’s earlier order found that 
the well of the defendant was illegal due to the fact 
that a permit had not been applied for or obtained 
from the Department of Water Resources, pursuant 
to 46-638 and the statutes that follow. In light of the 
Court’s ruling, we would ask the Court to reconsider 
three aspects of the Court’s decision. We recognize 
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the wide discretion granted to the Court; but we feel 
that a fairer procedure should have been to permit 
the defendants the opportunity to brief and argue the 
point raised by the Court, since it had not been 
previously raised by the parties. The second point 
we would ask the Court to take a look at is to con- 
sider that the act is not applicable to a municipal 
corporation, unless that municipal corporation sup- 
plies water to cities and villages, and there was no 
evidence that the defendant is supplying water to 
cities and villages. The third point was that if the 
Court feels that the act is applicable to the defend- 
ant, we would suggest that the act is not a manda- 
tory act but a discretionary act. The statute talks 
about an applicant which desires to avail itself of the 
act, and therefore, failure to follow the act would not 
make the defendant’s well illegal. * * * THE 
COURT: Iam not opposed to giving you some time 
to brief this thing. Now, I did read the entire water 
resources statute, and my impression from it was 
that, especially if you are going outside the terri- 
torial limits of your district, you are a municipality, 
and it is intended that that statute apply to munici- 
palities.’’ 

It seems clear from a reading of the above-quoted 
portions of the hearings on the motion for summary 
judgment that the court decided the issue primarily, 
if not entirely, on the basis that the defendant was 
required to obtain a permit before digging its well on 
its own property in Holt County. Nowhere in the 
record does it appear that the court discussed, ruled 
upon, or found that there were no genuine issues of 
material facts present in the case. The final order 
of the court on the motion for rehearing, as set out 
above, merely finds that the defendant’s well is il- 
legal, but no finding is made thereon with reference 
to whether the evidence or facts necessary to prove 
such illegality might not be in dispute, and thus re- 
quire a trial before the finder of facts to determine 
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that issue. The rules relating to the issuance of 
summary judgments have often been considered and 
are well settled in this jurisdiction. They are well 
summarized in Reeves v. Associates Financial Serv- 
ices Co., Inc., 197 Neb. 107, 247 N. W. 2d 4384 (1976), 
where we stated: ‘‘The rules as to summary judg- 
ments are well-established in this jurisdiction. ‘The 
moving party is not entitled to summary judgment 
except where there exists no genuine issue as to any 
material fact in the case and where under the facts 
he is entitled to judgment as a matter of law.’ 
Green v. Village of Terrytown, 189 Neb. 615, 204 N. 
W. 2d 152 (1973). The issue on a motion for sum- 
mary judgment is whether or not there is a genuine 
issue as to any material fact, and not how that issue 
should be determined. In considering such a mo- 
tion, the trial court must take that view of the evi- 
dence most favorable to the party against whom 
summary judgment is directed, giving to that party 
the benefit of all favorable inferences that may rea- 
sonably be drawn from the evidence. Valentine 
Production Credit Assn. v. Spencer Foods, Inc., 196 
Neb. 119, 241 N. W. 2d 541 (1976); Farmland Service 
Coop., Inc. v. Klein, 196 Neb. 588, 244 N. W. 2d 86 
(1976). This court has stated that summary judg- 
ment is not appropriate even where there are no 
conflicting evidentiary facts if the ultimate infer- 
ences to be drawn from those facts are not clear. 
Barnes v. Milligan, 196 Neb. 50, 241 N. W. 2d 508 
(1976). Thus, ‘Summary judgment is an extreme 
remedy and should be awarded only when the issue 
is clear beyond all doubt.’ Barnes v. Milligan, 
supra, at p. 53.” 

A review of the record in this case convinces us 
that under the issues of this case, as framed by the 
pleadings of the parties, there exist genuine issues of 
material facts. An obvious example is on the issue 
of whether there has been or will be a transbasin di- 
version of water, an issue raised by the plaintiffs, 
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where the two expert witnesses employed by the 
plaintiffs apparently hold diametrically opposing 
views on that issue, as exemplified by their affi- 
davits in the record. Other fact questions subject to 
dispute between the parties will undoubtedly be the 
amount of the water supply in the aquifer underlying 
the land owned by the plaintiffs and the defendant in 
Holt County; and there are also fact issues, not pres- 
ently resolved by the record, relating to the right of 
the Rural Water District to appropriate and put to 
good use the water lying beneath its land, and 
whether the plaintiffs will experience any harm or 
damage as a result of the Rural Water District’s use 
of the water. These, and other issues, must be re- 
solved factually, as well as legally, on a remand of 
this case to the District Court for trial on the merits. 

Since the trial court apparently placed much em- 
phasis and reliance upon the proposition that the de- 
fendant was required to first obtain a permit before 
digging its wells, and that therefore the wells in 
question were illegal wells and must be enjoined, we 
believe it will be helpful and desirable for us to com- 
ment briefly upon this issue. At the outset, we note 
that the Rural Water District Act, under which de- 
fendant was organized, being sections 46-1001 to 46- 
1026, R. R. S. 1948, nowhere required the District to 
obtain a permit to dig wells for the purpose of sup- 
plying water to its patrons in need thereof, and, in 
fact, specifically authorizes the transportation of 
water into the District for that purpose. § 46-1003, 
R. R. S. 1948. Plaintiffs argue, however, that not- 
withstanding this fact the defendant was obligated to 
obtain such a permit under the provisions of the 
“City, Village and Municipal Corporation Ground 
Water Permit Act.’’ §§ 46-638 to 46-650, R. R. 8. 1943. 

Even assuming it is mandatory under that act to 
apply for and obtain a permit, we do not believe that 
a rural water district is a city, village, or municipal 
corporation within the purview of that act which sets 
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up the purpose, and the procedure to be employed, 
in forming such a district. While a rural water dis- 
trict may well be a public corporation, our court has 
recognized the distinction between them. In Bliss v. 
Pathfinder Irrigation District, 122 Neb. 203, 240 N. 
W. 291 (1932), we stated: ‘‘Corporations are gen- 
erally classed as public and private. While a mu- 
nicipality is a public corporation, it does not follow 
that every public corporation is a municipality. In 1 
Dillon, Municipal Corporations (5th ed.) 58, sec. 31, 
the term ‘municipal corporation’ is defined as fol- 
lows: ‘A municipal corporation, in its strict and 
proper sense, is the body politic and corporate con- 
stituted by the incorporation of the inhabitants of the 
city or town for the purposes of local government 
thereof. Municipal corporations as they exist in this 
country are bodies politic and corporate of the gen- 
eral character above described, established by law 
partly as an agency of the state to assist in the civil 
government of the country, but chiefly to regulate 
and administer the local or internal affairs of the 
city, town, or district which is incorporated.’ A like 
definition is found in 48 C. J. 65, and in the same 
volume, at page 72, we find the following with re- 
spect to public corporations: ‘Public corporations 
are all those created specially for public purposes as 
instruments or agencies to increase the efficiency of 
government, supply public wants, and promote the 
public welfare. Public corporations are classified 
as municipal, quasi-municipal, and public-quasi cor- 
porations. Public corporations include not only mu- 
nicipal corporations, but also all other incorporated 
agencies of government of whatever size and form 
or degree of organization. While all municipal cor- 
porations are public corporations, all public cor- 
porations are not municipal corporations.’ 

“In 43 C. J. 73, it is said: ‘There is a want of 
harmony in the decisions relating to what local sub- 
divisions are embraced by the phrase ‘‘municipal 
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corporations.’’ There are many public bodies which 
are not corporations in the full sense but resemble 
them in that they have some of the attributes of a 
corporation, and which are therefore called quasi 
corporations. Some of these are almost perfect in 
their organization and scarcely distinguishable from 
municipal corporations. Others represent the low- 
est order of corporate life, with few powers and im- 
perfect organization. Between these two extremes 
are a large number of districts erected as agencies 
of government, of diverse names and objects, with 
varying degrees of organization; sometimes styled 
political, sometimes public, sometimes civil; includ- 
ing counties, towns, townships, school districts, 
drainage districts, highway districts, improvement 
districts, hospital districts, irrigation districts * * * 
and all other sections of territory delimited and or- 
ganized for the performance of certain govern- 
mental functions; * * * such bodies are not ‘‘mu- 
nicipal corporations’’ or ‘‘municipalities’’ in the 
proper sense.’’’ Id. at p. 205-206. 

While we have never specifically passed upon the 
status of a water district in this state, we have on 
numerous occasions made such a determination 
with respect to irrigation districts. In Loup County 
v. Rumbaugh, 151 Neb. 563, 38 N. W. 2d 745 (1949), 
we stated: ‘‘ ‘Irrigation districts organized under 
our laws are public, rather than municipal corpora- 
tions, and their officers are public agents of the 
state.’ Board of Directors of Alfalfa Irrigation Dis- 
trict v. Collins, 46 Neb. 411, 64 N. W. 1086; Lincoln & 
Dawson County Irrigation District v. McNeal, 60 
Neb. 613, 83 N. W. 847; Platte Valley Public Power & 
Irrigation District v. County of Lincoln, 144 Neb. 584, 
14 N. W. 2d 202, 155 A. L. R. 412; Draver v. Green- 
shields and Everest Co., supra; Elliott v. Calamus 
Irrigation District, supra.’’ By analogy, we hold 
that a rural water district is not a municipal corpo- 
ration as used in the act, even though it may be a 
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public corporation, and therefore the requirements 
of the act are not applicable, at least so far as any 
mandatory requirement that a permit be obtained. 
In view of what we have stated above, we reverse 
the decision of the District Court, and remand the 
matter for a trial on the merits. 
REVERSED AND REMANDED. 


STATE AUTOMOBILE AND CASUALTY UNDERWRITERS, A 
CORPORATION, APPELLANT, V. FARMERS INSURANCE 
EXCHANGE AND CLAYTON W. KLINE, APPELLEES. 
282 N. W. 2d 601 


Filed August 21, 1979. No. 42340. 


1. Pleadings: Demurrer. A petition which fails to plead actionable 
facts is vulnerable to a general demurrer. 

2. Subrogation. Subrogation is the substitution of one person in the 
place of another with reference to a lawful claim, demand, or right, 
so that he who is substituted succeeds to the rights of the other in 
relation to the debt or claim, and its rights, remedies, or securities. 

3. Subrogation: Torts: Negligence: Insurance. The right of an in- 
surance company to recover against a wrongdoer, whose negli- 
gence has subjected the insurance company to a liability, is traced 
through the insured; that is, no cause of action can exist on behalf 
of the insurer, unless it existed in favor of the insured. 

4. Torts: Negligence: Damages. To state a cause of action in tort it 
is necessary to allege facts from which a conclusion can be drawn 
that the defendant was guilty of one or more acts of negligence, 
that such negligence was a proximately contributing cause of the 
accident, and that as a proximate result thereof the plaintiff was 
damaged. 

5. Insurance: Torts: Negligence. Direct actions against liability in- 
surance carriers because of the negligence of their insureds are not 
permitted in Nebraska. 


Appeal from the District Court for Douglas Coun- 
ty: Donatp J. Hamintton, Judge. Affirmed. 


Kutak Rock & Huie, for appellant. 
David A. Svoboda and Neil B. Danberg, Jr., of 
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Kennedy, Holland, DeLacy & Svoboda, for appel- 
lees. 


John F. Thomas of McGrath, North, O’Malley & 
Kratz, P.C., for amicus curiae Blue Cross & Blue 
Shield. 


Heard before Bos.uauGcH, CLINTON, WHITE, and 
Hastines, JJ., and Kortum, District Judge. 


HASTINGS, J. 

This is an appeal by the plaintiff, State Automobile 
and Casualty Underwriters, from an order of the 
District Court sustaining defendants’ demurrer to 
State Auto’s petition and dismissing the same. The 
motion for a new trial was overruled. State Auto as- 
signs as error that: ‘‘The trial court erred in find- 
ing that State Auto did not have a cause of action 
against Farmers and Kline.’’ (Emphasis supplied.) 
Apparently State Auto elected to stand on its second 
amended petition because there is no complaint 
made that it was not permitted an opportunity to file 
an additional pleading. 

State Auto’s second amended petition stated that it 
insured one Kurt Kardell under a family automobile 
policy and that the defendant, Farmers Insurance 
Exchange, ‘‘insured Kline at the time of the accident 
under a policy of insurance applicable to the acci- 
dent;’’ that on June 28, 1974, Kardell was operating 
an automobile in Omaha, Nebraska, when struck 
from the rear by Kline; that State Auto paid Kardell 
for medical expense under Coverage C-1 of its 
policy; that Coverage C-2 provided ‘‘In the event of 
any payment under Coverage C-1 of this policy, the 
company shall be subrogated to all the rights of re- 
covery therefor which the injured person * * * may 
have against any person or organization * * *.’’; 
that State Auto notified Farmers of its subrogation 
rights, but Farmers replied, ‘‘Sorry — we don’t 
honor med pay subrogation.’’ State Auto also noti- 
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fied Kline of its subrogation rights; thereafter 
Farmers paid Kardell, obtained a release from Kar- 
dell, and thereby willfully disregarded State Auto’s 
subrogation rights. State Auto prayed for judgment 
against Farmers only for the amount of the claimed 
subrogation right. Interestingly enough, the petition 
alleges no facts supporting a cause of action for neg- 
ligence on behalf of its insured Kardell against 
either defendant; it does not allege in any way that 
Farmers had issued to the apparent tort-feasor, 
Kline, a policy of liability insurance; and, finally, 
the prayer of the petition is only against Farmers. 

Section 25-804, R. R. S. 19438, requires of a petition 
that it contain ‘‘a statement of the facts constituting 
the cause of action, in ordinary and concise lan- 
guage, and without repetition * * *.’’ A defendant 
may demur to a petition when it appears on its face 
“that the petition does not state facts sufficient to 
constitute a cause of action.’”’ § 25-806, R. R. S. 19438. 
‘It is unimportant how meritorious a cause of action 
a litigant may have. It cannot avail him anything if 
he fails to properly state in his petition concerning it 
sufficient actionable facts. A petition which fails to 
plead actionable facts is vulnerable to a general de- 
murrer.’’ Johnson v. Ruhl, 162 Neb. 330, 75 N. W. 2d 
717 (1956). See, also, Clark & Enersen, Hamersky, 
S., B. & T., Inc. v. Schimmel Hotels Corp., 194 Neb. 
810, 235 N. W. 2d 870 (1975). With that rule in mind, 
it becomes incumbent upon us to identify the action- 
able facts necessary to plead a cause of action to en- 
force rights of subrogation. 

Subrogation is defined as: ‘‘The substitution of 
one person in the place of another with reference to 
a lawful claim, demand or right, so that he who is 
substituted succeeds to the rights of the other in re- 
lation to the debt or claim, and its rights, remedies, 
or securities. ** * The lawful substitution of a 
third party in place of a party having a claim 
against another party.’’ Black’s Law Dictionary 
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(5th Ed., 1979). Also, ‘“‘Subrogation is the right of 
one, who has paid an obligation which another 
should have paid, to be indemnified by the other.’’ 
Olin Corp. (Plastics Div.) v. Workmen’s Comp. App. 
Bd., 324 A. 2d 813 (Pa. Commw. Ct., 1974). ‘‘The 
right of an insurance company to recover against a 
wrong-doer, whose negligence has subjected the in- 
surance company to a liability, whether the com- 
pany’s right be based on an equitable subrogation or 
an express assignment, is traced through the in- 
sured; that is, no cause of action can exist on behalf 
of the insurer, unless it existed in favor of the in- 
sured.’’ Omaha & R. V. R. Co. v. Granite State Fire 
Ins. Co., 53 Neb. 514, 73 N. W. 950 (1898). ‘‘ ‘The 
rights of a subrogated insurer can rise no higher 
than the rights of its insured against the third 
party.’’’ Stetina v. State Farm Mut. Auto. Ins. Co., 
196 Neb. 441, 243 N. W. 2d 341 (1976). 

It would therefore be necessary for State Auto to 
allege sufficient facts to state a cause of action for 
negligence in favor of Kardell and against Kline in 
order to stand an attack by demurrer. Citations are 
unnecessary to support the proposition that to state 
a cause of action in tort it is necessary to allege 
facts from which a conclusion can be drawn that the 
defendant was guilty of one or more acts of negli- 
gence, that the acts of negligence were a proxi- 
mately contributing cause of the accident, and that 
as a proximate result thereof the plaintiff was dam- 
aged. It is only through assumption and elimination 
of alternatives that we are able to determine that 
State Auto’s alleged right of subrogation is founded 
in tort, but upon examination it becomes readily ob- 
vious that no facts are alleged to state a cause of ac- 
tion against Kline. 

The only relationship between Farmers and Kline, 
as stated in the petition, is that Farmers ‘‘insured 
Kline at the time of the Accident * * *.’’ We can 
only guess that it was a liability policy, which it 
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would have to be before Farmers would have any 
connection with the case at all. Even assuming this 
to be true, and Farmers is the only defendant 
against whom State Auto seeks recovery, it is pro- 
. hibited from doing so by the well-established rule 
that we have no direct action statute except section 
44-508, R. R. S. 1943, which applies where the insured 
is bankrupt. Direct actions against liability insur- 
ance carriers because of the negligence of their in- 
sureds are not permitted in Nebraska. Royal Ind. 
Co. v. Aetna Cas. and Sur. Co., 193 Neb. 752, 229 N. 
W. 2d 183 (1975). 

If by chance State Auto is claiming some sort of 
contract or estoppel theory, such as was utilized in 
State Farm Mut. Auto. Ins. Co. v. Budd, 185 Neb. 
343, 175 N. W. 2d 621 (1970), to prevent the running of 
the statute of limitations, its petition is again short 
of its mark. In State Farm, defendant’s insurance 
carrier had three times assured plaintiff that it 
would honor its claim and that it was liable to State 
Farm for the full amount. In reliance on these 
claims, State Farm forbore suit only to have defend- 
ant’s carrier plead the statute of limitations in a suit 
by State Farm against the defendant tort-feasor. Of 
course, we refused to permit such chicanery. How- 
ever, here State Auto pled just the opposite facts, 
i.e., that it had made claim against Farmers which 
the latter promptly and unequivocally denied. 

The parties have expended a great deal of time 
and effort in their briefs discussing the theories of 
splitting causes of action, real parties in interest, 
and public policy relating to subrogation of medical 
pay insurance. However, the threshold question is 
whether State Auto has alleged facts, all of which 
must be assumed to be true, which state a cause of 
action on the merits under any theory against either 
or both defendants. It has not. 

The trial court was correct in sustaining the de- 
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murrer and dismissing the petition, and its fudg- 
ment is affirmed. 
i AFFIRMED. 


CAROLYN M. FLEHARTY, APPELLEE, V. EDGAR C. 
FLEHARTY, APPELLANT. 
282 N. W. 2d 604 


Filed August 21, 1979. No. 42343. 


1. Divorce: Minors: Custody. The best interests of the children is 
the paramount leoniniderauon in determining issues of custody. , 
2. 4: . A decree fixing custody of minor children 
. will not be modified unless there has been a change in circum- 
. stances indicating that the person having custody is unfit for that 
purpose or that the best interests of the children require such ac- 
tian. 


. The discretion of the trial court in de- 
termining issues of custody is subject to review, but will not be dis- 
turbed on appeal unless it is shown to be a clear abuse of discretion 
or clearly against the weight of the evidence. 

Appeal from the District Court for Burt County: 

Wa ter G. Huser, Judge. Affirmed. 


Ronald J. Palagi, for appellant. 
William C. Stanek of Stanek & Smith, for appellee. 


Heard before Krivosua, C.J., McCown, and 
Bropkey, JJ., and Buckxuiey and KE ty, J.R., Dis- 
trict Judges. 


‘KELLY, J. R., District Judge. 

Respondent appeals from an order of the District 
Court for Burt County, Nebraska, which modified an 
earlier order of the District Court with regard to the 
custody of the minor children of the parties. We af- 
firm the order of the District Court. 

This is the second appearance of this case before 
this court this term. The earlier appeal likewise 
contested that portion of the court’s decree which 
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dealt with the custody of the minor children. See 
Fleharty v. Fleharty, 202 Neb. 245, 274 N. W. 2d 871. 

While the first appeal was pending before this 
court, respondent filed an application seeking a 
modification of the court’s original decree with re- 
gard to the custody of the minor children of the par- 
ties. After hearing, the trial court sustained the re- 
quest for modification, and placed the legal custody 
of the children with the court but the physical cus- 
tody with the petitioner, except for the period from 
June 1 to August 15, when the physical custody was 
to be with respondent. Each party was granted rea- 
sonable rights of visitation whenever the children 
were in the physical custody of the other party. In 
addition, the county welfare department of the coun- 
ty in which the children reside was, from time to 
time, to make periodic visits. 

Respondent maintains the trial court erred in find- 
ing that it was in the children’s best interests to re- 
main in the physical custody of petitioner. No use- 
ful purpose would be served in detailing the various 
claims of the parties, except to say that at best the 
evidence was in conflict. We must not lose sight of 
the fact that the best interests of the minor children 
constitute the paramount consideration in determin- 
ing the issues of custody. Fleharty v. Fleharty, 
supra. A decree fixing the custody of the minor 
children will not be modified unless there has been a 
change in circumstances indicating that the person 
having custody is unfit for that purpose or that the 
best interests of the children require such action. 
Carper v. Rokus, 194 Neb. 113, 230 N. W. 2d 468; 
Bokelman v. Bokelman, 202 Neb. 17, 272 N. W. 2d 
916. The discretion of the trial court in determining 
issues of custody is subject to review, but will not be 
disturbed on appeal unless it is shown to be a clear 
abuse of discretion or clearly against the weight of 
the evidence. Mason v. Mason, 200 Neb. 476, 263 N. 
W. 2d 865. An examination of the record fails to 
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disclose either such an abuse or the lack of evidence. 

We might add that if the parties truly have the 
best interests of the children at heart, and we have 
no doubt they do, some effort to live by the decree 
for a time would be helpful. Constant conflicts do 
little to aid the children. The judgment of the trial 
court is affirmed. 

AFFIRMED. 


MARLYS KNIGGE, APPELLEE AND CROSS-APPELLANT, V. 
Curtis L. KNIGGE, APPELLANT AND CROSS-APPELLEE. 
282 N. W. 2d 581 


Filed August 21, 1979. No. 42356. 


1. Mineral Interests: Valuation. Valuation of mineral interests by 
capitalizing prior income does not reflect the market value and is 
an improper method of valuation because production of minerals is 
based on a declining asset and production is of an indefinite dura- 
tion. 

2. Evidence: Witnesses: Stipulations: Contracts. In the absence 
of fraud or mistake, an agreement or stipulation by the parties that 
the judgment of a third person shall be relied upon in determining a 
fact is binding upon the parties. 

3. Divorce: Alimony: Property. The fixing of alimony or distribu- 
tion of property rests in the sound discretion of the District Court 
and, in the absence of an abuse of discretion, will not be disturbed 
on appeal. 

4. Divorce: Property. Generally, an award from one-third to one- 
half of the property involved in a marriage of long duration, and 
where the parties were the parents of all children involved, does 
not constitute an abuse of discretion. 

5. Divorce: Parties: Property. The determination of one of the 
parties to a marriage to place property beyond the reach of the 
other party, and thus forestall a division of the property, does not 
operate to deprive the District Court of jurisdiction to determine an 
equitable division of those assets. 


Appeal from the District Court for Kimball Coun- 


ty: Ropert R. Moran, Judge. Affirmed as modi- 
fied. 
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Winner, Nichols & Meister and Wright & Sim- 
mons, for appellant. 


George P. Burke of Van Steenberg, Myers & 
Burke, for appellee. 


Heard before Krivosna, C. J., CLINTON, WHITE, and 
Hastincs, JJ., and Murpny, District Judge. 


Murpnuy, District Judge. 

This appeal and cross-appeal arises from the dis- 
solution of a marriage between Marlys Knigge, pett- 
tioner and appellee, and Curtis L. Knigge, respond- 
ent and appellant. 

Primary issues in dispute are the division of prop- 
erty and interest due upon the unpaid balance as a 
result of the property division. 

This action was commenced on October 12, 1974. 
On March 22, 1977, the trial court entered a decree of 
dissolution which dissolved the marriage of the par- 
ties. However, the questions of child custody, child 
support, alimony, and division of property were set 
for trial at a later date. Thereafter, several orders 
were entered concerning custody of the children, 
child support, and visitation, which are not in tssue 
on this appeal. 

On March 3, 1978, the trial court issued a “Decreg 
on Property Division, Alimony and Child Support?’ 
in which the court ordered: ‘‘That there shall be = 
equal division of the property and assets of the 
ties, * * *.”’ In this decree the court provided for ai 
equal division of the oil and gas leasehold intérests’ 
between the parties and awarded a judgment to 
Marlys Knigge in the sum of $320,542.50, subject to 
certain deductions and allowances, which the court 
found to be 50 percent of the value of the assets of 
the parties other than the oil and gas interests, 
which were also divided equally. The decree fur- 
ther provided that the above judgment would draw 
interest at the rate of 6 percent per annum from Oe. 
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tober 12, 1976, to March 3, 1978, and 8 percent per an- 
num from March 3, 1978. 

Following this decree, Curtis L. Knigge filed a mo- 
tion for a.new trial. And on August 25, 1978, the trial 
court entered an order modifying the previous de- 
cree, which provided that: ‘‘[I]n lieu of a division 
of property the petitioner shall have judgment 
against the respondent for $535,880.00 which is one- 
half his net worth * * * the judgment shall bear in- 
terest at 8% per annum from October 12, 1976, on the 
unpaid balance * * *.’’ Credits for prior payments 
were allowed, leaving a balance due on the judg- 
ment of $474,255, payable $25,000 (plus one-half of the 
accrued interest) on September 13, 1978, and 
$56,156.87 plus interest on the unpaid balance on the 
1st day of September of each year from 1979 through 
1986. No alimony was awarded in the decree of 
March 3, 1978, nor in the order of modification on 
August 25, 1978. 

From this order of modification, Curtis L. Knigge 
appealed; and Maryls Knigge cross-appealed, as- 
. serting that the trial court erred in sustaining Curtis 
L. Knigge’s motion for new trial in part and in set- 
ting aside its decree of March 3, 1978, and entering a 
* new decree on August 25, 1978. 

The trial court’s order of modification of Apis 
25, 1978, is reversed; and the decree of March 3, 
1978, is reinstated as modified. 

Curtis and Marlys Knigge were married on March 
18, 1955, at Newcastle, Wyoming, and moved to Kim- 
ball County, Nebraska, where they have resided un- 
til the present time. Four children were born of this | 
marriage. The names and ages of the children at 
the time this action was commenced are as follows: 
Steven, age 21; Marla, age 20; Linda, age 16; and 
John, age 7. 

Marlys Knigge was born in 1935 and resided on a 
‘farm with her father in South Dakota. After com- 
pleting the tenth grade in school, she moved to New- 
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castle, Wyoming, where she worked as a telephone 
operator. Her employment terminated with her 
marriage to Curtis and taking up residence in Kim- 
ball County, Nebraska. No assets of any substance 
were brought to the marriage by either party. 

After her marriage, Marlys Knigge’s primary re- 
sponsibilities were to rear the children and keep the 
home. However, occasionally she assisted her hus- 
band in his business and farming operations by post- 
ing checks, assisting in installing a flow line on one 
of the oil wells, and taking care of newly born 
calves. 

Marlys Knigge is required to take thyroid daily for 
a goiter problem and is unable to do any heavy lift- 
ing because of difficulties with her back. 

Curtis Knigge was born in 1930. He has an eighth 
grade education. After his discharge from the U. S. 
Marine Corps in 1954, he worked in a gasoline serv- 
ice station in Newcastle, Wyoming. About the same 
time he became employed with an oil-drilling com- 
pany as a roughneck. During the marriage, Curtis 
Knigge has also been employed as a car salesman, 
boat salesman, chemical salesman, oil well pumper, 
and as a dynamiter of oil pits. 

In 1965 Curtis Knigge made the first of a series of 
purchases of marginal oil wells or fractional inter- 
ests thereon together with the operating equipment 
thereon. It is the valuation of these oil wells which 
is a major issue in this litigation. Some of these oil 
well interests are held in the name of Curtis Knigge. 
The rest are owned by C & M Oil, Inc., a corporation 
whose stock is owned solely by the parties hereto. 
The wells in controversy are known in the trade as 
“stripper’’ wells. A stripper well is a well produc- 
ing less than 10 barrels a day. At the time of trial, 
stripper oil was selling for $14.20 a barrel, whereas 
oil from wells discovered prior to 1970 producing 
more than 10 barrels a day was selling for $5.25 a 
barrel. There was testimony at the trial that, subse- 
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quent to the Arab oil embargo, operating equipment 
“doubled or tripled’’ in value. 

During the marriage, the family also acquired a 
farm, the value of which is not in issue. 

A detailed chronicle of the failure of the Knigge 
marriage would serve no purpose. However, to as- 
sert that Marlys Knigge was not permitted to 
squander the marital assets on frivolities would be a 
gross understatement. Marlys was required to pur- 
chase second-hand clothing for herself and the chil- 
dren. The family spent one winter in Kimball Coun- 
ty with no blankets in the house. Emergency medi- 
cal treatment for the children could not be obtained 
without Curtis’ consent, which was not freely given. 
In one instance Curtis removed a cast from his 
daughter’s broken arm in order to save money. The 
arm was never checked by the physician after the 
cast was removed. Against her wishes, Marlys 
Knigge was forced to live on the farm in a house 
with holes in the walls where the plaster was gone, 
with faulty plumbing, and with only two bedrooms 
for six people. During this period of time, the 
Knigge family acquired assets which the trial court 
found were worth $1,071,760 and which Curtis ac- 
knowledges on appeal were worth $782,919. 

Paul H. Roberts, a petroleum engineer who is em- 
ployed by the State of Nebraska Oil and Gas Com- 
mission, was hired jointly by the parties to appraise 
the oil wells. Both parties stipulated that they 
would rely upon and accept his appraisal as correct. 
This stipulation was accepted by the court; and the 
decree of March 3, 1978, which was later set aside by 
the order of modification of August 25, 1978, was 
based upon the Roberts appraisal. 

Mr. Roberts appraised the fair market value of 
the oil interests of C & M Oil, Inc., at $176,267 and 
the value of Curtis Knigge’s individually owned oil 
interests at $78,357. The Roberts valuation takes 
into consideration two factors on each well. The 
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equipment is valued at what it would sell for when 
the well stops producing. The oil itself is valued at 
fair market value of the reserves, considering that a 
purchaser would expect an annual 20 percent return 
on investment because of risk. The two valuations 
added together equal the fair market value of the 
working interest in a particular well as of the date of 
appraisal. 

Although neither party objected to the Roberts ap- 
praisal, the trial judge in the order of modification 
of August 25, 1978, found: ‘‘* * * that the appraisal 
of working interests by Paul H. Roberts does not re- 
flect their fair market value. I have determined the 
value by averaging the net profit per income tax re- 
turns for the year [sic] 1974, 1975 and 1976 and deter- 
mining their value to be eight times earnings. This 
factor seems to be a legitimate one to determine 
value. The same procedure was used to determine 
the value of working interests in C & M Oil Company 
* ek * 

On this basis the trial court valued the oil interests 
individually owned by Curtis Knigge at $248,000 com- 
pared to the Roberts appraisal of $78,357 and the oil 
interests of C & M Oil, Inc., at $236,000 compared to 
$176,267 in the Roberts appraisal. 

There is nothing in the record to even suggest that 
capitalization of earnings is a valid method of valu- 
ing mineral interests. In employing this formula, 
the trial court completely disregarded estimated re- 
serves and thus paid no attention to the life of indi- 
vidual wells. The income multiple also disregards 
the separate value of the equipment. 

It has been held that valuation of mineral interests 
by capitalizing prior income does not reflect the 
market value and is an improper method of valua- 
tion because production of minerals is based on a de- 
clining asset and production is of an indefinite dura- 
tion. So. Utah Mines v. Beaver County, 262 U. S. 
325, 438 S. Ct. 577, 67 L. Ed. 1004; Angle v. Board of 
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County Commissioners, 214 Kan. 708, 522 P. 2d 347. 

It follows that the trial court’s valuation of the oil 
interests at issue, which was completely without evi- 
dentiary support in the record and which was con- 
trary to the stipulation of the parties with respect to 
the Roberts appraisal, was in error and must be set 
aside. In the absence of fraud or mistake, an agree- 
ment or stipulation by the parties that the judgment 
of a third person shall be relied upon in determining 
a fact is binding upon the parties. 17A, C. J. S., Con- 
tracts, § 498 (1), p. 731, at 732; 83 C. J. S., Stipula- 
tions, § 34, p. 88. There is nothing in the record to 
suggest fraud or mistake in the Roberts appraisal. 

Therefore, the trial court’s granting of Curtis 
Knigge’s motion for a new trial and the order of 
modification which was entered on August 25, 1978, 
was in error and is hereby set aside. The decree of 
March 3, 1978, in which the court endeavored to 
make an equal division of the assets of the parties is 
reinstated as hereinafter modified. 

It is well established that the fixing of alimony or 
the distribution of property rests in the sound discre- 
tion of the District Court and, in the absence of an 
abuse of discretion, will not be disturbed on appeal. 
Phillips v. Phillips, 200 Neb. 253, 263 N. W. 2d 447; 
Schmer v. Schmer, 197 Neb. 800, 251 N. W. 2d 167. 

Generally, an award from one-third to one-half of 
the property involved in a marriage of long dura- 
tion, and where the parties were the parents of all 
children involved, does not constitute an abuse of 
discretion. Baker v. Baker, 201 Neb. 409, 267 N. W. 
2d 756; Grummert v. Grummert, 195 Neb. 148, 237 N. 
W. 2d 126; Kula v. Kula, 181 Neb. 531, 149 N. W. 2d 
430. The trial court’s decision to award Marlys 
Knigge one-half of the net assets of the marital es- 
tate finds support in the record and does not consti- 
tute an abuse of discretion. 

In the ‘‘Decree on Property Division, Alimony and~= 
Child Support,’’ the trial court made no specific find- 
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ing in regard to the value of the gas and oil interests 
owned by C & M Oil, Inc., or those owned by Curtis 
and Marlys Knigge. However, no specific finding 
was necessary in light of the court’s decision to give 
each party an undivided one-half interest in all the 
gas and oil leases owned by C & M Oil, Inc., and the 
parties. The court found that the gross value of all 
other assets of C & M Oil, Inc., was $210,755; that the 
gross value of the Knigge assets (other than gas and 
oil leases) was $430,330; and that the total gross 
value of the non-oil-producing assets of the corpora- 
tion and the parties was $641,085. On that basis, sub- 
ject to certain deductions for liabilities and tempo- 
rary allowances previously awarded, the trial court 
granted Marlys Knigge a judgment against Curtis 
Knigge in the sum of $320,542.50. In other words, the 
court divided the non-oil-producing assets of the par- 
ties and the corporation equally between the parties. 
This division of the assets is affirmed. 

The decree is modified in the following particu- 
lars. Paragraph 10 (c) of the decree is amended to 
provide for interest at the rate of 6 percent per an- 
num from March 3, 1978, rather than October 12, 
1976. 

Paragraph 8 of the decree provides: ‘‘The peti- 
tioner is awarded so much of the C & M Oil, Inc. 
stock as is necessary on a redemption of all of her 
shares to have distributed to her an undivided one- 
half of the interests in oil and gas leases owned by C 
& M Oil, Inc., together with like interests in the 
rights incident to and the personal property thereon 
* * *”’ Paragraph 8 should be amended to provide 
that the C & M Oil, Inc., stock shall be divided 
equally between the parties in order to provide that 
each shall have an undivided one-half of the inter- 
ests in oil and gas leases owned by C & M Oil, Inc., 
and an undivided one-half interest in the personal 
property thereon. 

The court further ordered that the individually 
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owned gas and oil leases should be divided by giving 
each of the parties an undivided one-half interest in 
each lease together with a one-half interest in the 
personal property thereon. This award is affirmed. 

By reason of the equal division of the marital as- 
sets, no provision was made for alimony, which is 
also affirmed. 

Curtis Knigge shall be required to account to 
Marlys Knigge for one-half of the net proceeds from 
oil runs from all leases from the date of the com- 
mencement of the dissolution action of October 12, 
1976. 

The original decree provides for payment of the 
judgment awarded Marlys Knigge in installments in 
order to satisfy the judgment and all accrued inter- 
est by March 1, 1980. We believe that this would 
place an undue financial hardship on Curtis Knigge. 
The trial court is directed to order the satisfaction of 
the judgment in 60 installments over the next 5 
years. 

In its decree the trial court attempted to antici- 
pate tax consequences arising from a division of the 
marital assets. In Young v. Young, 200 Neb. 787, 265 
N. W. 2d 666, this court stated, ‘‘The entire area of 
trial courts attempting to direct, or by implication to 
control, the determination of federal tax has been 
characterized as a ‘Pandora’s box’ which the state 
Supreme Court should not open.’’ Paragraph 18 of 
the decree provides: ‘‘This decree is premised on 
the basis that the income tax consequences are: 
(1) that the difference between respondent’s basis 
and the fair market value of the stock in C & M Oil, 
Inc. awarded to the petitioner is long term capital gain 
to respondent; (2) that the difference between re- 
spondent’s basis and the fair market value of the in- 
terests in the oil and gas leases owned by respondent 
and awarded to petitioner, which fair market value 
is shown by the appraisal of Paul H. Roberts in the 
evidence, with the exception of depreciation recap- 
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ture is long term gain to the respondent; (3) that pe- 
titioner’s basis is the fair market value of the said 
stock and interests in the oil and gas leases; and (4) 
that the amount of the judgment awarded to peti- 
tioner in paragraph 10 is neither income to petitioner 
nor a deduction to respondent, and the parties shall 
file their income tax returns accordingly, and the 
court retains jurisdiction to modify this decree if the 
tax consequences turn out to be different than 
premised.’’ For reasons stated in Young v. Young, 
supra, the decree of the trial court is modified by the 
elimination of the above provision. 

Paragraph 10 (d) of the decree of March 3, 1978, 
provides that: ‘‘[T]here shall be deducted [from 
the judgment awarded Marlys Knigge] an amount 
equal to the difference between what the federal and 
state income taxes of C & M Oil, Inc. and the re- 
spondent are by reason of the awards and redemp- 
tion ordered in paragraphs 8 and 9 above, and what 
they would have been if the awards and redemption 
ordered in paragraphs 8 and 9 above had not been 
ordered; * * *.’’ This provision is amended to pro- 
vide that additional tax liabilities resulting from a 
division of the stock in C & M Oil, Inc., and the indi- 
vidually owned oil and gas leases shall be borne 
equally by the parties. 

Finally, Curtis Knigge asserts that the trial court 
erred in including certain assets owned by the 
Knigge children in the marital assets which were di- 
vided between the parties. 

A review of the record indicates that the trial 
court was justified in including these assets among 
the marital assets for the purpose of determining the 
amount of the judgment to be awarded Marlys 
Knigge. The court did not attempt to determine 
ownership between Curtis Knigge and his children 
as to these assets. The court merely determined 
that these assets were to be considered in the divi- 
sion of marital assets. 
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The determination of one of the parties to a mar- 
riage to place property beyond the reach of the other 
party, and thus forestall a division of the property, 
does not operate to deprive the District Court of ju- 
risdiction to determine an equitable division of those 
assets. Baker v. Baker, 201 Neb. 409, 267 N. W. 2d 
756. 

For reasons stated herein, the judgment of the 
trial court in entering an order of modification on 
August 25, 1978, is reversed; the decree of March 3, 
1978, is affirmed as modified. 

AFFIRMED AS MODIFIED. 

CLINTON and WHITE, JJ., concur in the result. 


KIKUE NIMURA JETTER, DOING BUSINESS AS ‘‘AKASAKA 
INN,’’ APPELLANT, V. NEBRASKA LIQUOR CONTROL 
COMMISSION, APPELLEE. 

283 N. W. 245 


Filed August 21, 1979. No. 42403. 


1. Administrative Law: Intoxicating Liquors: Notice: Evidence. 
Unless otherwise agreed, the issues to be determined in a contested 
hearing before the Nebraska Liquor Control Commission are lim- 
ited to those stated in the notice of the hearing. 

2. Administrative Law: Intoxicating Liquors: Licenses and Per- 
mits. In the absence of a violation of a statute or valid regulation 
of the Nebraska Liquor Control Commission, it has no authority to 
cancel a liquor license. 


Appeal from the District Court for Douglas Coun- 
ty: SAMUEL P. Canicuia, Judge. Reversed and re- 
manded. 


Russell S. Daub, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KrivosHa, C. J., BRODKEY, WHITE, 
and Hastines, JJ., and Moran, District Judge. 
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Moran, District Judge. 

Jetter appeals from a judgment of the District 
Court for Douglas County which affirmed an order 
of the Nebraska Liquor Control Commission cancel- 
ing her Class C liquor license. We reverse. 

Jetter held a Class C liquor license authorizing her 
to do business at a restaurant-bar in Omaha, Ne- 
braska. Under the automatic renewal provisions in 
section 53-132, R. R. S. 1943, Jetter paid the registra- 
tion fee for her license, and the Omaha city clerk 
published the notice of renewal for the license year 
beginning November 1, 1976. There were no objec- 
tions to the renewal and the license was executed by 
the Commission and delivered to the city clerk for 
delivery to Jetter upon payment of the requisite 
fees. § 53-132, R. R. S. 1943. Jetter never paid the 
fees, and the license remained with the clerk. Jet- 
ter never operated the business after the latter part 
of October 1976. On May 3, 1977, the clerk returned 
the license to the Commission at its request. On 
May 20, 1977, the Commission issued an order to 
Jetter to show cause at a hearing to be held June 1, 
1977, why the license should not be canceled ‘‘for 
failure to operate the business.”’ At the hearing it 
was conceded that Jetter had not operated the busi- 
ness. The Commission found that the license should 
be canceled and did so effective June 21, 1977. This 
order was appealed to and affirmed by the District 
Court, and is before this court for review. 

Evidence before the Commission, which was more 
fully developed in the District Court, established that 
from early in November 1976 Jetter was in the proc- 
ess of selling the business, but delays due to fi- 
nancing problems had delayed consummation of the 
sale. 

Errors assigned by Jetter are that the decision 
was contrary to law, it was not supported by suffi- 
cient evidence, and it was an abuse of discretion. 
We need only discuss the first. 
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The Commission was limited to the issue stated in 
its notice of hearing sent to Jetter. J K & J, Inc. v. 
Nebraska Liquor Control Commission, 194 Neb. 413, 
231 N. W. 2d 694 (1975). Therefore, the question be- 
fore us is whether the Commission may cancel a li- 
cense for failure of the licensee to operate the busi- 
ness in the absence of a statute, rule, or regulation 
authorizing it to do so on that ground. 

Nowhere in the Nebraska Liquor Control Act can 
we find authority for the Commission to revoke or 
cancel a license except as authorized by statute. 

In Bali Hai’, Inc. v. Nebraska Liquor Control Com- 
mission, 195 Neb. 1, 236 N. W. 2d 614 (1975), we up- 
held a municipal ordinance which called for revoca- 
tion of a liquor license when the licensee failed to 
operate the business. We said that a municipality 
was free to legislate in this area since the Nebraska 
Liquor Control Act was silent on the question, and 
the state had not preempted the field by statute or 
regulation. It has not done so since. 

We hold that the act requires proof of violations of 
statutes or valid regulations before a license may be 
canceled. §§ 53-117 (2) and 53-118 (1) (d), R. R. 8. 
1943. 

The judgment is reversed and the cause remanded 
to the Commission with directions to issue a Class C 
liquor license to Jetter for the current license year 
provided Jetter then meets all other requirements 
for the issuance of such a license. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. TIMOTHY PIERCE, 
APPELLANT. 
283 N. W. 2d 6 


Filed August 21, 1979. No. 42462. 
1. New Trial: Evidence: Motions, Rules, and Orders. A motion for 
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new trial for newly discovered evidence will not be granted unless 
the evidence in support thereof is so potent that, by strengthening 
evidence already offered, a new trial would probably result in a dif- 
ferent verdict. 

2. Criminal Law: Habitual Criminals: Statutes: Time. In order 
for the enhancement provisions of section 29-2221, R. R. S. 1943, to 
apply to an offense, it makes no difference whether the two prior 
sentences were to be served consecutively or concurrently, nor is it 
required that there be a time interval between conviction and com- 
mitment for the first offense and commission of the second offense. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


Scott & Kelly, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


PER CURIAM. 

This is an appeal from a jury conviction of unlaw- 
fully delivering a controlled substance, ampheta- 
mines, under section 28-4,125, R. R. S. 1943; a finding 
that defendant was an habitual criminal under the 
provisions of section 29-2221, R. R. S. 1943; a sen- 
tence of 12 years imprisonment in the Nebraska 
Penal and Correctional Complex; and an overruling 
of defendant’s amended motion for new trial. 

Defendant was charged in an amended informa- 
tion, count I, that on or about June 7, 1978, he unlaw- 
fully assaulted Kirk Cross with intent to inflict great 
bodily injury contrary to section 28-413, R. R. S. 1943, 
and count II, that on the same date he unlawfully 
and knowingly delivered to Kirk Cross a controlled 
substance, amphetamines. In addition, each count 
recited that the defendant, on July 14, 1976, had been 
convicted of the crime of burglary and sentenced to 
a term of 18 months, and on the same date had been 
convicted of the crime of grand larceny and sen- 
tenced to a concurrent prison term of 1 year, and 
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that by reason of such convictions the defendant is 
deemed to be an habitual criminal. 

As indicated, the case was tried to a jury and the 
State’s principal witness was Kirk Cross. He testi- 
fied he himself had been charged with one or more 
felony counts relating to controlled substances, and 
was told by the state patrol that if he were able to 
set up some drug buys leading to prosecution his 
felony charges would be dropped. He was wired 
with a miniature ‘‘bugging device” and given $65 to 
make the purchase. 

Cross originally talked to Rick Fisher about 5:30 
p.m., on June 7 at a time when Fisher and the de- 
fendant were together. Later on in the evening, in 
the presence of the defendant, Fisher told Cross that 
the defendant would obtain the drugs. Fisher, 
Cross, the defendant, and the defendant’s younger 
brother Monty drove around the vicinity of Scotts- 
bluff, Nebraska, for several hours that evening, 
drinking beer, and at one point, approximately 10:30 
p.m., they parked outside Gustav’s Stable Club 
where Cross and Monty Pierce remained in the car 
and Fisher and the defendant went inside for ap- 
proximately 1 hour. When the latter two returned to 
the car, according to the testimony of Cross, defend- 
ant handed Cross a package which turned out to be 
amphetamines. Cross said he had earlier in the 
evening paid the $65 to the defendant for the drugs. 
All four of the parties then went to an address within 
the city where defendant was helping Fisher cut am- 
phetamines contained in a second package. During 
the course of the evening the radio transmitter was 
found on the person of Cross and a scuffle ensued in- 
volving Fisher, the defendant, and defendant’s 
brother Monty, which was the cause of the filing of 
the assault charge. 

Although the bugging device had not been success- 
fully monitored by law enforcement officers during 
the negotiations and actual purchase and transfer of 
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the drugs, nevertheless they were able to hear the 
fight which was developing and thereupon immedi- 
ately entered on the premises where all parties were 
arrested. 

Another witness for the State, patrol investigator 
Jack Robinson, testified, simply corroborating the 
fact that he had made the promise to Cross to try to 
get the felony charges dropped against him in return 
for the drug buy; that he had furnished the money 
and the radio device. The other State’s witness was 
Janie Strotheide, a chemist, who identified the con- 
trolled substance. The State’s evidence also dis- 
closed that the packet of amphetamines was found 
on the person of Cross at the time of his arrest, and 
that only a small amount of money and marijuana 
residue was found on the person of the defendant. 

Following the conclusion of the State’s case a mo- 
tion for dismissal or a directed verdict on the 
grounds of insufficient evidence was overruled. 

The defendant’s case consisted only of the testi- 
mony of the defendant himself who denied all in- 
volvement in the drug transaction and testified that 
whatever activities he engaged in in connection with 
the fight amounted only to self-defensive measures. 
He also testified to several alleged facts which 
amounted to a direct attack on the truthfulness of 
Cross. Defendant admitted he had been convicted 
of two prior felonies not, however, involving drugs. 

On rebuttal the State called defendant’s brother, 
Monty Pierce, who corroborated the State’s case to 
the extent that he recalled he and defendant were 
driving uptown early that evening and defendant 
was looking for a guy by the name of Kirk Cross. 
Although denying he saw any drugs change hands 
when defendant got back into the car after having 
been in the Stable Club, Monty did say that later in 
the evening, at the place where the arrests were 
made, he heard Cross ask defendant how many 
drugs he had gotten that evening, and Monty testi- 
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fied, ‘‘He [defendant] said something to the effect, 
‘Yes, I got one for you and one for Fisher,’ or some- 
thing to that effect.”’ 

Defendant’s motion for a dismissal or in the al- 
ternative for a directed verdict made at the close of 
all the evidence was again overruled and the case 
was submitted to the jury on both counts I and II. 
The jury returned a verdict of not guilty on count I, 
the assault, but guilty on count II, delivering a con- 
trolled substance. 

Later, a hearing was held on the charge of defend- 
ant’s being an habitual criminal. The trial court 
found defendant had previously been found guilty on 
a two-count information to breaking and entering 
and grand larceny, both occurring on the same day, 
but at different locations. These findings were 
based on exhibits 1, 2, and 3, the journal, commit- 
ment, and the warden’s receipt of the defendant at 
the penal complex. In those proceedings, the evi- 
dence revealed that defendant had received sen- 
tences of 18 months and 1 year respectively, the 
same to run concurrently. 

Defendant’s amended motion for a new trial com- 
plained that the verdict was not sustained by suffi- 
cient evidence, it was contrary to law, the court 
erred in overruling certain of defendant’s objections 
to evidentiary questions, there was newly discovered 
evidence mandating a new trial, and that the 
exhibits were improperly received at the habitual 
criminal hearing. The motion was overruled and 
immediately thereafter defendant was sentenced to 
a term of 12 years in the Nebraska Penal and 
Correctional Complex. The maximum sentence un- 
der section 28-4,125, R. R. 8S. 1943, for delivery of 
amphetamines is 5 years, but with the enhancement 
provisions of the habitual criminal statute the term 
is not less than 10 nor more than 60 years. § 29-2221, 
R. R. S. 1948. 

Defendant’s assignments of error include the over- 
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ruling of the motion for new trial in that the verdict 
was not sustained by sufficient evidence and was 
contrary to law; the court erred in failing to grant a 
new trial because of newly discovered evidence; the 
court erred in not requiring corroboration of the 
State’s witness, a paid informer; and the court erred 
in finding that the defendant was an habitual crimi- 
nal. 

As far as the insufficiency of the evidence was 
concerned, a review of the testimony of the wit- 
nesses as outlined above reveals that the State did 
make a prima facie case. Although the witnesses 
contradicted each other, it was simply a matter of 
credibility and the jury chose to believe the State’s 
witnesses. 

The only error of law raised by defendant in his 
amended motion for a new trial had to do with the 
overruling of objections to certain hearsay testi- 
mony relating to statements allegedly made by the 
defendant to his brother Monty. Both of the parties 
were present at the time of the alleged conversa- 
tion; they were strictly admissions made by the de- 
fendant; and they were clearly admissible as such. 
§ 27-801 (4) (b), R. R. S. 19438. 

Defendant’s motion for a new trial based on newly 
discovered evidence consisted first of an affidavit by 
defendant’s attorney that in the preparation for trial 
he discussed the case with Rick Fisher and was told 
that Fisher had no knowledge of the alleged transac- 
tion between the defendant and Kirk Cross. Also, in 
an affidavit, Rick Fisher generally states that he 
was at Gustav’s Stable Club on the evening in ques- 
tion with defendant and Kirk Cross; that he had per- 
sonal knowledge of the drug transaction in question 
which is of a nature beneficial to the defendant and 
which tends to exonerate him and discredit the testi- 
mony of Kirk Cross; that at the time of filing of the 
charges the affiant was under criminal investigation 
charged with six or seven felonies and did not come 
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forward with the information because his testimony 
could be used against him; that the felony charges 
which had been pending against him were dropped 
in exchange for a plea of guilty to a charge in an- 
other county for which he is currently serving a sen- 
tence of 2 to 5 years in the Nebraska Penal and Cor- 
rectional Complex; and that he is willing to make a 
more complete statement upon assurances of a 
grant of immunity in the instant case. Nowhere is 
there any showing of one fact to which Fisher might 
testify. 

In State v. Seger, 191 Neb. 760, 217 N. W. 2d 828 
(1974), we said: ‘‘The statute, section 29-2108, R. R. 
S. 1948, specifically provides that where: ‘* * * it 
shall be made to appear * * * the defendant * * * 
has discovered new evidence material to his defense 
which he could not with reasonable diligence have 
discovered.’ The newly discovered evidence must 
be competent, material, credible, and which might 
have changed result of trial and which by the exer- 
cise of due diligence could not have been discovered 
and produced at the trial. * * * 

‘Moreover, new evidence tendered in support of a 
motion for a new trial must be so potent that, by 
strengthening evidence already offered, a new trial 
would probably result in a different verdict.’’ 

Here, mere conclusions rather than evidence have 
been tendered, and certainly there are no additional 
facts exhibited which we could say are so potent that 
if offered a new trial would probably result in a dif- 
ferent verdict. The trial court properly denied the 
motion for a new trial on this basis. 

The defendant complains that there was no cor- 
roboration of the testimony of the State’s cooperat- 
ing individual, Kirk Cross. Defendant points out 
that section 28-439, R. S. Supp., 1978, prohibits a con- 
viction based solely on the uncorroborated testimony 
of the cooperating individual. He admits that the 
statute was not in effect at the time of his conviction 
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and the law was not intended to have a retroactive 
effect, but insists that it does show a legislative 
recognition that a conviction based solely on the un- 
corroborated testimony of the cooperating individual 
does not satisfy the reasonable doubt standard man- 
dated by the Fourteenth Amendment of the United 
States Constitution. The statute is not applicable 
here. However, it should be pointed out that Cross’ 
testimony was in fact corroborated by no less than 
the defendant’s own brother, who was with him all 
evening. Monty Pierce not only testified that he 
was driving around that evening with his brother, 
the defendant, and that his brother was looking for 
Kirk Cross, but also testified that in response to an 
inquiry by Cross as to how many drugs the defend- 
ant had gotten, the defendant replied, ‘‘Yes, I got 
one for you [Cross] and one for Fisher.’’ This cer- 
tainly would be sufficient corroboration even under 
the new statute. 

Defendant’s assignment of error involving the en- 
hancement of his punishment is simply that the trial 
court erred in finding him to be an habitual crim- 
inal. Specifically, he argues that because his two 
prior offenses were committed on the same date, 
prosecuted in the same information, and resulted in 
concurrent sentences, he had not been ‘‘twice con- 
victed of a crime, sentenced and committed to 
prison * * * for terms of not less than one year 
each’”’ as required by section 29-2221, R. R. 8. 1943, in 
order to be an “habitual criminal.” 

Although we have not decided this precise ques- 
tion, similar facts were presented in Huffman v. Sig- 
ler, 182 Neb. 290, 154 N. W. 2d 459 (1967), i.e., en- 
hancement was based on convictions of breaking 
and entering, escape from custody, and robbery, 
with sentencing apparently all on the same date, for 
terms of 1 year, and 1 year concurrent, and 3 years 
consecutive. However, the contention made by 
Huffman in that case, on appeal from a denial of a 
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writ of habeas corpus, was that the three convictions 
‘twill not support his sentence as a habitual criminal 
because his imprisonment was continuous and, in ef- 
fect, amounted to one 4-year sentence.’’ In refusing 
this contention, we said: ‘‘The statute provides that 
‘Whoever has been twice convicted of crime, sen- 
tenced and committed to prison’ shall be deemed a 
habitual criminal. § 29-2221, R. R. 8. 1943. The de- 
fendant was thrice convicted of crime, sentenced 
and committed to prison. It is of no consequence 
that the defendant was imprisoned continuously 
from the start of the 1-year sentences until the end of 
the 3-year sentence.” 

It is defendant’s position that having approved 
consecutive sentences as supporting enhancement, it 
would be an unwarranted extension of the statute’s 
intent and purpose to include two concurrent sen- 
tences as being similarly sufficient. He para- 
phrases from the following language in State v. 
Losieau, 182 Neb. 367, 154 N. W. 2d 762 (1967), justi- 

fying enhancement statutes: ‘‘Where the very pur- 
' pose of the habitual criminal act is to penalize the 
repetition of criminal conduct * * *.’’ We agree 
wholeheartedly and reaffirm our holding in that 
case. That is exactly what the statute says: ‘‘(1) 
Whoever has been twice convicted of crime, sen- 
tenced and committed to prison, * * * for terms of 
not less than one year each, shall, upon conviction of 
a felony * * * be deemed to be an habitual criminal 
* * *”’ § 29-2221, R. R. S. 1943. That statute applies 
precisely to the defendant. 

Defendant contends that in keeping with the pur- 
pose of the statute as expressed in State v. Losieau, 
supra, the statute should be interpreted to require 
that a second offense, in order to support a finding of 
habitual criminality, must have been committed 
after the commission and conviction of the first of- 
fense. We would agree that such reasoning would 
be applicable to the principal offense, i.e., the of- 


442 NEBRASKA REPORTS [VoL. 204 


State v. Pierce 


fense for which enhancement is sought must have 


been committed after conviction and sentencing for 
the two prior offenses. However, we do not believe 
that a reading of our statute on its face requires or 
supports such a holding with regard to the prior of- 
fenses themselves. 

We are not unmindful of the fact that several juris- 
dictions, perhaps even a majority, have adopted the 
position urged by the defendant. The theories which 
they have used are either that a defendant should re- 
ceive two separate and independent warnings before 
being charged as an habitual criminal or that the de- 
fendant should have two separate opportunities for 
the beneficent influence of penal incarceration be- 
fore giving up on him as an habitual offender. Al- 
though somewhat distinguishable because it in- 
volved enhancement for a second offense felony 
similar to our former section 28-512, R. R. S. 1943, 
second offense petit larceny, the language from An- 
sell v. Com., 250 S. E. 2d 760 (Va., 1979), never- 
theless expresses our philosophy in this case. ‘‘We 
have stated that the purposes of the recidivist stat- 
ute are to protect society against habitual criminals 
and to impose further punishment upon them.”’ 

Having said that we recognize that very possibly 
the majority view is contrary to the one adopted by 
us here today, we think the language of Cox v. State, 
255 Ark. 204, 499 S. W. 2d 630 (1973), is particularly 
appropriate. ‘‘We like the logic of the Louisiana Su- 
preme Court in the case of State of Louisiana v. Wil- 
liams, 77 So. 2d 515.’’ The Arkansas court then went 
on to explain that in the Williams case, although the 
trial judge had found that three previous consecutive 
sentences given in convictions occurring on the 
same day could only be counted as one previous con- 
viction, the Supreme Court of Louisiana disagreed. 
The Arkansas court went on to quote further from 
Williams: ‘‘ ‘[T]he argument is made that under 
multiple offender legislation, which is directed at 
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recidivism, ‘“The increased penalties for habitual of- 
fenders are not intended to follow according to a 
numerical count of the offender’s crimes, but are 
imposed for his successive failures to rehabilitate 
himself. The result is that two or more offenses of a 
contemporaneous nature amount to but one of- 
. fense.’”? This argument might be effective if ad- 
. dressed to the lawmakers. But with respect to a ju- 
- dicial interpretation of the particular statute under 
_consideration it has no merit.’ ’’ See, also, State v. 
Bomar, 213 Tenn. 487, 376 S. W. 2d 446 (1964). 
' We likewise like and adopt such logic. We there- 
" fore hold that one having been ‘‘twice convicted of 
crime, sentenced and committed to prison’’ who 
thereafter commits and is convicted of a third 
crime, is eligible for the enhanced penalties pro- 
vided for one ‘‘enjoying’’ the status of an habitual 
criminal. It makes no difference whether the two 
prior convictions provided for consecutive sen- 
tences, or whether, as here, the defendant was per- 
* mitted to serve his two terms concurrently, nor that 
there was no time interval between conviction and 
-commitment for the first offense and commission of 
_ the second. 
None of the defendant’s assignments of error have 
any merit and the trial court was correct in all re- 
‘.gpects and its judgment is affirmed. 
: AFFIRMED. 
Hastings, J., dissenting. 
. I am in complete agreement with the majority 
opinion in every respect except for its finding that 
defendant is an habitual criminal under section 29- 
2221, R. R. S. 1948. In my opinion, the Legislature 
did not intend to nor does the language of its enact- 
‘ment reasonably permit such designation to apply to 
_ one whose prior crimes consist of two burglaries 
“ committed within minutes of each other, which re- 
‘sulted in the filing of a single information and con- 
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viction, sentencing, and commitment out of the 
same court on the same day. 

“Recidivist statutes are enacted in an effort to 
deter and punish incorrigible offenders. * * * They 
are intended to apply to persistent violators who 
have not responded to the restraining influence of 
conviction and punishment.’’ State v. Conley, 222 N. 
W. 2d 501 (Iowa, 1974). ‘‘It is the commission of the 
second felony after conviction for the first, and the 
commission of the third felony after conviction of 
the second that is deemed to make the defendant an 
incorrigible.’’ (Emphasis supplied.) Coleman v. 
Commonwealth, 276 Ky. 802, 125 S. W. 2d 728 (1939). 
Finally, ‘‘* * * where the sequence of prior convic- 
tions is in issue, the rule followed in the majority of 
jurisdictions is that each successive felony must be 
committed after the previous felony conviction in or- 
der to count towards habitual criminal status.”’ 
State v. Carlson, 560 P. 2d 26 (Alaska, 1977). See, 
also, Faull v. State, 178 Wis. 66, 189 N. W. 274 (1922); 
Washington v. United States, 343 A. 2d 560 (App. D. 
C., 1975); Hutchinson v. State, 481 S. W. 2d 881 (Tex. 
Crim. App., 1972); Cooper v. State, 284 N. E. 2d 799 
(Ind., 1972); Holst v. Owens, 24 F. 2d 100 (5th Cir., 
1928); Karz v. State, 279 So. 2d 383 (Fla. App., 1973); 
State v. Mitchell, 2 Wash. App. 943, 472 P. 2d 629 
(1970); State v. Lohrbach, 217 Kans. 588, 538 P. 2d 
678 (1975); Moore v. Coiner, 303 F. Supp. 185 (N. D., 
W. Va., 1969); Hill v. Boles, 149 W. Va. 779, 143 S. E. 
2d 467 (1965); State v. Sanchez, 87 N. M. 256, 531 P. 
2d 1229 (1975); Annotation, 24 A. L. R. 2d 1247. 

I am authorized to state that Krivosha, C. J., and 
McCown, J., join in this dissent. 
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STATE OF NEBRASKA EX REL. PAuL L. DouG.as, 
ATTORNEY GENERAL, APPELLANT, v. NEBRASKA 
MORTGAGE FINANCE FUND, APPELLEE. 

283 N. W. 2d 12 


Filed August 21, 1979. No. 42733. 


1. Legislature: Constitutional Law. In construing an act of the Leg- 
islature all reasonable doubts must be resolved in favor of its con- 
stitutionality. 

2. Legislature: Statutes. An act is general, and not special or local, 
if it operates alike on all persons or localities of a class, or who are 
brought within the relations and circumstances provided for, if the 
classification so adopted by the Legislature has a basis in reason, 
and is not purely arbitrary. 

3. Statutes: Constitutional Law. If a law affects equally all persons 
who come within its operation it cannot be local or special within 
the meaning of the Constitution of the State of Nebraska. A law is 
not local or special in a constitutional sense that operates in the 
same manner upon all persons in like circumstances. 

General laws are those which relate to or bind all 
within the jurisdiction of the lawmaking power, and if a law is 
general and operates uniformly and equally upon all brought within 
the relation and circumstance for which it provides, it is not a local 
or special law in the constitutional sense. 

5. Legislature. The findings of the Legislature, while not absolutely 
controlling, are entitled to great weight. 

6. Legislature: Public Policy: Police Power. What is a public 
purpose is primarily for the Legislature to determine. A public 
purpose has for its objective the promotion of the public health, 
safety, morals, security, prosperity, contentment, and the general 
welfare of all the inhabitants. No hard and fast rule can be laid 
down for determining whether a proposed expenditure of public 
funds is valid as devoted to a public use or purpose. Each case 
must be decided with reference to the object sought to be accom- 
plished and to the degree and manner in which that object affects 
the public welfare. 

7. Legislature: Public Policy: Appespeintions: It is the province of 
the Legislature to determine matters of policy and appropriate the 
public funds. If there is reason for doubt or argument as to 
whether the purpose for which the appropriation is made is a public 
or a private purpose, and reasonable men might differ in regard to 
it, it is essentially held that the matter is for the Legislature. 

8. Legislature: Public Policy: Constitutional Law. The rule that 
the benefits to the public must be direct and not remote and that 
the past course or usage of government is to be resorted to for guid- 
ance must in each case be considered in the light of the principle 
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that the Legislature has a very wide discretion to determine what 

constitutes a public purpose, and that courts will not interfere un- 

less the act appears to be so obviously designed in all its principal 

parts to benefit private persons and so indirectly or remotely to af. 
fect the public interest that it constitutes the taking of property of 

the taxpayers for private use. 

9. Statutes: Public Policy. A law may serve the public interest 
although it benefits certain individuals or classes more than others. 

10. Statutes. A statute may not operate retroactively where it would 
impair the obligation of a contract or interfere with a vested right. 

11. Legislature: Administrative Law: Public Policy: Courts. The 
question of how far the Legislature should go in filling in the detal}s 
of the standards which an administrative agency is to apply raises 
large issues of policy in which the Legislature has a wide discre- 
tion, and the court should be reluctant to interfere with such discre- 
tion. Such standards in conferring discretionary power upon an’ 
administrative agency must be reasonably adequate, sufficient, 
and definite for the guidance of the agency in the exercise of the 
power conferred upon it and must also be sufficient to enable those 
affected to know their rights and obligations. 3 

12. Legislature: Constitutional Law: Courts: Statutes. The power 
of classification rests with the Legislature and cannot be interfered 
with by the courts unless it is clearly apparent that the Legislature 
has by artificial and baseless classification attempted to evade and 
violate provisions of the Constitution prohibiting local and special 
legislation. 

13. Police Power: Constitutional Law: Statutes. Statutes which are 
reasonably designed to protect the health, morals, and general wel- 
fare do not violate the Constitution where they operate uniformly 
on all within a class which is reasonable. This is so even if a 
statute grants special or exclusive privileges where the primary 
purpose of the grant is not the private benefit of the grantees but 
the promotion of the public interest. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellant. 


Terrence J. Ferguson and J. Thomas Marten of 
Kutak, Rock & Huie, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 
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Krivosna, C. J. 

This appeal, brought by the Attorney General of 
the State of Nebraska (State), attacks the constitu- 
tionality of the Nebraska Mortgage Finance Fund 
Act (Act), sections 76-1601 to 76-1651, R. S. Supp., 
1978, enacted by the 1978 Legislature as L.B. 476. 
The trial court, after examining the various claims 
made by the State, determined that the Act was in 
all respects valid and not in violation of the Constitu- 
tion of the State of Nebraska. In review of these 
“matters, we concur with the trial court’s finding that 
the Act does in all respects meet constitutional re- 
quirements, and accordingly affirm the judgment of 
the trial court. 

The purpose of the Act is to assist private mort- 
gage lenders in providing mortgage financing for 
single family residences at reduced interest rates 
for low and moderate income families through two 
programs. Under the ‘‘loans-to-lenders’’ program, 
section 76-1622, R. S. Supp., 1978, the Fund will make 
loans to mortgage lenders which will use the pro- 
ceeds to make mortgage loans. Under the ‘‘mort- 
gage purchase’’ program, section 76-1623, R. S. 
Supp., 1978, the Fund will purchase or take assign- 
ments of mortgage loans made by mortgage lenders 
for the construction, rehabilitation, or purchase of 
residential housing. Each program is intended to 
‘enable mortgage lenders to use a new source of capi- 
tal solely for the purpose of making mortgage loans 
to persons otherwise unqualified for mortgage fi- 
nancing because of insufficient personal or family 
income. § 76-1606 (5), R. S. Supp., 1978. 

The Fund will issue tax-exempt revenue bonds 
bearing interest at rates lower than the outstanding 
mortgages. The differential between the interest 
paid the Fund by mortgagors and the interest paid 
by the Fund to bondholders is expected to provide 
the margin to operate the mortgage programs es- 
tablished by the Act. 
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The Act itself is quite long and complete in operat- 
ing detail but, in short, the principal function of the 
Fund is to issue tax-free revenue bonds and to use 
the proceeds either to encourage lenders to make 
lower interest loans to low or moderate income per- 
sons or in turn to purchase from lending institutions 
mortgages made to low or moderate income per- 
sons. 

The Act creates ‘‘a body politic and corporate, not 
a state agency, but an independent instrumentality 
exercising essential public functions, to be known as 
the Nebraska Mortgage Finance Fund.” § 76-1607, 
R. S. Supp., 1978. The Fund is composed of nine 
members; three are ex officio state officers and six 
are appointed by the Governor. § 76-1607 (2), R. S. 
Supp., 1978. The six public members, to the extent 
possible, represent all areas of the state, and not 
more than three public members may belong to the 
same political party. § 76-1607 (3), R. S. Supp., 1978. 

The three ex officio state officers are the Director 
of Economic Development, the chairman of the Ne- 
braska Investment Council, and the Director of 
Planning. The chairman of the Fund is the Director 
of Economic Development. The Fund members 
elect a vice chairman and such other officers as they 
may determine. Members of the Fund receive no 
compensation for their services but are reimbursed 
for expenses solely from revenue of the Fund in the 
same manner as the law provides for state em- 
ployees. 

In passing the Act, the Legislature set out a 
declaration of intent which provides: “It is hereby 
found and declared that: (1) From time to time 
the high rates of interest charged by mortgage 
lenders seriously restrict existing housing transfers 
and new housing starts and the resultant reduction 
in residential construction starts causes a condition 
of substantial unemployment and underemployment 
in the construction industry; and (2) Such condi- 


VoL. 204] JANUARY TERM, 1979 449 
State ex rel. Douglas v. Nebraska Mortgage Finance Fund 


tions generally result in and contribute to the cre- 
ation of slums and blighted areas in the urban and 
rural areas of this state and a deterioration of the 
quality of living conditions within this state, and 
necessitate excessive and disproportionate ex- 
penditures of public funds for crime prevention 
and punishment, public health and safety, fire and 
accident prevention, and other public services and 
facilities.”” § 76-1602, R. S. Supp., 1978. 
_ The Legislature further set out in clear and con- 
cise terms its findings which included the fact that 
there existed in the urban and rural areas of the 
state an inadequate supply of, and a pressing need 
for, sanitary, safe, and uncrowded housing at prices 
which persons of low and moderate income can af- 
ford, and as a result such persons are forced to 
occupy insanitary, unsafe, and overcrowded hous- 
ing. § 76-1603, R. S. Supp., 1978. The Act further 
notes: ‘‘Such problems cannot alone be remedied 
through the operation of private enterprise or indi- 
vidual communities or both, but can be alleviated 
through the creation of a governmental body to en- 
courage the investment of private capital and stimu- 
late the construction of sanitary, safe, and un- 
crowded housing for low and moderate income per- 
sons through the use of public financing as provided 
by * * * [the Act] and loans at reasonable interest 
rates, and by coordinating and cooperating with 
private industry and local communities, which is es- 
sential to alleviating the foregoing conditions and is 
in the public interest.’’ § 76-1604, R. S. Supp., 1978. 
In particular, the Legislature found that ‘‘[a]llevi- 
ating such conditions and problems through such en- 
couragement of private investment and stimulation 
of construction by a governmental body is a public 
purpose and use for which public money provided by 
the sale of revenue bonds may be borrowed, ex- 
pended, advanced, loaned, or granted. Such activi- 
ties shall not be conducted for profit.’’ In conclud- 
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ing its intent, the Legislature said: ‘‘Such activities 
are proper governmental functions and can best be 
accomplished by the creation of a governmental 
body vested with the powers and duties specified in 
* * * [the Act]. The necessity for the provisions of 
sections 76-1601 to 76-1651 to protect the health, 
safety, morals, and general welfare of all the people 
of this state is hereby declared as a matter of legis- 
lative determination. The governmental body cre- 
ated by sections 76-1601 to 76-1651 shall make fi- 
nancing available for new or existing housing to 
serve those people which private industry is unable 
to serve at current interest rates.’’ § 76-1605, R. S. 
Supp., 1978. 

These legislative findings are reinforced by testi- 
mony and documents submitted at hearings con- 
ducted by the Urban Affairs Committee of the Ne- 
braska Legislature (Committee) in 1976 and 1977, 
and by housing studies conducted in Nebraska from 
1971 through 1978. 

A 1976 study of declining neighborhoods, commis- 
sioned by the Committee as part of its inquiry into 
housing conditions in Nebraska, found substantial in- 
terest by local officials, lenders, and realtors in the 
creation of a housing finance agency or some other 
mechanism that would use public funds to make 
mortgage loans available to lower income persons. 

Other studies by governmental agencies in 
Nebraska have emphasized the adverse effect of the 
housing crisis on persons of low and moderate in- 
come. A 1972 Nebraska Housing Advisory Council 
study entitled ‘‘Projection of Housing Needs’’ con- 
tained the following statistical analysis: 

Total Number of Housing Units Needed by 1980 


Per Population Growth 45,428 Units 
Per Housing Replacement 97,128 Units 
Per Desired Vacancy 15,344 Units 


Total Production Needed by 1980 157,900 Units 
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Anticipated Production Capacity 


(12% of 556,901 Units) 108,595 Units 
Production Deficit 49,305 Units 


According to the testimony, in 1972, 29 percent of 
persons across the state saw housing deficiencies as 
a major problem of their local community. 

Sixty-three percent of small town manufacturers 
in Nebraska, when asked to give opinions about their 
communities, said the availability of suitable hous- 
ing constituted a problem for their employees and 
that this problem was likely to increase in the fu- 
ture. 

The Department of Economic Development in re- 
ports concerning housing in Nebraska identified in- 
flation, income levels, job opportunities, and interest 
rates as contributing factors in a family’s inability 
to afford housing. The department’s reports in 1975, 
1976, and 1977 reflected the continuing rapid rate of 
inflation of housing costs which have made it in- 
creasingly difficult for low and moderate income 
people to afford safe and decent housing. 

The State maintains that the Act is unconstitu- 
tional for a number of specific reasons. In par- 
ticular, the State maintains: (1) That the Act cre- 
ates a single public corporation by special law in 
violation of Article XII, section 1, of the Constitution 
of the State of Nebraska; (2) that the Act granted to 
the Fund special privileges and immunities in viola- 
tion of Article III, section 18, of the Constitution of 
the State of Nebraska; (3) that the Act permitted the 
extension of the credit of the State for a purely pri- 
vate purpose in violation of Article XIII, section 3, of 
the Constitution of the State of Nebraska; (4) that 
the Act permitted the issuance of revenue bonds in 
excess of $100,000 in violation of Article XIII, section 
1, of the Constitution of the State of Nebraska; (5) 
that the Act unconstitutionally limited the people of 
Nebraska in their right to initiative and referendum 
as provided in Article III, sections 2 and 3, of the 
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Constitution of the State of Nebraska; (6) that the 
Act permitted an unlawful delegation of legislative 
authority to the Fund in violation of Article IT, sec- 
tion 1, of the Constitution of the State of Nebraska; 
and (7) that the Act did not effect a valid public pur- 
pose. 

In examining the validity of a legislative act, we 
must keep in mind the oft-declared rule to the effect 
that in construing an act of the Legislature all rea- 
sonable doubts must be resolved in favor of its con- 
stitutionality. Dwyer v. Omaha-Douglas Public 
Building Commission, 188 Neb. 30, 195 N. W. 2d 236; 
United Community Services v. The Omaha Nat. 
Bank, 162 Neb. 786, 77 N. W. 2d 576; Prendergast v. 
Nelson, 199 Neb. 97, 256 N. W. 2d 657. 

While the creation of an entity to aid in the financ- 
ing of housing for low and moderate income resi- 
dents of the state is new to Nebraska, it is neither 
new nor unique in the country and has been adopted 
by numerous states having constitutional provisions 
similar to those of our Constitution. The over- 
whelming majority of jurisdictions considering such 
legislation have had little difficulty in finding its 
validity. See, Walker v. Alaska State Mortgage As- 
sociation, 416 P. 2d 245 (Alaska, 1966); Cremer v. 
Peoria Housing Authority, 399 Ill. 579, 78 N. E. 2d 
276; Maine State Housing Auth. v. Depositors Trust 
Co., 278 A. 2d 699 (Me., 1971); Massachusetts Housing 
Finance Agency v. N. E. Merchants National Bank, 
356 Mass. 202, 249 N. E. 2d 599; Minnesota Housing 
Finance Agency v. Hatfield, 297 Minn. 155, 210 N. W. 
2d 298; New Jersey Mortgage Finance Agency v. 
McCrane, 56 N. J. 414, 267 A. 2d 24; Vermont Home 
Mortgage Credit Agency v. Montpelier National 
Bank, 128 Vt. 272, 262 A. 2d 445; State ex rel. v. 
Copenhaver, 153 W. Va. 636, 171 S. E. 2d 545; State ex 
rel. Warren v. Nusbaum, 59 Wis. 2d 391, 208 N. W. 2d 
780; Utah Housing Finance Agency v. Smart, 561 P. 
2d 1052 (Utah, 1977). The fact that so many others 
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may have found such legislation valid does not, in 
and of itself, compel us to reach a similar conclu- 
sion. Nevertheless, the examination made by the 
various jurisdictions as set out in their opinions is of 
particular aid to us in reaching our conclusion, and 
of some persuasion in convincing us as to the real 
existence of the problem and the need to solve that 
problem. We are likewise not unmindful of the fact 
that the Attorney General in contesting the constitu- 
tionality of this Act does not, by such action, mean 
to indicate his disconcern for the problem, but only 
seeks to exercise his constitutionally imposed duty 
to determine the Fund’s legality before it embarks 
upon its duties. 

We believe an appropriate place to start this ex- 
amination may be with the State’s contention that 
the Fund is a corporation created in violation of Ar- 
ticle XII, section 1, of the Constitution of the State of 
Nebraska, which reads in pertinent part as follows: 
“The Legislature shall provide by general law for 
the organization, regulation, supervision and gen- 
eral control of all corporations * * *. No corpora- 
tions shall be created by special law * * * except 
those corporations organized for charitable, educa- 
tional, penal or reformatory purposes, * * *.’’ The 
argument is made to us by the State that the Fund is 
a corporation covered by Article XII, section 1, and 
therefore in violation thereof. The appellee, on the 
other hand, argues first that the Fund is not a public 
corporation but rather a quasi-corporation, and sec- 
ond it was created by a general law and not by a 
special law so that no violation of Article XII, sec- 
tion 1, of the Constitution occurred. We believe the 
appellee is correct. 

There can be little argument that the state of the 
law with regard to the distinctions between public 
corporations, quasi-corporations, and governmental 
entities in general is at best confused. While the 
Fund has certain characteristics of a corporation, 
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including being called a body corporate, it is like- 
wise clear that it lacks most of the characteristics of 
a corporation, and is designated as an ‘‘independent 
instrumentality exercising essential public func- 
tions.”’ § 76-1607, R. S. Supp., 1978. An examination 
of the Act makes it clear that regardless of what 
name may be ascribed to the Fund, it is in some 
manner a governmental body. To begin with, the 
Act itself in several places talks about the need to 
create ‘‘a governmental body.’ §§ 76-1604 and 76- 
1605, R. S. Supp., 1978. Moreover, three of the nine 
members are ex officio members solely and wholely 
by reason of holding other state positions. § 76-1607, 
R. S. Supp., 1978. It seems to us that the Legislature 
could not compel the Director of Economic Develop- 
ment to be the chairman of the Fund unless the 
entity was a governmental body related to state gov- 
ernment over which the Legislature had some con- 
trol. 

We need not, however, add to the confusion by at- 
tempting to isolate the species to which the Fund be- 
longs. Regardless of its class, we find that it was 
created by a general law and not a special law. 
Therefore, regardless of how it is characterized, as 
a public corporation or as a quasispublic corpora- 
tion, it is a governmental body created by general 
law which is not in violation of Article XII, section 1, 
of the Constitution of the State of Nebraska. 

‘‘An act is general, and not special or local, if it 
operates alike on all persons or localities of a class, 
or who are brought within the relations and circum- 
stances provided for, if the classification so adopted 
by the legislature has a basis in reason, and is not 
purely arbitrary. * * * ‘If a law affects equally all 
persons who come within its operation it cannot be 
local or special within the meaning of the Constitu- 
tion.’ * * * ‘A law is not local or special in a consti- 
tutional sense that operates in the same manner 
upon all persons in like circumstances.’ ‘General 
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laws are those which relate to or bind all within the 
jurisdiction of the law-making power, and if a law is 
general and operates uniformly and equally upon all 
brought within the relation and circumstance for 
which it provides it is not a local or special law in 
the constitutional sense.’’’ Bauer v. State Game, 
Forestation and Parks Commission, 138 Neb. 436, 293 
N. W. 282; State v. Stuht, 52 Neb. 209, 71 N. W. 941; 
State, ex rel. Johnson, v. Consumers Public Power 
District, 143 Neb. 753, 10 N. W. 2d 784. 

There is little dispute that the housing needs of low 
and moderate income citizens of this state exist all 
across the state and not just in one isolated area. 
All persons of low or moderate income needing as- 
sistance in obtaining financing for housing will be 
eligible to benefit from this Act, and all will equally 
receive the benefits of the Act. In every sense the 
Act applies generally over the entire class and not 
specially for an isolated group or area. 

The State points to the majority opinion in Wittler 
v. Baumgartner, 180 Neb. 446, 144 N. W. 2d 62, in 
support of its position that the Act is special legisla- 
tion in violation of Article XII, section 1, of the Con- 
stitution of the State of Nebraska. It is true this 
court did hold in Wittler v. Baumgartner, supra, that 
the creation of a grid system corporation violated 
Article XII, section 1, because it created a public 
corporation by special law. The dissenting opinion 
in Wittler, however, called our attention to the fact 
that the court’s finding with regard to Article XII, 
section 1, was extreme and broke with settled defini- 
tions of general and special laws. We believe that 
the minority in Wittler was correct with regard to its 
analysis of general laws and special laws. The Leg- 
islature may very well determine that a legitimate 
public purpose can be accomplished by creating a 
single entity to handle the matter. To the extent 
that Wittler is in conflict with our decision herein as 
it relates to Article XII, section 1, of the Constitution 
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of the State of Nebraska, it is overruled. 

In answering the question of whether the Act is a 
general law or a special law, we find that it is a gen- 
eral law. The more important question, however, is 
whether the Act accomplishes a public purpose. We 
believe it does. 

While, as already noted, we have not heretofore 
passed upon the constitutionality of the Act, we 
nevertheless have had a previous opportunity to 
pass upon what constitutes a public purpose and in 
particular what constitutes a public purpose with re- 
gard to housing. In the case of Lennox v. Housing 
Authority of City of Omaha, 137 Neb. 582, 290 N. W. 
451, we examined the constitutionality of the act cre- 
ating the Housing Authority of the City of Omaha. 
In the course of that opinion we discussed ‘‘public 
purposes,’’ saying: ‘‘Plaintiffs contend that the 
legislation before us was not enacted for a public 
purpose. In enacting the legislation, the legislature 
made certain findings to the effect that conditions 
existed relative to slum clearance and low income 
housing which required the establishment of sani- 
tary and wholesome housing projects in cities of the 
metropolitan class with a view of promoting health 
and sanitation and preventing the spread of crime 
and disease. The findings of the legislature, while 
not absolutely controlling, are entitled to great 
weight. It is obvious that the legislation was passed 
in the exercise of the police power of the state to pro- 
tect the health, safety, morals and general welfare 
of its people. We think that these objectives sub- 
serve a public purpose and as such are proper sub- 
jects for legislative action. Many states have en- 
acted similar laws and we are impressed with the 
unanimity with which they have been upheld as 
being for a public purpose.’’ The fact that the pub- 
lic purpose sought to be eliminated in Lennox v. 
Housing Authority of City of Omaha, supra, was 
slum clearance and the public purpose sought to be 
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fulfilled in the instant case is the providing of ade- 
quate housing for low and moderate income persons 
is of no significant difference. It simply reflects the 
changing times and a society more mindful and con- 
cerned with the needs of its citizens. 

This was most ably pointed out by the Minnesota 
Supreme Court in passing upon the constitutionality 
of their mortgage financing act when they said: 
“ “The notion of what is public use changes from 
time to time. Public use expands with the new 
needs created by the advance of civilization and the 
modern tendency of the people to crowd into large 
cities. Such a taking as here proposed could not 
possibly have been thought a taking for public use at 
the time of the adoption of our Constitution when the 
state was practically a wilderness without a single 
city worthy of the name. The term ‘‘public use’’ is 
flexible, and cannot be limited to the public use 
known at the time of the forming of the Constitu- 
tion.’ * * *.’’ Minnesota Housing Finance Agency 
v. Hatfield, 297 Minn. 155, 210 N. W. 2d 298. 

We are persuaded by the reasoning of the Utah Su- 
preme Court in the case of Utah Housing Finance 
Agency v. Smart, 561 P. 2d 1052 (Utah, 1977), 
wherein they said: ‘‘The matter of a serious short- 
gage of safe, sanitary, decent housing for a large 
segment of the citizenry falls squarely within the po- 
lice power of the legislature to deal with the health, 
safety, and morals of the populace. Courts which 
have discussed the matter indicate numerous ways 
in which making decent housing more readily avail- 
able beneficially affects the health, safety and 
morals of the public. * * * It cannot be said that 
the finding of the legislature that a public purpose is 
served by increasing the availability of financing for 
construction, purchase, and rehabilitation of low and 
moderate income housing, is incorrect or unreason- 
able on its face.”’ 

What is a public purpose is primarily for the Leg- 


458 NEBRASKA REPORTS [Von. 204 
State ex rel. Douglas v. Nebraska Mortgage Finance Fund 


islature to determine. A public purpose has for its 
objective the promotion of the public health, safety, 
morals, security, prosperity, contentment, and the 
general welfare of all the inhabitants. No hard and 
fast rule can be laid down for determining whether a 
proposed expenditure of public funds is valid as de- 
voted to a public use or purpose. Each case must be 
decided with reference to the object sought to be ac- 
complished and to the degree and manner in which 
that object affects the public welfare. United Com- 
munity Services v. The Omaha Nat. Bank, 162 Neb. 
786, 77 N. W. 2d 576. It is the province of the Legis- 
lature to determine matters of policy and appropri- 
ate the public funds. If there is reason for doubt or 
argument as to whether the purpose for which the 
appropriation is made is a public or a private pur- 
pose, and reasonable men might differ in regard to 
it, it is essentially held that the matter is for the 
Legislature. Power Oil Co. v. Cochran, 138 Neb. 827, 
295 N. W. 805. 

It requires little evidence and less imagination to 
realize the effect upon communities and the state 
generally when housing is inadequate and substand- 
ard. The lack of adequate housing underlies many 
of the problems suffered by a state. Inadequate 
housing is but the harbinger of poor health, in- 
creased crime, and general community unrest. It 
ultimately leads to economic depression within a 
community and destroys the incentive to succeed. It 
is within a state’s right and is a public purpose to at- 
tempt to save the now almost lost but nevertheless 
worthwhile dream that a family may have a decent, 
clean, and adequate home they can call their own. 
Not only is this goal morally right, but from the 
standpoint of good government it is essential. Once 
clean, sanitary, and adequate housing disappears, 
the costs for crime prevention and rehabilitation, for 
health protection, and for public welfare increase. 
All citizens are then called upon to bear the cost of 
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combating the evils which are inevitable in the ab- 
sence of good, adequate, clean, and financially pos- 
sible housing. Nothing could be more of a public 
purpose. 

In State ex rel. Warren v. Nusbaum, 59 Wis. 2d 
391, 208 N. W. 2d 780, the Wisconsin Supreme Court 
said: ‘‘‘. . . The rule that the benefits to the public 
must be direct and not remote and that the past 
course or usage of government is to be resorted to 
for guidance must in each case be considered in the 
light of the principle that the legislature has a very 
wide discretion to determine what constitutes a pub- 
lic purpose, and that courts will not interfere unless 
at first blush the act appears to be so obviously de- 
signed in all its principal parts to benefit private 
persons and so indirectly or remotely to affect the 
public interest that it constitutes the taking of prop- 
erty of the taxpayers for private use. It is to be ob- 
served that the tendency of later cases is toward 
greater liberality in characterizing taxes or appro- 
priations as public in purpose, doubtless in recog- 
nition of the fact, as was stated in Laughlin v. City of 
Portland, supra [111 Me. 486, 90 A. 318], that: 

‘“*Times change. The wants and necessities of 
the people change. The opportunity to satisfy those 
wants and necessities by individual efforts may 
vary. ... On the one hand, what could not be 
deemed a public use a century ago, may, because of 
changed economic and industrial conditions, be such 


today. ... Its two tests are: First, the subject 
matter, or commodity, must be one ‘‘of public ne- 
cessity, convenience or welfare.’’ ... The second 


test is the difficulty which individuals have in pro- 
viding it for themselves.’ ”’ 

Our Legislature has found and declared that there 
exists a serious shortage of adequate housing which 
can be financed by low and moderate income people. 
We have no reason to doubt that declaration nor to 
ignore its public purpose. 
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The fact that certain of the funds once obtained 
through bonds may go to private lending institutions 
who in turn will make the funds available for low 
and moderate income citizens does not change the 
public purpose for which the funds are intended. The 
vital point in all such disbursements is whether the 
purpose is public. If it is, it does not matter whether 
the agency through which it is dispensed is public or 
not. How the funds are disbursed is not the critical 
issue, but rather whether the object for which it 
serves is a public purpose. The test is in the end re- 
sult, not in the means. See United Community Serv- 
ices v. The Omaha Nat. Bank, supra. A law may 
serve the public interest although it benefits certain 
individuals or classes more than others. John R. 
Grubb, Inc. v. Iowa Housing Finance, 255 N. W. 2d 
89 (Iowa, 1977). 

In examining this very issue, the North Carolina 
Supreme Court in Martin v. Housing Corp., 277 N. C. 
29, 175 S. E. 2d 665, observed: ‘‘Unquestionably, 
when construction of residential housing is made 
possible by the Corporation’s assistance, all persons 
in the building industry benefit from such construc- 
tion. Such benefit is similar to that which results 
from the construction of any public project, e.g., 
public buildings, school buildings, highways, etc. 
Too, the ‘persons and families of lower income’ who 
will occupy such residential housing as owners or 
tenants will benefit from the existence and avail- 
ability thereof. Although these benefits will flow 
from the Corporation’s authorized activities, its 
raison d’etre, the reason and justification for its ex- 
istence, is to make available decent, safe and sani- 
tary housing to ‘persons and families of lower in- 
come’ who cannot otherwise obtain such housing ac- 
commodations. The General Assembly, with good 
reason, was fully aware that the acquisition of 
homes by ‘persons and families of lower income’ 
gives them a stake in the preservation of our so- 
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ciety. Nothing could contribute more to the stability 
of our institutions than the acquisition of homes by 
an ever-increasing proportion of our people.’’ 

While the Legislature may not, under the guise of 
public purpose, pass a law solely for the benefit of a 
selective few, the facts in this case should demon- 
strate the vast statewide benefit to be obtained. The 
benefits, if any, to be realized by the building indus- 
try are only incidental benefits obtained by pro- 
viding adequate housing for citizens of the state. It 
seems difficult to understand how it could be legally 
permissible to provide welfare payments for housing 
to low income families, but legally impermissible to 
aid in providing private financing to the same people 
so that they could acquire adequate housing with 
dignity. We believe that the overall intent and pur- 
pose of the Act is clearly a public purpose and in no 
manner violates Article XII, section 1, of the Consti- 
tution of the State of Nebraska. 

It is further contended by the State that the Act 
violates Article XIII, section 3, of the Constitution of 
the State of Nebraska, which provides: ‘‘The credit 
of the state shall never be given or loaned in aid of 
any individual, association, or corporation * * *,’’ 
The Act does not, however, violate Article XIII, sec- 
tion 3, because the credit of the state is not in any 
manner being given or loaned in aid of any individ- 
ual. Only the Fund is involved. It is the Fund 
which acquires the monies through the sale of bonds, 
and it is the Fund which repays the bonds through 
revenue it acquires. If there is insufficient revenue 
with which to repay the bonds, the state in no man- 
ner becomes obligated or liable. The Act specifical- 
ly provides that the bonds may not be a debt, lia- 
bility, or general obligation of the state, and must 
contain on the face thereof a statement that neither 
the faith and credit nor the taxing power of the state 
is pledged to the payment of the principal of or the 
interest on such bonds. § 76-1630, R. S. Supp., 1978. 


462 NEBRASKA REPORTS [VoL. 204 
State ex rel. Douglas v. Nebraska Mortgage Finance Fund 


The Act could not be clearer that the credit of the 
state is not being given or loaned in any manner. 

A similar argument was made in the attack 
against the Minnesota Housing Finance Act. In re- 
jecting the claim on a similar constitutional provi- 
sion, the Minnesota Supreme Court in Minnesota 
Housing Finance Agency v. Hatfield, 297 Minn. 155, 
210 N. W. 2d 298, said: ‘‘Our attention has not been 
called to any case directly involving this issue so far 
as the issuance of bonds of the state or its immediate 
agency are concerned. However, in actions involv- 
ing the University and other governmental subdi- 
visions, we have applied the rule that bonds do not 
constitute a ‘debt’ if they are to be paid solely out of 
earnings or income. * * * Other states have con- 
sistently held that revenue bonds which specifically 
deny any liability of the state do not constitute state 
debt within the meaning of provisions similar to 
Minn. Const. art. 9, ss. 6 and 7. Walker v. Alaska 
State Mtge. Assn. 416 P. 2d 245 (Alaska, 1966); New 
Jersey Mtge. Finance Agency v. McCrane, 56 N. J. 
414, 423, 267 A. 2d 24, 29 (1970); Martin v. North 
Carolina Housing Corp., 277 N. C. 29, 53, 175 S. E. 2d 
665, 679 (1970) ; Maine State Housing Authority v. De- 
positors Trust Co., 278 A. 2d 699, 706 (Maine, 1971). 
* * *”” We accordingly hold that the issuance of the 
bonds and the repayment thereof, as provided under 
the Act, do not constitute an extension of the credit 
of the state in violation of Article XIII, section 3, of 
the Constitution of the State of Nebraska. 

The State further maintains that the Act permits 
the state to incur indebtedness in excess of $100,000 
in violation of Article XIII, section 1, of the Consti- 
tution of the State of Nebraska. We likewise reject 
that argument because we do not believe the state is 
in any manner incurring a debt within the meaning 
of Article XIII, section 1. The bonds are repaid out 
of the revenue derived by the Fund. No state ap- 
propriation, revenue, or tax is used to repay the 
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bonds. It is clearly within what is recognized as the 
‘Special Fund Doctrine.’’ The special fund doctrine 
appears to have had its origin in a case where the 
construction of a waterworks system by a munici- 
pality was financed by obligations payable only from 
revenue derived from the operation of the system. 
Winston v. Spokane, 12 Wash. 524, 41 P. 888. The 
court in that case held such a plan was not subject to 
a constitutional limitation upon indebtedness be- 
cause there was no liability upon the city to pay the 
debt out of its general funds. This court has like- 
wise held the special fund doctrine applicable to the 
improvement of a light plant in Carr v. Fenster- 
macher, 119 Neb. 172, 228 N. W. 114, and to the con- 
struction of a toll bridge in Kirby v. Omaha Bridge 
Commission, 127 Neb. 382, 255 N. W. 776. Likewise, 
see, State ex rel. Meyer v. Steen, 183 Neb. 297, 160 N. 
W. 2d 164; State ex rel. Meyer v. Duxbury, 183 Neb. 
302, 160 N. W. 2d 88. There are no state funds in- 
volved in the repayment of any debt contemplated 
by the Act, and the proceeds clearly fall within the 
special fund doctrine which thereby takes the matter 
out of Article XIII, section 1. The Act does not vio- 
late Article XIII, section 1, of the Constitution of Ne- 
braska. 

The State likewise maintains that the Act is in vio- 
lation of the state Constitution in that it impermis- 
sibly restricts the discretion of future Legislatures to 
revise, amend, or repeal the Act. Section 76-1646, R. 
S. Supp., 1978, provides in effect that the state 
pledges to and agrees with the holders of any bonds 
that it will not change the law insofar as the out- 
standing bonds are concerned. This section of the 
Act does not in any manner restrict the Legislature 
from changing the law with regard to the future. It 
simply prevents them from changing the law with 
regard to contracts already made. 

While the statutory language may be thought nec- 
essary to provide comfort to potential investors, the 
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law is clear that even in the absence of a section 
similar to section 76-1646, R. S. Supp., 1978, the Leg- 
islature could not change the law insofar as it ap- 
plies to existing bond obligations. Article I, section 
16, of the Constitution of the State of Nebraska, for- 
bids and makes ineffective any law impairing the 
obligation of contracts. A statute may not operate 
retroactively where it would impair the obligation of 
a contract or interfere with a vested right. State v. 
Haberman, 191 Neb. 127, 214 N. W. 2d 266; Dell v. 
City of Lincoln, 170 Neb. 176, 102 N. W. 2d 62. 

In view of the fact the Act does nothing more than 
the Constitution of Nebraska requires, it cannot be 
said that the Act in any manner impermissibly re- 
stricts the discretion of future Legislatures to revise, 
amend, or repeal the Act as to future matters. 

It is further contended by the State that the Act is 
unconstitutional in that it results in the impermis- 
sible delegation of powers reserved to the Legisla- 
ture in violation of Article II, section 1, of the Consti- 
tution of the State of Nebraska. While it is true we 
held that the Legislature, in creating an adminis- 
trative body, cannot delegate power which is con- 
ferred solely upon the Legislature, in Terry Car- 
penter, Inc. v. Nebraska Liquor Control Com., 175 
Neb. 26, 120 N. W. 2d 374, we have likewise said that 
a legislative enactment may properly confer general 
powers upon an administrative agency and delegate 
to the agency the power to make rules and regula- 
tions covering the details of the legislative purpose. 
Board of Regents v. County of Lancaster, 154 Neb. 
398, 48 N. W. 2d 221. The exercise of a legislatively 
delegated authority to make rules and regulations to 
carry out an expressed legislative purpose, or for 
the complete operation or enforcement of a law with 
clearly designated limitations and standards, is not 
an exercise of legislative power. State v. Cutright, 
193 Neb. 303, 226 N. W. 2d 771; Lennox v. Housing 
Authority of City of Omaha, 137 Neb. 582, 290 N. W. 
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451. In the instant case, the legislation establishes 
clearly the intent and purpose of the Act and the 
general limitations imposed thereon. The Fund is 
simply authorized to promulgate rules and regula- 
tions sufficient to carry out the declared purposes. 
The limitations of those rules are, however, clear 
under the Act. As we have previously indicated, 
such delegation is not unlawful. Here the Legislature 
has not delegated to the Fund any authority vested 
in the Legislature, but merely the authority to prom- 
ulgate regulations to determine how and in what 
manner the purpose proclaimed by the. Legislature 
shall be fulfilled. 

The question of how far the Legislature should go 
in filling in the details of the standards which an ad- 
ministrative agency is to apply raises large issues of 
policy in which the Legislature has a wide discre- 
tion, and the court should be reluctant to interfere 
with such discretion. Such standards in conferring 
discretionary power upon an administrative agency 
must be reasonably adequate, sufficient, and defi- 
nite for the guidance of the agency in the exercise of 
the power conferred upon it and must also be suf- 
ficient to enable those affected to know their rights 
and obligations. 1 Am. Jur. 2d, Administrative 
Law, § 117, p. 923. The modern tendency is to be 
more liberal in permitting grants of discretion to an 
administrative agency in order to facilitate the ad- 
ministration of laws as the complexity of economic 
and governmental conditions increases. 1 Am. Jur. 
2d, Administrative Law, § 118, p. 925. This is par- 
ticularly true where, as here, the violation of any 
such regulation does not constitute a criminal act. 
We do not believe the authority granted the Fund by 
the Legislature is an unlawful delegation of powers 
reserved to the Legislature. 

Finally, the State argues that the Act grants to the 
Fund special privileges and immunities in violation 
of Article III, section 18, of the Constitution of the 
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State of Nebraska. In the first instance, as already 
noted, the Act applies equally to all persons within 
the class. Such action is permissible if the classifi- 
cation is based upon some reasonable basis. City of 
Plattsmouth v. Nebraska Telephone Co., 80 Neb. 460, 
114 N. W. 588. Certainly, as pointed out above, the 
classification is reasonable. 

We have many times said that the power of classi- 
fication rests with the Legislature and cannot be in- 
terfered with by the courts unless it is clearly appar- 
ent the Legislature has by artificial and baseless 
classification attempted to evade and violate provi- 
sions of the Constitution prohibiting local and special 
legislation. Dwyer v. Omaha-Douglas Public Build- 
ing Commission, 188 Neb. 30, 195 N. W. 2d 236; City 
of Scottsbluff v. Tiemann, 185 Neb. 256, 175 N. W. 2d 
74, 

Statutes which are reasonably designed to protect 
the health, morals, and general welfare do not vio- 
late the Constitution where they operate uniformly 
on all within a class which is reasonable. This is so 
even if a statute grants special or exclusive privi- 
leges where the primary purpose of the grant is not 
the private benefit of the grantees but the promotion 
of the public interest. State ex rel. Meyer v. Knut- 
son, 178 Neb. 375, 183 N. W. 2d 577. The Act does not 
impermissibly grant to the Fund privileges, im- 
munities, or exclusive franchises because of classi- 
fication. The classification is constitutionally rea- 
sonable and proper. 

With regard to the matter of exempting the prop- 
erty of the Fund from taxation, having already de- 
termined the Fund is a form of governmental subdi- 
vision, it follows that its property is exempt from 
taxation as a matter of law. Article VIII, section 2, 
of the Nebraska Constitution, provides that the prop- 
erty of the state and its governmental subdivisions 
shall be exempt from taxation. 

In Lennox v. Housing Authority of City of Omaha, 
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supra, we said: ‘‘We are obliged to hold that a hous- 
ing authority, created and operated under the legis- 
lation before us, is a governmental subdivision with- 
in the purview of the Constitution, and consequently 
its property and bonds are legally exempted from 
taxation.’”’ Exempting the Fund’s property from 
taxation therefore is not an impermissible grant of a 
privilege, immunity, or exclusive franchise. 

Likewise, setting out the manner of issuing its 
bonds and exempting the bonds from other statutory 
provisions is not impermissible. The Act is merely 
attempting to be complete in itself. Such decision 
by the Legislature under the circumstances is valid. 
No part of the Act therefore violates Article III, sec- 
tion 18, of the Nebraska Constitution. 

While nothing we can say here is intended to grant 
to the Legislature carte blanche authority to create 
whatever they will, the facts in this case meet all the 
tests applied. 

Having therefore examined each and all of the ob- 
jections raised by the Attorney General, and having 
determined that none of them cause the Act to be in 
violation of any provision of the Constitution of the 
State of Nebraska, we must concur with the trial 

.court and hold that the Nebraska Mortgage Finance 
Fund is a valid act of the Legislature and in all re- 
spects constitutional. The judgment is affirmed. 

AFFIRMED. 
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Torts: Negligence: Strict Liability. A manufacturer who fails 
to exercise reasonable care in the manufacture of a chattel which, 
unless carefully made, he should recognize as involving an un- 
reasonable risk of causing substantial bodily harm to those who 
lawfully use it for a purpose for which it is manufactured and 
to those whom the supplier should expect to be in the vicinity of 
its probable use, is subject to liability for bodily harm caused to 
them by its lawful use in a manner and for a purpose for which it 
is manufactured. 


H » In principle, a manufacturer or other 
Sopson owning or controlling a thing that is dangerous in its 
nature or is in a dangerous condition, either to his knowledge 
or as a result of his want of reasonable care in manufacture 
or inspection, who deals with or disposes of that thing in a way 
that he foresees or in the exercise of reasonable care ought 
to foresee will probably carry that thing into contact with some 
person, known or unknown, who will probably be ignorant of the 
danger, owes a legal duty to every such person to use reasonable 
care to prevent injury to him. In the application of the principle 
it is immaterial whether or not the conduct of a defendant 
amounted to a breach of the contract between him and the im- 
mediate buyer from him. The duty is not created by contract, but 
is an instance of the general human duty not to injure another 
through disregard of his safety. 


Torts: Negligence: Strict Liability: Motor Vehicles. A manu- 
facturer of goods has a duty to use reasonable care in the design 
of goods to protect those who will use the goods from unreasonable 
risk of harm while the goods are being used for their intended 
purpose or any purpose which could be reasonably expected. The 
subjection of an automobile to accidental collision with another 
automobile or object while being used for its intended purpose is a 
use which a manufacturer should reasonably expect. 


: : : . One who is injured as a result of 
a mechanical defect in a motor vehicle should be protected under 
the doctrine of strict liability even though the defect was not the 
cause of the collision which precipitated the injury. There is no 
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rational basis for limiting the manufacturer’s liability to those 
instances where a structural defect has caused the collision and 
resulting injury. This is so because even if a collision is not caused 
by a structural defect, a collision may precipitate the malfunc- 
tion of a defective part and cause injury. In that circumstance, 
the collision, the defect, and the injury are interdependent 
and should be viewed as a combined event. Such an event is the 
foreseeable risk that a manufacturer should assume. Since colli- 
sions for whatever cause are foreseeable events, the scope of 
liability should be commensurate with the scope of the fore- 
seeable risks. 

Judgments: Evidence. In determining the sufficiency of the evi- 
dence to sustain a verdict, it must be considered most favorably 
to the successful party and every controverted fact resolved in his 
favor and he must have the benefit of inferences as reasonably 
deducible from it. 

Juries: Evidence. While the jury may consider, as evidence of 
the state of the art, the fact that no manufacturer is doing that 
which it is claimed could be done, such evidence will not establish 
conclusively the state of the art. The inaction of all the man- 
ufacturers in an area should not be the standard by which the 
state of the art should be determined. Whether the design repre- 
sents the state of the art is still a question of fact to be deter- 
mined by the jury. 

Strict Liability: Words and Phrases. In a strict liability case 
“unreasonably dangerous’’ means that the product had a propen- 
sity for causing physical harm beyond that which could be con- 
templated by the ordinary user or consumer who purchases it, 
with the ordinary knowledge common to the foreseeable class of 
users as to its characteristics. 

Torts: Negligence. Contributory negligence, in the sense of a 
failure to discover a defect or to guard against it, is not a defense 
to a suit in strict tort. Assumption of risk and misuse of the 
product are. 

Burden of Proof: Evidence. The fundamental principle of the law 
of evidence is to the effect the burden of proof in any cause rests 
upon the party who asserts the matter. 


Negligence: Burden of Proof. Assumption of risk, when imposed 
to defeat recovery, is an affirmative defense and the burden is 
upon the defendant to establish such defense. 


Torts: Strict Liability: Pleadings. A plaintiff in a strict tort 
liability case is not required to plead and prove he was unaware 
of the defect. 


Instructions: Evidence. A trial court is not required to give a 


470 NEBRASKA REPORTS [Vo.L. 204 


Hancock v. Paccar, Inc. 


proffered instruction which unduly emphasizes a part of the evi- 
dence in the case. 

13. Torts: Strict Liability. In a strict tort liability case it is not 
incumbent upon a plaintiff to discover a defect. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


James M. Bausch of Cline, Williams, Wright, John- 
son & Oldfather, for appellants. 


Asa A. Christensen and Donald J. Pepperl of 
Christensen Law Offices, P.C., and Robert I. Eberly, 
for appellee. 


Heard before Krivosna, C. J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KrivosHa, C. J. 

Defendant (Paccar) appeals from a jury verdict 
entered in favor of plaintiff and against Paccar in 
the amount of $251,180 resulting from the death of 
plaintiff's husband while operating a tractor-trailer 
on Interstate Highway No. 80 in York County, Ne- 
braska. We first note that this case might have 
been entitled ‘‘Friedrich II.’’ See Friedrich v. An- 
derson, 191 Neb. 724, 217 N. W. 2d 831. Toa large ex- 
tent, the review in this case, as in Friedrich v. An- 
derson, supra, requires an examination of the doc- 
trine of strict liability as it applies to an alleged de- 
fective design and the effect such defect may have 
within the concept of ‘‘an enhanced injury.’’ We 
have made such a review, together with a review of 
other errors assigned by defendant in this case, and 
conclude that the verdict of the jury should be af- 
firmed. 

The facts involved in this case disclose that about 
5 a.m., on September 12, 1971, plaintiff’s husband, 
Lowell Burton Hancock (deceased), was operating a 
certain 1969 Kenworth cab-over tractor owned by 
Scott Truck Lines, Inc., in an easterly direction on 
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interstate 80 in York County, Nebraska. The tractor 
was pulling a trailer loaded with about 35,000 pounds 
of fresh beef. At a location about 11% miles east of 
the Waco, Nebraska, interchange, the tractor, which 
was then traveling at a speed of approximately 60 
miles per hour, struck a deer on the highway. The 
impact of the deer on the truck was severe and 
resulted in the left side of the front bumper being 
bent backwards in a V-shape at the place where the 
bumper passed in front of the left front wheel. The 
bumper, as bent, was wedged between the inside of 
the left front wheel and the adjoining framerail. 
This forced the front wheel in a left turning position 
and locked it in place, which prevented the deceased 
from controlling or steering the truck. The tractor 
and trailer turned in a left direction, left the high- 
way, and entered the median adjacent to the high- 
way. Upon its entry into the median, the unit rolled 
over and slid into a guardrail which protruded from 
a nearby bridge abutment. This impact resulted in 
the death of deceased. 

The 1969 Kenworth cab-over tractor which de- 
ceased was driving at the time of his collision 
was manufactured and sold by Paccar in 1969. The 
front bumper on the tractor, which was only 5 inches 
in front of the wheel, extended the full width of the 
front of the tractor. It was made of lightweight 
aluminum and had several cutouts and holes in the 
face of the bumper directly in front of the wheel 
area. These holes were located exactly where the 
bumper bent after impact. The outer ends of the 
bumper were not braced to the body of the tractor 
and were simply cantilevered. 

Plaintiff, by her third amended petition, sought re- 
covery on two separate causes of action. The first 
cause of action was based upon a common law 
theory of negligence and alleged that Paccar was 
negligent with regard to the design of the front 
bumper because (1) the bumper was too long, (2) the 
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bumper contained cutouts and holes, (3) the bumper 
was not braced at the ends, (4) the bumper was not 
made of alternative materials which would either 
not deform or would yield upon impact before block- 
ing the steering, and (5) the bumper was not tested 
or inspected. 

The second cause of action was based upon the 
doctrine of strict liability alleging that Paccar 
placed the bumper on the market without inspection 
at a time when the design was defective and not rea- 
sonably fit for ordinary and foreseeable uses. Pac- 
car admitted that the collision occurred, but denied 
any liability.. After trial the jury returned a verdict 
for plaintiff and against Paccar in the amount of 
$251,180. 

Paccar assigns multiple errors, which for simplic- 
ity and convenience can best be summarized and 
grouped into several general categories. As so sum- 
marized and grouped, the assignments of error are 
as follows: (1) That the trial court erred in failing 
to direct a verdict in favor of Paccar and against 
plaintiff; (2) that the trial court erred in submitting 
certain instructions to the jury which were not sup- 
ported in the evidence; (3) that the trial court erred 
in refusing to give certain instructions requested by 
Paccar; and (4) that the trial court erred in per- 
mitting the introduction of certain testimony. We 
shall address the various groups in the order in 
which they are listed above. 

Paccar’s right to a directed verdict, made either 
at the close of the plaintiff's case or after all of the 
evidence, could only be sustained if one of two situa- 
tions existed: (1) If there was insufficient evidence 
to create a question of fact for the jury to consider; 
or (2) under the theories of law pleaded by the 
plaintiff, plaintiff could not recover as a matter of 
law. 

We first address the legal theories. If the plaintiff 
could prove that Paccar did in fact design a bumper 
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in a negligent manner and the negligence was the 
proximate cause of deceased’s injury and death, 
then under a common law theory of negligence, 
plaintiff could recover. ‘‘ ‘A manufacturer who fails 
to exercise reasonable care in the manufacture of a 
chattel which, unless carefully made, he should rec- 
ognize as involving an unreasonable risk of causing 
substantial bodily harm to those who lawfully use it 
for a purpose for which it is manufactured and to 
those whom the supplier should expect to be in the 
vicinity of its probable use, is subject to liability for 
bodily harm caused to them by its lawful use in a 
manner and for a purpose for which it is manu- 
factured.’ ’’ Rose v. Buffalo Air Service, 170 Neb. 
806, 104 N. W. 2d 431. 

‘‘ ‘In principle, a manufacturer or other person 
owning or controlling a thing that is dangerous in its 
nature or is in a dangerous condition, either to his 
knowledge or as a result of his want of reasonable 
care in manufacture or inspection, who deals with 
or disposes of that thing in a way that he foresees or 
in the exercise of reasonable care ought to foresee 
will probably carry that thing into contact with some 
person, known or unknown, who will probably be ig- 
norant of the danger, owes a legal duty to every such 
person to use reasonable care to prevent injury to 
him. * * * In the application of the principle it is 
immaterial whether or not the conduct of a defend- 
ant amounted to a breach of the contract between 
him and the immediate buyer from him. The duty 
is not created by contract, but is an instance of the 
general human duty not to injure another through 
disregard of his safety.’ ’’ Colvin v. Powell & Co., 
Inc., 163 Neb. 112, 77 N. W. 2d 900. Whether Pac- 
car’s acts in this case fall within the legally imper- 
missible spectrum so as to bring about liability is a 
question of fact for the jury to decide. Graham v. 
Simplex Motor Rebuilders, Inc., 189 Neb. 507, 203 N. 
W. 2d 494. If the evidence was sufficient to raise a 
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proper question of fact, a matter we shall review 
momentarily, Paccar was not entitled to a directed 
verdict as a matter of law as against the plaintiff’s 
theory of liability under common law negligence. 

The question of liability under a theory of strict 
liability poses a different question but in the final 
analysis the same result. In the case of Friedrich v. 
Anderson, 191 Neb. 724, 217 N. W. 2d 831, we held: 
‘ok * * a manufacturer of goods has a duty to use rea- 
sonable care in the design of goods to protect those 
who will use the goods from unreasonable risk of 
harm while the goods are being used for their in- 
tended purpose or any purpose which could be rea- 
sonably expected. The subjection of an automobile 
to accidental collision with another automobile or 
object while being used for its intended purpose is a 
use which a manufacturer should reasonably 
expect.’’ 

In declaring in Friedrich v. Anderson, supra, a 
rule we recognized to be of first impression in Ne- 
braska, we called attention to the two federal cases 
which appeared to have set up the two extremes 
with regard to employing the doctrine of strict lia- 
bility in a design accident case. The first which nar- 
rowed and limited liability was Evans v. General 
Motors Corporation, 359 F. 2d 822 (7th Cir., 1966), 
and the second which expanded and extended liabil- 
ity was Larsen v. General Motors Corporation, 391 
F. 2d 495 (8th Cir., 1968). The facts of each case are 
summarized in the Friedrich case. 

Time and the realities of life, however, have nar- 
rowed the differences between Evans v. General 
Motors Corporation, supra, and Larsen v. General 
Motors Corporation, supra, until in 1977 the Circuit 
Court of Appeals for the Seventh Circuit, in the case 
of Huff v. White Motor Corp., 565 F. 2d 104, over- 
ruled their earlier decision in the Evans case, and 
brought the Seventh Circuit into line with Larsen, 
saying: ‘‘One who is injured as a result of a mechan- 


VoL. 204] JANUARY TERM, 1979 475 


Hancock v. Paccar, Inc. 


ical defect in a motor vehicle should be protected 
under the doctrine of strict liability even though the 
‘defect was not the cause of the collision which pre- 
cipitated the injury. There is no rational basis for 
limiting the manufacturer’s liability to those 
instances where a structural defect has caused the 
collision and resulting injury. This is so because 
even if a collision is not caused by a structural 
defect, a collision may precipitate the malfunction 
of a defective part and cause injury. In that cir- 
cumstance the collision, the defect, and the injury 
are interdependent and should be viewed as a com- 
bined event. Such an event is the foreseeable risk 
that a manufacturer should assume. Since colli- 
sions for whatever cause are foreseeable events, 
the scope of liability should be commensurate with 
the scope of the foreseeable risks.’’ 

Such result, based upon either simple logic or the 
law, makes sense. It would be a strange result if we 
said that a manufacturer who carefully designs a 
product and thereafter negligently produces it 
should be held liable, but a manufacturer who negli- 
gently designs the product and thereafter carefully 
produces it pursuant to the negligent design should 
be relieved of liability. 

Further, the clear meaning of section 402 A of Re- 
statement, Torts 2d, p. 347, leads to the conclusion 
expressed in Larsen v. General Motors Corporation, 
supra, and now Huff v. White Motor Corp., supra. 
The Restatement section reads as follows: ‘‘(1) 
One who sells any product in a defective condition 
unreasonably dangerous to the user or consumer or 
to his property is subject to liability for physical 
harm thereby caused to the ultimate user or con- 
sumer, or to his property, if (a) the seller is en- 
gaged in the business of selling such a product, and 
(b) it is expected to and does reach the user or con- 
sumer without substantial change in the condition in 
which it is sold. (2) The rule stated in Subsection 
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(1) applies although (a) the seller has exercised all 
possible care in the preparation and sale of his 
product, and (b) the user or consumer has not 
bought the product from or entered into any con- 
tractual relation with the seller.’’ 

We think comment d following is particularly ap- 
propriate: ‘‘The rule stated in this Section is not 
limited to the sale of food for human consumption, 
or other products for intimate bodily use, although it 
will obviously include them. It extends to any 
product sold in the condition, or substantially the 
same condition, in which it is expected to reach the 
ultimate user or consumer. Thus the rule stated 
applies to an automobile, a tire, an airplane, a 
grinding wheel, a water heater, a gas stove, a power 
tool, a riveting machine, a chair, and an insecticide. 
***’? Restatement, Torts 2d, § 402 A, p. 350. 

Paccar’s argument that strict liability cannot 
apply because plaintiff must prove that the defect 
existed at the time the product left the manufacturer 
fails to recognize that the defective design, if as a 
matter of fact it did exist, was created and com- 
pleted when the manufacturer designed the bumper 
and assembled it on the truck. If in fact the design 
was defective, it was defective when it was designed. 
That act occurred while it was still in the hands of 
the manufacturer and under his control. The re- 
quirements necessary to bring the actions within the 
definition of strict liability exist. No good reason 
exists for not applying the doctrine of strict liability 
to a case where the defective design results in an en- 
hanced injury to the plaintiff even though the 
product designed did not cause the initial collision. 
See Comment, Manufacturer’s Liability for Defec- 
tive Automobile Design, 42 Wash. L. Rev. 601. 

Liability has been imposed in all variety of cases 
where the defective design did not proximately 
cause the collision but did result in an enhanced 
injury to the driver. The cases range from a severe 
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lacerating injury to a plaintiff’s leg which came in 
contact with unshielded metal flanges protruding 
outward from the base of a wheel cover of an auto- 
mobile following an initial impact between the ve- 
hicle and the left handlebar of a motorcycle, Pass- 
waters v. General Motors Corporation, 454 F’. 2d 1270 
(8th Cir., 1972), to a severe burn sustained by a 
plaintiff when gasoline ignited which came from a 
fuel tank not designed with a firewall around it, 
Nanda v. Ford Motor Company, 509 F. 2d 213 (7th 
Cir., 1974). Liability from enhanced injuries has 
also been found in defectively designed door latches, 
Melia v. Ford Motor Co., 534 F. 2d 795 (8th Cir., 
1976), defectively designed fuel systems, Huff v. 
White Motor Corp., supra, ashtrays, roofs, steering 
assemblies, and others. See, Annotation, Liability 
of Manufacturer, Seller, or Distributor of Motor Ve- 
hicle for Defect Which Merely Enhances Injury 
from Accident otherwise Caused, 42 A. L. R. 3d 560, 
and Annotation, Liability of manufacturer or seller 
for injury caused by automobile or other vehicle, 
aircraft, boat, or their parts, supplies, or equipment, 
78 A. L. R. 2d 460. On the question of inspection 
generally, see Annotation, Manufacturer’s Duty to 
Test or Inspect as Affecting His Liability for 
Product-Caused Injury, 6 A.L.R. 3d 91. 

While it is true and we have said that an auto- 
mobile manufacturer does not insure that its product 
is incapable of producing injury from a design view- 
point, Friedrich v. Anderson, 191 Neb. 724, 217 N. W. 
2d 831, nevertheless, in this day and age a consumer 
should be able to purchase a vehicle believing that 
the manufacturer has.considered the likelihood of 
things which may occur to the vehicle. Likewise, a 
consumer may reasonably expect that the manufac- 
turer has performed a minimum number of tests 
and inspections to assure that a collision at speeds of 
normal use of the vehicle will not cause an enhanced 
injury. 
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Paccar was aware that the tractor-trailer might 
strike an animal on the highway while traveling at a 
high speed. Such events are common enough that 
the various departments of roads of several states 
frequently post warnings to drivers to watch for 
animals, especially deer crossing the road. Fur- 
thermore, Paccar knew that the makeup of the. 
bumper was such that, upon severe impact, the 
bumper would bend backward wherever such bend- 
ing was not otherwise prevented. With that knowl- 
edge, it was not unreasonable to expect that the 
manufacturer had taken steps and made tests to be 
sure that the steering was not impaired upon im- 
pact. The trial court therefore was not in error in ¢ 
refusing to direct a verdict for Paccar based on a 
claim that plaintiff could not recover under a theory 
of strict liability for a defective design which re- 
sulted in an enhanced injury. Indeed, if the evi- 
dence was sufficient, plaintiff could recover. 

Paccar further argues, however, that even if some 
right of recovery existed under the law, the evidence 
was insufficient to create a question of fact suffi- 
cient to submit this case to the jury. 

An examination of the entire record, however, 
would appear to create questions of fact on either 
cause of action. Plaintiff’s expert testified that in 
his opinion the bumper was negligently and defec- 
tively designed in a number of ways, any one of 
which, if believed by the jury, could have estab- 
lished the proximate cause of the injury. It was at 
best a ‘“‘t’is and t’aint’’ argument and for the jury to 
resolve. On appeal we should not second guess the 
jury or seek to impose our notion of the facts as op- 
posed to theirs. In determining the sufficiency of 
the evidence to sustain a verdict, it must be con- 
sidered most favorably to the successful party and 
every controverted fact resolved in his favor and he 
must have the benefit of inferences as reasonably 
deducible from it. Marquardt v. Nehawka Farm- 
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ers Coop. Co., 186 Neb. 494, 184 N. W. 2d 617. Like- 
wise, a jury verdict based upon conflicting evidence 
cannot be set aside unless clearly wrong. Haney v. 
L. R. Foy Constr. Co., 186 Neb. 528, 184 N. W. 2d 628. 
We cannot say from a reading of the record that the 
jury did not act as reasonable people or did not 
reach a reasonable conclusion. We cannot reverse 
this case on a question of fact contrary to the actions 
of the jury. 

Paccar further maintains that the evidence was 
insufficient to prove several essential elements of 
the causes of action and therefore even though plain- 
tiff offered evidence which established certain ele- 
ments of the causes of action, she failed neverthe- 
less to meet her entire burden. In particular, Pac- 
car claims plaintiff failed to prove: (1) That Pac- 
car did not comply with the ‘‘state of the art’’ in de- 
signing the bumper; (2) that the defective design, if 
it existed, was the proximate cause of deceased’s 
injury and death; (3) that the design did create an 
unreasonably dangerous situation; (4) that the de- 
fect was not obvious to the deceased; and (5) that 
deceased did not know of the defect, if one existed. 

Paccar’s position with regard to the state of the 
art apparently is that no one was designing or man- 
ufacturing a bumper that was any different from 
that which Paccar designed and manufactured. 
Furthermore, Paccar contends there was no evi- 
dence indicating the state of the art was such that 
anything more was being done. 

We believe, however, that Paccar misconstrues 
what constitutes the state of the art and how it ap- 
plies in a strict liability case. While the jury may 
consider, as evidence of the state of the art, the fact 
that no manufacturer is doing that which it is 
claimed could be done, such evidence will not estab- 
lish conclusively the state of the art. Obviously, the 
inaction of all the manufacturers in an area should 
not be the standard by which the state of the art 
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should be determined. Whether the design repre- 
sents the state of the art is still a question of fact to 
be determined by the jury. 

Judge Learned Hand in the case of The T. J. 
Hooper, 60 F. 2d 737 (2nd Cir., 1932), said: ‘‘Indeed 
in most cases reasonable prudence is in fact com- 
mon prudence; but strictly it is never its measure; a 
whole calling may have unduly lagged in the adop- 
tion of new and available devices. It never may set 
its own tests, however persuasive be its usages. 
Courts must in the end say what is required; there 
are precautions so imperative that even their uni- 
versal disregard will not excuse their omission.”’ 
See, also, Gelsumino v. E. W. Bliss Co., 10 Ill. App. 
3d 604, 295 N. E. 2d 110. 

The question therefore is not whether anyone else 
was doing more, although that may be considered, 
but whether the evidence disclosed that anything 
more could reasonably and economically be done. 
Northwest Airlines v. Glenn L. Martin Company, 224 
F. 2d 120 (6th Cir., 1955); Whistle Bottling Co. v. 
Searson, 207 Ala. 387, 92 So. 657; Restatement, Torts 
2d, § 298, p. 68. Plaintiff tendered evidence that 
there were alternatives which could be used and 
which, if used, would have prevented the enhanced 
injury. There was evidence that Paccar was using 
some of the alternatives itself and that both the ma- 
terial and the knowledge to design a safer alterna- 
tive existed. That evidence included the use of a 
shorter bumper, a breakaway bumper, or a stronger 
bumper, all of which could have been designed in 
1969. The jury was not required to accept any of 
those suggestions. Nevertheless, those were ques- 
tions of fact which the jury had to resolve. 

With regard to the question of proximate cause, 
Paccar argues that plaintiff failed to prove that the 
accident would not have happened ‘‘but for’’ the 
bumper and therefore failed to prove the proximate 
cause. 
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In support of that position, Paccar argues that 
there was evidence that even if the bumper had not 
extended the full width of the tractor, the deer might 
have gotten into the wheel and caused a similar in- 
jury. Paccar fails to recognize that plaintiff's obli- 
gation is to prove by a preponderance of the evi- 
dence that the alleged negligence of Paccar was the 
proximate cause of the injuries for which damages 
are sought to be recovered. Frerichs v. Eastern 
Nebraska Public Power Dist., 154 Neb. 777, 49 N. W. 
2d 619. Proximate cause, as used in the law of negli- 
gence, is that cause which in a natural and continu- 
ous sequence, unbroken by an efficient intervening 
cause, produces the injury, and without which the in- 
jury would not have occurred. Shupe v. County of 
Antelope, 157 Neb. 374, 59 N. W. 2d 710. Plaintiff 
was not required to prove that no other event could 
have produced a similar result even though it did not 
produce such a result. Furthermore, no one in this 
case can honestly argue or dispute the fact that the 
enhanced injury was occasioned by reason of the 
bumper bending and wedging between the wheel and 
the framerail, thereby preventing the deceased from 
retaining control over the truck. There certainly 
was an issue of fact as to whether or not the design 
of the bumper was the proximate cause. The best 
that can be said is that there was a conflict with re- 
gard to the proximate cause. Where evidence con- 
flicts on a question of proximate cause of alleged in- 
juries, the question is ordinarily for the jury under 
proper instructions. Brewer v. Case, 192 Neb. 538, 
222 N. W. 2d 823; Abbott v. Northwestern Bell Tele- 
phone Co., 197 Neb. 11, 246 N. W. 2d 647. There was 
sufficient evidence presented to create a question of 
fact. 

Paccar further argues that the plaintiff failed to 
prove the bumper was unreasonably dangerous. 
This argument appears to be tied to the argument 
that the defect was obvious to the deceased. Paccar 
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argues the evidence failed to establish that full 
length bumpers had a propensity for causing physi- 
cal harm beyond that which would be contemplated 
by drivers of such tractors. 

The evidence failed to disclose that the alleged 
defect was obvious. It is true that if the deceased 
knew all of the possibilities that might occur if the 
truck struck a deer with a lightweight aluminum 
bumper, located 5 inches from the wheel, and the 
bumper bent and wedged in between the wheel and 
the framerail, the defect might be obvious. How- 
ever, the evidence did not disclose that those possi- 
bilities were obvious. Nor does speculation create 
an obvious defect. Certainly, if one thought about 
any of the possibilities which might occur in an acci- 
dent, one might realize a potential defect. The law, 
however, does not require a plaintiff to speculate on 
injury in order to recognize a possible defect. Had 
the bumper already been bent before the deceased 
started to move the vehicle, the argument with re- 
gard to an obvious defect might be made. In that 
absence, such argument does not seem appropriate. 

In Nanda v. Ford Motor Company, 509 F. 2d 213 
(7th Cir., 1974), the motorist was struck in the rear 
and pushed into the southbound lane where she was 
struck in the rear by a second vehicle. The collision 
caused the gas tank to explode and the plaintiff suf- 
fered burns. Plaintiff sued on the basis that the 
manufacturer negligently designed the gas tank by 
failing to put some type of firewall around the gas 
tank. If Paccar’s theory of obvious defect is cor- 
rect, it could be argued therefore that the owner of 
an automobile should recognize that if there is not a 
firewall around the gas tank when struck from the 
rear, injury will follow. In affirming a judgment for 
the plaintiff, the court in Nanda said: ‘‘Plaintiff in 
this case proceeded upon the theory of strict liability 
adopted in Suvada v. White Motor Co., 32 Ill. 2d 612, 
210 N. E. 2d 182 (1965). In order to recover against 
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the manufacturer under that theory, plaintiff must 
prove that his injury ‘resulted from a condition of 
the product, that the condition was an unreasonably 
dangerous one and that the condition existed at the 
time it left the manufacturer’s control.’ [Citations 
omitted.]’’ Nothing was said about anticipating de- 
fects. 

Likewise, in Melia v. Ford Motor Company, 534 F. 
2d 795 (8th Cir., 1976), action was brought against an 
automobile manufacturer based upon an alleged de- 
sign defect in the left door latch assembly. The 
Eighth Circuit, in reviewing what it anticipated was 
the Nebraska law, said: ‘‘An analysis of the record 
here reveals sufficient evidence of unsafe design 
creating a foreseeable and unreasonable risk of 
harm. Two well qualified professional engineers 
testified for the plaintiff that the door latch deviated 
from safety engineering practice and was not pro- 
tected from horizontal external forces which could 
release the latch. In their opinion the collision to 
the car had only a ‘brushing’ horizontal effect on 
the door and the latch had no ‘fail-safe’ mechanism 
to prevent the car door from flying open.’’ 

Again, it can be argued that if the drivers had 
thought about all of the consequences the defect 
would be obvious. That, of course, is not what is 
meant by an obvious defect. An examination of all 
the various cases that have been brought to our at- 
tention concerning strict liability and enhanced in- 
jury fails to disclose any obligation or requirement 
on the plaintiff’s part to anticipate and think out all 
the consequences which may come from a defect. 
The manufacturer has this obligation, not the opera- 
tor. A defect is not obvious simply because, had one 
thought about it, one would recognize the problem. 

Paccar correctly notes that we have not yet had 
an opportunity to define what is meant by ‘‘unrea- 
sonably dangerous’’ in a strict liability case. The 
trial court instructed the jury in this case that the 
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term ‘‘unreasonably dangerous’’ meant that ‘‘the 
product had a propensity for causing physical harm 
beyond that which would be contemplated by the 
ordinary user or consumer who purchases it, with 
the ordinary knowledge common to the foreseeable 
class of users as to its characteristics.’’ This was 
a correct statement of the law and we so adopt it as 
the definition of ‘‘unreasonably dangerous’’ in a 
strict liability case. 

For the reasons we have already suggested with 
regard to ‘‘obvious defects’’ we find that there was 
sufficient evidence from which the jury could rea- 
sonably conclude that the design of the bumper was 
‘‘unreasonably dangerous.’’ Paccar knew the wheel 
was unprotected from the bumper. It also knew it 
had not designed the bumper to protect the wheel 
from large objects, likely to be struck by the truck 
at high speeds, which, upon impact, might bend the 
bumper impairing steering. Yet no action was 
taken by the manufacturer to protect the wheel from 
such impairments. That was sufficient to raise a 
question of fact as to whether the bumper in its pres- 
ent condition was unreasonably dangerous. 

It is not reasonable to assume that an ordinary 
person with ordinary knowledge as to the character- 
istics of a bumper would know that if the truck in 
question, with the bumper in question, struck a deer 
at 60 miles per hour, the bumper would bend into the 
wheel and cause the tractor to lose control. Section 
402 A of Restatement, Torts 2d, p. 352, when talking 
about a product being ‘‘unreasonably dangerous,’’ 
refers in terms of the ‘‘ordinary consumer’’ with 
“ordinary knowledge common to the community.’”’ 
The section does not refer to experts. There was 
sufficient evidence from which the jury could de- 
termine that the design of the bumper was ‘‘unrea- 
sonably dangerous.”’ 

Finally, Paccar argues that plaintiff failed to 
prove that deceased was not aware of the defect. In 
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support of this position Paccar cites the cases of 
Waegli v. Caterpillar Tractor Co., 197 Neb. 824, 251 
N. W. 2d 370, and Kohler v. Ford Motor Co., 187 Neb. 
428, 191 N. W. 2d 601. Paccar is in error as to its 
reading of Waegli. We did not there say that plain- 
tiff must prove lack of knowledge. In Waegli, we 
pointed out that language found in Kohler has been 
criticized and that, in any event, no determination of 
that issue was being made in Waegli. 

A reading of Kohler discloses that the matter of 
the plaintiff's knowledge was not directly passed 
upon. The court did approve an instruction which 
contained as an item of proof that ‘‘the plaintiff was 
unaware of the claimed defect.”” However, no ruling 
on that portion of the instruction was made. 

Later in Hawkins Constr. Co. v. Matthews Co., 
Inc., 190 Neb. 546, 209 N. W. 2d 648, we held that 
‘* ‘contributory negligence’ in the sense of a failure 
to discover a defect or to guard against it, is not a 
defense to a suit in strict tort, * * *. Assumption of 
risk and misuse of the product are.’’ (Emphasis sup- 
plied.) What we recognized was that assumption of 
the risk was a defense. See, also, Garcia v. How- 
ard, 200 Neb. 57, 262 N. W. 2d 190. The fundamental 
principle of the law of evidence is to the effect the 
burden of proof in any cause rests upon the party 
who asserts the matter. 29 Am. Jur. 2d, Evidence, § 
134, p. 167. As an example, in Nebraska contribu- 
tory negligence is an affirmative defense and the 
burden is upon the defendant to establish such de- 
fense. Kaspar v. Schack, 195 Neb. 215, 237 N. W. 2d 
414. To the same extent and for the same reasons, 
assumption of risk, when imposed to defeat recovery, 
is likewise an affirmative defense and the burden is 
upon the defendant to establish such defense. 29 
Am. Jur. 2d, Evidence, § 137, p. 173; 57 Am. Jur. 2d, 
Negligence, § 274, at p. 664. No plaintiff should be 
required to prove the absence of all possible de- 
fenses in order to recover. That burden properly 
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belongs to the defendant. To the extent that any 
confusion still remains we hold that a plaintiff in a 
strict tort liability case is not required to plead and 
prove he was unaware of the defect. 

Paccar further claims that the trial court erred in 
submitting to the jury instruction No. 2, which set 
out the various claims of negligence made by plain- 
tiff, because the claims were unsupported in the evi- 
dence. This assignment must fail for two reasons. 
In the first instance, the instructions were submitted 
to counsel and no objections were made to the in- 
structions. We have previously held that the failure 
to object to instructions after they have been sub- 
mitted to counsel for review will preclude raising an 
objection on appeal. Libbey-Owens Ford Glass Co. 
v. L & M Paper Co., 189 Neb. 792, 205 N. W. 2d 523; 
Haumont v. Alexander, 190 Neb. 637, 211 N. W. 2d 
119. But beyond that, the evidence introduced by 
plaintiff, if believed by the jury, was sufficient to 
permit the court to include the instruction as given. 
It should be kept in mind the court was not instruct- 
ing the jury as to the truth of the matter in the in- 
struction, but was simply advising the jury as to 
what the plaintiff’s claims were, as set forth in the 
third amended petition. The court then instructed 
the jury that the previous instructions which set out 
the claims ‘‘merely state the claims and allegations 
of the parties and except for the admissions therein 
are not to be regarded as evidence in the case.’’ In- 
structions to the jury should be considered as a 
whole, and if they fairly submit the case, they are 
not erroneous. First Mid America, Inc. v. Palmer, 
197 Neb. 224, 248 N. W. 2d 30. 

Specifically, Paccar objects now to those portions 
of the instructions given by the trial court which ad- 
vised the jury that plaintiff maintained Paccar was 
negligent in that the bumper contained cutouts and 
holes; in that the bumper was not properly braced; 
in that Paccar did not utilize alternate materials 
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which were either stronger or of a brittle nature 
which, upon sufficient impact, would break away 
rather than deform in a permanent manner; and in 
that Paccar was negligent in failing to conduct tests, 
inspections, and calculations necessary to determine 
the capacity of the bumper to yield upon impact. 
While again the jury need not have accepted any of 
those matters, there was sufficient evidence intro- 
duced by the plaintiff which would at least have 
raised the issue in the manner in which it was sub- 
mitted to the jury by the court. There is no error in 
this regard. 

Paccar further assigns as error the court’s failure 
to instruct the jury on two requested instructions 
sought by it. Those instructions read as follows: 
‘‘A manufacturer does not have a duty to design and 
manufacture a product which represents’ the 
ultimate in safety or design.’’ A trial court is not re- 
quired to give a proffered instruction which unduly 
emphasizes a part of the evidence in the case. First 
Mid America, Inc. v. Palmer, supra. While the trial 
court did refuse that request, the trial court did in 
instruction No. 10 advise the jury: ‘‘* * * [A] manu- 
facturer is not an insurer that the product is, from a 
design viewpoint, incapable of producing injury.”’ 
The language may not be identical; however, read- 
ing all of the instructions together as we are required 
to do, we do not believe the failure of the trial court 
to give requested instruction No. 3, in view of the en- 
tire instructions given, resulted in any prejudicial 
error to Paccar. Moreover, there was no evidence 
introduced by the parties to prove that the evidence 
introduced by plaintiff as a possible alternative de- 
sign did in fact represent the ultimate in safety or 
design. Under the circumstances and evidence in 
the case, the refusal to instruct the jury in accord- 
ance with Paccar’s requested instruction No. 3 was 
not error. 

Paccar further alleges that the trial court erred in 
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refusing to give its requested instruction No. 6 which 
read: ‘‘The law does not require that a manufac- 
turer guard against an injury from a danger which 
is obvious or which is discoverable by reasonable in- 
spection.’’ Again, the trial court did instruct the 
jury in instruction No. 9 that ‘‘* * * [T]here is no 
duty to warn of a known danger.’’ Insofar as the 
first part of the defendant’s requested instruction 
No. 6 is concerned, we believe the court’s instruction 
did sufficiently advise the jury with regard to known 
or obvious defects. Paccar cites us no authority, 
and we have found none, which obligates a user of a 
product to make an inspection to uncover an un- 
known defect. We believe the law with regard to 
strict liability to be to the contrary. It is not incum- 
bent upon a plaintiff to discover a defect. Hawkins 
Constr. Co. v. Matthews Co., Inc., 190 Neb. 546, 209 
N. W. 2d 643; Restatement, Torts 2d, § 402 A, note n, 
at p. 356. We therefore find no error in the court’s 
failing to give Paccar’s requested instructions. 
Paccar further assigns as error the trial court’s 
permitting plaintiff’s witnesses to testify as to the 
availability of a breakaway bumper in 1976, 
although the vehicle was manufactured in 1969. As 
pointed up by plaintiff, the purpose of the testimony 
was to show that there were subsequent remedial 
measures taken and that the necessary material was 
available in 1969. Paccar must further keep in mind 
that plaintiff sought recovery on two separate 
theories: (1) Common law negligence; and (2) 
strict liability. In a negligence action such evidence 
may be relevant to show that a different and safer 
design of a product was feasible at the time the 
product in question was designed, particularly if the 
defendant claims otherwise. Farner v. Paccar, 
Inc., 562 F. 2d 518 (8th Cir., 1977). Examination of 
the evidence would indicate that the changes made 
in 1976 were done with knowledge and material 
which was available in 1969. There appears nothing 
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from the evidence to indicate that manufacturers 
would not have been able to design and build a 
breakaway bumper in 1969, as in fact they did in 
1976. Such evidence was properly admissible. 

Finally, Paccar contends that the trial court 
erred in permitting the plaintiff’s expert witness, 
John Hill, to testify concerning the alleged effective- 
ness of the bumper because he was not familiar with 
the state of the art in 1969 with regard to bumper 
design. We believe what we have above said with 
regard to the state of the art applies here. Again, it 
is because Paccar believes if it is shown that no one 
in the field was taking necessary steps, it is a com- 
plete defense to strict liability. While it may aid in 
establishing what was reasonable, it is not conclu- 
sive. For reasons already pointed out, we do not be- 
lieve the trial court committed error in not striking 
the plaintiff’s expert witness testimony. The credi- 
bility of witnesses and the weight to be given their 
testimony were for the jury. Merten v. Pedersen, 
199 Neb. 34, 255 N. W. 2d 869. They chose to believe 
the plaintiff’s witness and were entitled to do so. 

For the reasons therefore given, we find that no 
error was committed and that the verdict of the jury 
and judgment entered by the trial court must in all 
respects be affirmed. 

AFFIRMED. 
CLINTON, J., dissenting. 

I dissent because I believe the undisputed facts 
did not establish a cause of action under either strict 
liability in tort or negligent design under the prior 
decision of this court. I deem it unwise, for reasons 
which are hereafter set forth, to extend the doctrines 
to the point that the majority opinion does, i.e., al- 
though without saying so it essentially makes the 
manufacturer an insurer. 

The essence of the majority opinion is that the 
mere opinion of an expert, rendered after the fact, is 
sufficient to make a prima facie case admissible to 
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the jury. Such an opinion may or may not be suf- 
ficient for that purpose. When legal doctrines are 
being extended it is for the court to define the extent 
of the growth. It is not a factual question to be de- 
termined by testimony, expert or otherwise. 

It is not practical within the bounds of a brief dis- 
sent to discuss all of the fallacious underpinnings of 
the majority opinion so we mention only those which 
seem most significant. 

The purpose of a bumper on a motor vehicle is not 
to guard against damage to either persons or 
property on high speed impacts. The bumper in this 
case was neither negligently designed nor was it un- 
reasonably dangerous. It had no propensity to 
cause harm. This is not the case as in Kohler v. 
Ford Motor Co., 187 Neb. 428, 191 N. W. 2d 601 (1971), 
where a gear in the steering mechanism was defec- 
tive when it left the manufacturer and made the 
vehicle dangerous to drive and difficult to control 
and hence had a propensity to cause harm. 

What the plaintiff has argued and what the court 
has accepted in this case is the contention that if a 
device is constructed in a different way, e.g., 
stronger, then liability follows because an injury 
happening in a particular fashion might have been 
avoided, even though the injury might have oc- 
curred in any event had the circumstances of the ac- 
tion been different. The plaintiff has argued that 
either the bumper should have been shorter, not pro- 
jecting in front of the wheel; or it should have been a 
breakaway bumper, which would not wedge; or it 
should have been stronger, so that it would not im- 
pinge on the wheel. However, in each of these alter- 
natives it is clearly possible that the same result 
could have occurred even though through a different 
mechanism. In the case of the short bumper or the 
breakaway bumper the animal might have lodged 
between the wheel thus restricting steerability, or if 
the object struck had been some sizable hard or 
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sharp object it might have deflated a tire and made 
the truck difficult to steer. If the object had been a 
hog it could have passed under a strong bumper, 
under the wheel, and thus put the truck out of con- 
trol. If the object struck had been a horse or a 
moose, it might have, regardless of the bumper, 
been propelled upward into the windshield injuring 
the driver. In such cases ought the manufacturer to 
have designed and furnished a bumper of a type 
which would have prevented that particular kind of 
accident? Clearly that could be done. , 

In this case the truck owner selected the particu- 
lar bumper which he wanted, one of light weight 
which reduced the total weight of the truck. No 
statute or design requirement of the law prohibits 
any of the alternatives which were available to. the 
purchaser. Let us give another example. Instantly 
inflatable airbags for passenger compartments in 
motor vehicles are available and are feasible. Are 
manufacturers liable because they are not furnished 
or because the user prefers not to have one? 

What the court does in this case is devise a theory, 
after the fact, to afford liability for a particular ac- 
cident happening in a particular way. This can be 
done in almost every case. It is probably possible 
by hindsight to design machines or parts which will 
avoid particular types of accidents. It is not reason- 
ably possible to design something which will avoid 
injury in every case in every circumstance. 

If the court’s purpose is one of social policy to as- 
sure that all injuries are to be compensated, then 
that should be done by the Legislature and the costs 
spread over the widest possible base. 

A manufacturer does not have a duty to design a 
product which represents the ultimate in safety or 
design, but rather, has a duty to design a product 
which is reasonably safe. Mitchell v. Machinery 
Center, Inc., 297 F. 2d 883 (10th Cir., 1961); Marker 
v. Universal Oil Products Company, 250 F. 2d 603 
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(10th Cir., 1957); Olson v. Arctic Enterprises, Inc., 
349 F. Supp. 761 (D. N. D., 1972); Garst v. General 
Motors Corporation, 207 Kan. 2, 484 P. 2d 47 (1971); 
and Stevens v. Durbin-Durco, Inc., 377 S. W. 2d 343 
(Mo., 1964). 

In Kohler v. Ford Motor Co., supra, this court 
applied the principles of Restatement, Torts 2d, § 402 
A, p. 347, at p. 352. Comment i to that section states 
in part: ‘‘The rule stated in this Section applies 
only where the defective condition of the product 
makes it unreasonably dangerous to the user or con- 
sumer. ... The article sold must be dangerous to 
an extent beyond that which would be contemplated 
by the ordinary consumer who purchases it, with the 
ordinary knowledge common to the community as to 
its characteristics.’’ It is common knowledge that 
bumpers on motor vehicles are not designed to avoid 
damage and injury in high speed impacts. Comment 
k to section 402 A of the Restatement says in part: 
‘There are some products which, in the present 
state of human knowledge, are quite incapable of 
being made safe for their intended and ordinary 
use.’’ The trial court should have granted the 
motion for a directed verdict. 

BosLauGH, J., joins in this dissent. 


JAMES HENDRICKSON, APPELLANT, V. ALFRED AND 
ROSELLA GLASER, HUSBAND AND WIFE, APPELLEES. 
283 N. W. 2d 41 


Filed September 4, 1979. No. 42132. 


1. Property: Adverse Possession. Where one by mistake as to the 
true boundary line enters upon and takes possession of land of 
another, claiming it as his own to a definite and certain boundary, 
by an actual, open, exclusive, and continuous possession thereof 
under such claim for 10 years or more, he acquires title thereto 
by adverse possession. 

H It is established law of this state that when a fence 
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is constructed as a boundary line between two properties, and 
parties claim ownership of land up to the fence for the full 
statutory period and are not interrupted in their possession or 
control during that time, they will, by adverse possession, gain 
title to such land as may have been improperly enclosed with 
their own. 


After the running of the statute, the adverse 
HOsseeeor has an indefeasible title which can only be divested by 
his conveyance of the land to another, or by a subsequent disseisin 
for the statutory limitation period. 

4. Property: Partition. A confirmation of a partition sale disposes 
of all the interests of everyone in the suit to the purchaser 
from the moment the confirmation is pronounced by relation back 
to the date of the sale of the referee. 

5. Property: Partition: Deeds. A deed executed pursuant to a ju- 
dicial sale, absent mistake or fraud, conveys only that property 
that lies within its calls. It conveys no greater title than the 
order of sale on which it is based. 


Appeal from the District Court for Greeley County: 
HAR C. JoHNson, Judge. Affirmed. 


McGrath, North, O’Malley, Kratz, Dwyer, 
O’Leary & Martin, P.C., for appellant. 


John C. Brownrigg of Hisenstatt, Higgins, Kinna- 
mon, Okun & Stern, P.C., for appellees. 


Heard before BOSLAUGH, WHITE, and HASTINGS, JJ., 
and Henprix and BuckLey, District Judges. 


BUCKLEY, District Judge. 

Plaintiff's petition seeks to quiet title in a certain 
parcel of land to which he claims title by adverse 
possession, and of which the defendants are record 
owners. Defendants’ motion for summary judg- 
ment was sustained and plaintiff’s petition was dis- 
missed. From this order, plaintiff appeals. We af- 
firm. 

Plaintiff, James Hendrickson, and defendants, Al- 
fred and Rosella Glaser, are respective record title 
owners of adjoining quarter sections of farmland, 
plaintiff’s to the north of defendants’. Plaintiff’s 
tract is described as the northwest quarter of the 
northeast quarter of Section 24, Township 20 North, 
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Range 9 West of the 6th P.M., in Greeley County, 
Nebraska. Defendants’ tract is described as the 
southwest quarter of the northeast quarter of the 
same section. The contested parcel lies within the 
defendants’ tract and is along the common boundary 
of the two quarter section tracts. 

Plaintiff purchased his 40-acre tract at a referee’s 
sale, pursuant to a partition action, on April 6, 1971. 
This sale was contested but upon appeal to this court 
was affirmed. See Glaser v. Weinberger, 188 Neb. 
205, 196 N. W. 2d 118. Whereupon, the sale was 
confirmed, Hendrickson paid the purchase price, 
and he was given a referee’s deed describing the 40 
acres on April 21, 1972. On the same date he re- 
ceived a quitclaim deed describing the same 40 
acres from Ida Weinberger, who, along with defend- 
ants Glasers, were the prior owners of the property. 
(Glasers instituted the partition action and contested 
the sale to Hendrickson.) No additional payment 
was made for the quitclaim deed from Mrs. Wein- 
berger. 

Plaintiff, however, claims in his petition that when 
he received the referee’s deed and the quitclaim 
deed, he purchased not only the 40 acres described 
in the deeds, but in addition thereto, ‘‘all of that 
property on the south side of said 40 acres up to the 
original boundary fence line as established for the 
last twenty years or more * * *,’’ He alleges that all 
the property owners for the past 20 years or more, 
prior to defendants’ ownership, have considered the 
fence line as the division fence between the two 
quarter sections. Defendants deny that plaintiff's 
predecessors in title acquired any title to the con- 
tested portion of their quarter section by adverse 
possession. 

Where one by mistake as to the true boundary line 
enters upon and takes possession of land of another, 
claiming it as his own to a definite and certain 
boundary, by an actual, open, exclusive, and contin- 
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uous possession thereof under such claim for 10 
years or more, he acquires title thereto by adverse 
possession. Purdum v. Sherman, 163 Neb. 889, 81 N. 
W. 2d 331. 

It is established law of this state that when a fence 
is constructed as a boundary line between two prop- 
erties, and parties claim ownership of land up to the 
fence for the full statutory period and are not inter- 
rupted in their possession or control during that 
time, they will, by adverse possession, gain title to 
such land as may have been improperly enclosed 
with their own. McCain v. Cook, 184 Neb. 147, 165 N. 
W. 2d 734; Abood v. Johnson, 189 Neb. 87, 200 N. W. 
2d 20. 

On the motion for summary judgment, the only 
evidence presented, in addition to the deeds previ- 
ously mentioned, was plaintiff’s deposition. Though 
his testimony is somewhat sketchy on the point, it 
may be assumed that it supports his contention that 
his predecessors in title to the 40 acres he purchased 
had acquired title to the adjoining contested prop- 
erty by adverse possession, since the land north of 
the mistaken boundary line fence, along with the 
tract plaintiff purchased, had been farmed as one 
tract. Even if it is assumed that title by adverse 
possession vested in plaintiff’s predecessors, his con- 
tention that he purchased this property through the 
deeds must fail by operation of law, whether he 
relies on the referee’s deed or the quitclaim deed, 
or both. 

After the running of the statute, the adverse pos- 
sessor has an indefeasible title which can only be 
divested by his conveyance of the land to another, or 
by a subsequent disseisin for the statutory limitation 
period. McCain v. Cook, supra; Converse v. 
Kenyon, 178 Neb. 151, 182 N. W. 2d 334. 

At 3 Am. Jur. 2d, Adverse Possession, § 243, p. 342, 
it is stated: ‘‘Title by adverse possession is not af- 
fected by recording statutes. In other words, ad- 
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verse title once obtained is good even as against 
those holding a title recorded as provided by statute, 
or a title derived from a recorded title, without re- 
gard to whether or not the adverse holder continued 
in actual possession after having perfected his title 
by adverse possession.’’ 

Hendrickson is not the grantee of any deed specifi- 
cally describing the disputed parcel. Nor does he 
claim title by a subsequent disseisin of his own. 
Therefore, his claim of title must rely upon the quit- 
claim deed from Mrs. Weinberger or the referee’s 
deed, or both. His claim must fail, since neither 
conveyance by operation of law can vest title to the 
contested parcel in him. 

The quitclaim deed of Mrs. Weinberger passes 
nothing. She was a party to the partition action. 
The 40 acres she quitclaimed was sold at the parti- 
tion sale over a year earlier. 

A confirmation of a partition sale disposes of all 
the interests of everyone in the suit to the purchaser 
from the moment the confirmation is pronounced by 
relation back to the date of the sale of the referee. 
Drake v. Morrow, 140 Neb. 258, 299 N. W. 545. 

It follows that upon the confirmation of the sale 
herein, Mrs. Weinberger’s interest in the 40 acres 
was disposed of by, and at the time of, the sale by 
the referee to Hendrickson. She has no interest in 
the property conveyed by a quitclaim deed over a 
year later. Her deed was, in legal effect, a nullity. 

The partition action involved only the 40 acres pur- 
chased by Hendrickson at the referee’s sale. Hen- 
drickson does not claim that the property ordered to 
be sold included the contested land, or that the ref- 
eree’s deed did not correctly describe the property 
sold. In response to the question, ‘‘What are you at- 
tempting to do in this lawsuit?’’ he answered, ‘‘Ac- 
quire the land that I haven’t purchased.”’ 

Hendrickson apparently claims that the referee’s 
deed conveyed to him not only the quarter section as 
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described in the deed, but the contested parcel ad- 
joining to the south, because the predecessors in 
title, due to the original boundary line fence, had 
considered the contested parcel to be a part of the 
quarter section described. Hendrickson seems to 
concede now that the contested parcel lies outside 
the calls of the deed, but claims that since title 
vested by adverse possession, the entire tract passed 
to him by the partition sale and referee’s deed. 
While we have not heretofore specifically 
addressed the question of what property is conveyed 
by a judicial sale, the law seems well settled that the 
deed pursuant to a judicial sale, absent mistake or 
fraud, conveys only that property that lies within its 
calls. See, 50 C. J. S., Judicial Sales, § 39d, p. 651; 
68 C. J.S., Partition, § 213d, p. 348. Also, in 50C. J. 
S., Judicial Sales, § 35e, p. 635, it is stated: ‘‘The 
deed is to be construed with the judicial proceedings 
of which it forms a part. It conveys no greater title 
than the order of sale on which it is based, although 
absolute in form, and is void in so far as it includes 
land the decree did not authorize to be sold, the 
grantee receiving nothing more than color of title 
thereto. On the other hand, the deed conveys only 
that which is described therein; yet, where through 
the mistake of an officer it does not include that 
which was intended to be conveyed, the purchaser 
may obtain relief in equity.’’ (Emphasis supplied.) 
In Johnson v. Hubbard, 299 Ky. 604, 186 S. W. 2d 
406, Johnson sought to quiet title to certain property, 
claiming to be the record owner pursuant to a deed 
from G. M. Adams. Many years before, in a suit be- 
tween Adams and others claiming an interest in a 
certain parcel of land, the court entered judgment 
partitioning the property. After the judgment, but 
before the master commissioner’s deed was exe- 
cuted, Adams deeded his interest in the property to 
Johnson. This deed, however, described land 
greater than the property partitioned, and included 
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the land in dispute. Whereupon, the commissioner’s 
deed was made directly to Johnson, who replaced 
Adams in the partition suit. It described only the 
property partitioned and described in the partition 
judgment. 

In finding against Johnson, the court stated, 
‘Even if Adams had owned an undivided interest in 
the land in dispute at the time he pretended to deed 
it to Johnson, the Commissioner’s deed executed in 
pursuance of the judgment of the Court partitioning 
the land, and which did not include the land in 
dispute, was binding on Johnson. His remedy in re- 
spect to any error of the Court in the description of 
the property was by appeal from the judgment in the 
partition suit, which was not perfected. *** It is 
obvious that appellant’s claim to the property by 
record title must be rejected.”’ 

Hendrickson does not assert any mistake in the 
property described in the referee’s deed. Nor does 
he contend now that the property involved in the 
partition action, as described, extends to include the 
parcel in question. Accordingly, the land he pur- 
chased at the partition sale and which was ulti- 
mately deeded to him by the referee does not in- 
clude the parcel he claims title to because (1) the 
property is not included within the calls of the deed, 
and (2) no claimed title by adverse possession can 
pass to him by that deed. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED, 
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JAMES L. HUSEBO, APPELLEE AND CROSS-APPELLANT, V. 
AMBROSIA, LTD., APPELLANT AND CROSS-APPELLEE. 
283 N. W. 2d 45 


Filed September 4, 1979. No. 42249. 


1. Motor Vehicles: Negligence: Damages. The measure of dam- 
ages for injuries to a motor vehicle which is not used solely for 
business or commercial purposes, when that vehicle can be re- 
paired so that, when repaired, it will be in as good condition as it 
was before the injury, is the reasonable cost of repair plus the 
reasonable value of the use of the motor vehicle while being re- 
paired with ordinary diligence, not exceeding the value of the 
motor vehicle immediately before the injury. 

2. Motor Vehicles: Negligence: Damages: Time. Reasonable 
value of the use of a motor vehicle injured through the negli- 
gence of another party is that amount which does not exceed 
either the fair rental value of a vehicle of like or similar na- 
ture and performance for a reasonable length of time, or the 
amount actually paid, whichever is the least, and is a question of 
fact to be determined at the time of trial. 

8. Words and Phrases: Evidence: Time. Fair rental value as used 
in this instance is a question of fact to be determined at the time 
of trial from evidence relating to prevailing community or area 
standards. 

4. Words and Phrases: Negiigence: Evidence: Time. Reasonable 
length of time as used in this instance presumes ordinary diligence 
on the part of the injured party and those performing the repair 
work, and is a question of fact to be determined at the time of trial. 

5. Motor Vehicles: Leases: Damages. Normal costs of operation 
of a leased vehicle while in the possession of the lessee are not 
allowable as damages under rules providing for the recovery of 
loss of use damages. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed as modified. 


Daniel P. Chesire of Kennedy, Holland, DeLacy & 
Svoboda, for appellant. 


John EB. North, Jr. of Lathrop, Albracht & Swen- 
son, for appellee. 


Heard before KrivosHa, C. J., BRODKEY, and Hast. 
INGS, JJ., and Coapy and Norton, District Judges. 
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Norton, District Judge. 

This matter arises out of an award of damages by 
the trial court for loss of use of a motor vehicle used 
principally for purposes other than business, and 
which is commonly characterized as a ‘‘pleasure’’ 
vehicle. We affirm as hereinafter modified. 

The facts are not in dispute. The plaintiff-appel- 
lee, James L. Husebo, hereinafter referred to as 
plaintiff, was the owner and operator of a 1970 Chev- 
rolet Blazer which was involved in an intersection 
collision with another vehicle in Douglas County, Ne- 
braska, on April 25, 1974. The other vehicle was 
owned by the defendant-appellant, Ambrosia, Ltd., 
hereinafter referred to as the defendant, and was 
being operated by an employee of defendant at the 
time of the collision. Plaintiff’s vehicle was dam- 
aged but not beyond repair, and on April 30, 1974, he 
took the same to a local car dealer seeking repairs. 

Repair parts were not immediately available. 
Plaintiff’s vehicle was returned to the dealer on 
June 27, 1974, where it was repaired and released to 
plaintiff on or about July 2, 1974. 

On or about May 3, 1974, the plaintiff entered into 
an agreement with a car rental firm for the use of a 
substitute motor vehicle. On that date the plaintiff 
obtained the use of a Monte Carlo automobile which 
he used until June 10, 1974, when he returned it to the 
dealer and secured the use of a pickup truck. The 
record would not indicate that the plaintiff used 
these vehicles for any purpose other than as a sub- 
stitute for his personal vehicle. 

The action in the trial court grew out of the refusal 
of the defendant to reimburse the plaintiff for those 
costs incurred in the rental of substitute motor 
vehicles during the period of time that his personal 
vehicle was unusable or being repaired. Trial was 
to the court. Evidence received indicated that the 
plaintiff's vehicle was used only for family use and 
driving to and from work. The evidence further dis- 
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closed that the physical damage to the plaintiff’s 
vehicle for necessary repairs resulting from the in- 
juries received as a result of the collision was $679.37. 
There was also evidence showing that the value of 
the plaintiff’s vehicle immediately prior to the acci- 
dent exceeded $3,000. There was no showing of the 
value of the vehicle immediately after the accident. 
Over objection, the trial court received evidence 
from the plaintiff showing that the cost of rental of 
the two substitute motor vehicles was $834.41, con- 
sisting of a base rental charge of $704.21 together 
with the sum of $130.20 which represented a mileage 
charge for miles that the substitute vehicles were 
actually driven by the plaintiff during the term of 
the lease. Upon submission, the trial court found 
for the plaintiff on the issue of liability and, as a 
portion of total damages awarded, included the sum 
of $679.37 for necessary repairs to plaintiff’s vehicle 
and $704.21 for the loss of use thereof during the per- 
iod required to secure the parts and complete the re- 
pair. Defendant duly filed a motion for a new trial 
alleging error in the allowance of damages for loss 
of use. This motion was overruled and defendant 
perfected its appeal. Plaintiff cross-appealed on 
the disallowance of the rental mileage charges noted 
above. 

The applicable rule in cases of this type is set forth 
in Hatch v. Heim, 200 Neb. 735, 265 N. W. 2d 444. In 
that case, the issue presented to the trial court in- 
volved the measure of damages for injury to a ve- 
hicle not used for business or commercial purposes. 
The case did not involve damages for loss of use. At 
page 739, we stated: ‘‘Where personal property can 
be repaired so that, when repaired, it will be in as 
good condition as it was before the injury, then the 
measure of damages is the reasonable cost of repair 
plus the reasonable value of the use of the article 
while being repaired with ordinary diligence, not ex- 
ceeding the value of the article before the injury.”’ 
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This rule leads inevitably to the question of how to 
measure the reasonable value of the use of the 
motor vehicle injured while it is being repaired with 
ordinary diligence. We believe the correct measure 
is that amount which does not exceed either the fair 
rental value of a vehicle of like or similar nature 
and performance for a reasonable length of time, or 
the amount actually paid, whichever is the least. 
What constitutes the ‘‘fair rental value’’ will vary 
from locality to locality and is a question of fact to 
be determined from evidence at the time of trial re- 
lating to prevailing community or area standards. 
“Reasonable length of time’’ presumes ordinary 
diligence on the part of the injured party in procur- 
ing the repairs and on the part of those performing 
the repair work, and is also a question of fact to be 
determined from the evidence at the time of trial. 
Normal costs of operation of the leased vehicle, 
while in the possession of the lessee, are not allow- 
able as damages under this rule. 

The total damages awarded in this matter by the 
trial court for injuries to the vehicle involvéd were 
$1,383.58. These did not exceed the value of the 
vehicle immediately before the injury. There is no 
evidence indicating that the charges actually paid 
by the plaintiff for the use of the leased vehicles 
were not fair and reasonable, or that they exceeded 
the fair rental value of such vehicles in the locality 
involved. There is no evidence showing that the 
time to repair was unduly prolonged, or that the 
leased property was held for an unreasonable length 
of time. The trial court, in fixing the award for loss 
of use, deducted from the total cost of the lease that 
amount charged for mileage incurred, which could 
be characterized as a charge for depreciation of the 
rented vehicle during the period of the lease. This 
charge represented no actual costs of operation by 
the plaintiff, being only an integral part of the costs 
of the lease which the plaintiff was required to pay. 
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There seems to be no justification for the disallow- 
ance of this item. Plaintiff’s vehicle was depreciat- 
ing likewise during the period while it was unusable or 
being repaired. To disallow the mileage charge is, 
in effect, to compel the plaintiff to pay for deprecia- 
tion to his own vehicle while it is unusable due to the 
negligent actions of another. Inclusion of this 
amount will not raise the total award of damages for 
injuries to plaintiff’s vehicle to a figure which ex- 
ceeds its value immediately prior to the injury. 
The judgment of the trial court should be modified to 
the extent of setting aside this disallowance and 
amending the judgment against the defendant to the 
amount of $834.41 for the loss of use item. 

The judgment of the trial court is affirmed as 
modified. 

AFFIRMED AS MODIFIED, 


IN RE INTEREST OF F'aITH ANN SOUZA, A CHILD UNDER 
EIGHTEEN YEARS OF AGE. STATE OF NEBRASKA, 
APPELLEE, V. BONITA SOUZA SPITTLER, 
NATURAL MOTHER, APPELLANT. 

283 N. W. 2d 48 


Filed September 4, 1979. No. 42348. 


1. Constitutional Law: Minors: Statutes: Parent and Child. Sec- 
tion 43-209 (6), R. R. S. 1943, is sufficiently definite, both facially 
and as applied in this case, to withstand constitutional attack 
based on vagueness. 

2. Evidence: Proof: Statutes: Parent and Child. Parental rights 
may be terminated under section 43-209, R. R. S. 1943, only upon 
presentation of clear and convincing evidence. 

3. Supreme Court: Appeal and Error: Parent and Child: Proof. 
In a case terminating parental rights, review in the Supreme Court 
is made de novo on the record. Where a correct judgment or order 
has been made, it will not be reversed for the reason that it may 
have been arrived at under an incorrect standard of proof. 


Appeal from the Separate Juvenile Court of Doug- 
las County: JosEPH MoyLan, Judge. Affirmed. 
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John B. Ashford of Bradford & Coenen, for appel- 
lant. 


Donald K. Knowles, Douglas County Attorney, and 
Francis T. Belsky, for appellee. 


Heard before BosLAUGH, CLINTON, WHITE, and HAST. 
INGs, JJ., and Kortum, District Judge. 


WHITE, J. 

This is an appeal from an order of the Separate 
Juvenile Court for Douglas County, Nebraska, 
terminating the parental relationship between Faith 
Ann Souza and her mother, Bonita Souza, now Bo- 
nita Spittler. 

From the time of the child’s birth on January 8, 
1976, until August 2 of that year, the child lived with 
her mother at various residences in Omaha. At 
least some of the residences were suggested by 
Douglas County Social Services. On August 2, 1976, 
a petition was presented by the county attorney for 
Douglas County alleging that Faith Ann Souza was a 
homeless, destitute child under the age of 18 years 
within the meaning of section 43-202 (1), (2) (a), and 
(2) (b), R. R. S. 1948, and asking that immediate 
custody of the child be taken from Bonita Souza, the 
natural mother, and further, that after notice and 
hearing the parental rights be terminated under 
section 43-209 (2), R. R. S. 1943. 

Section 43-202, R. R. S. 1943, defines the jurisdic- 
tion of the juvenile court. It states, in pertinent 
part: ‘‘(1) Exclusive original jurisdiction as to any 
child under the age of eighteen years, who is home- 
less or destitute, or without proper support through 
no fault of his parent, guardian, or custodian; 

‘‘(2) Exclusive original jurisdiction as to any child 
under the age of eighteen years (a) who is aban- 
doned by his parent, guardian, or custodian; (b) 
who lacks proper parental care by reason of the 
fault or habits of his parent, guardian, or custodian; 
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(c) whose parent, guardian, or custodian neglects or 
refuses to provide proper or necessary subsistence, 
education, or other care necessary for the health, 
morals, or well-being of such child; (d) whose par- 
ent, guardian, or custodian neglects or refuses to 
provide special care made necessary by the mental 
condition of the child; or (e) who is in a situation or 
engages in an occupation dangerous to life or limb 
or injurious to the health or morals of such child; 
ee 

Section 43-209, R. R. S. 1943, the termination sec- 
tion, provides in part, after summons and notice: 
“The court may terminate all parental rights 
between the parents or the mother of a child born 
out of wedlock and such child when the court finds 
such action to be in the best interests of the child 
and it appears by the evidence that one or more of 
the following conditions exist: 

‘‘(1) The parents have abandoned the child for six 
months or more immediately prior to the filing of 
the petition; 

“‘(2) The parents have substantially and continu- 
ously or repeatedly neglected the child and refused 
to give the child necessary parental care and protec- 
tion; 

‘‘(3) The parents, being financially able, have will- 
fully neglected to provide the child with the neces- 
sary subsistence, education or other care necessary 
for his health, morals or welfare or have neglected 
to pay for such subsistence, education or other care 
when legal custody of the child is lodged with others 
and such payment ordered by the court; 

‘*(4) The parents are unfit by reason of debauch- 
ery, habitual use of intoxicating liquor or narcotic 
drugs or repeated lewd and lascivious behavior, 
which conduct is found by the court to be seriously 
detrimental to the health, morals, or well-being of 
the child; 

‘‘(5) The parents are unable to discharge parental 
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responsibilities because of mental illness or mental 
deficiency, and there are reasonable grounds to be- 
lieve that such condition will continue for a pro- 
longed indeterminate period; or 

‘*(6) Following upon a determination that the child 
is one as described in subdivision (1) or (2) of sec- 
tion 43-202, reasonable efforts, under the direction of 
the court, have failed to correct the conditions lead- 
ing to the determination.”’ 

The trial court appointed counsel for the mother, 
Bonita Souza, and appointed a guardian ad litem to 
represent the interests of Faith Ann Souza. On 
August 11, 1976, the trial court entered an order 
placing temporary custody of Faith Ann Souza with 
Douglas County Social Services for foster home 
placement. The order for temporary custody was 
not opposed by Bonita or by her attorney. 

On November 8, 1976, hearing was held on the ter- 
mination petition. 

The natural father, who had never married Bonita 
Souza, did not appear and his parental rights were 
subsequently terminated pursuant to section 43-209 
(2), R. R. 8. 1948. That portion of the order is not 
contested on appeal. 

The court, after making findings of fact, found 
that as to the mother, appellant here, there was in- 
sufficient evidence at that time to terminate par- 
ental rights. The court did find, however, that Faith 
Ann was a child within the meaning of section 43-202 
(1) and (2), R. R. S. 1948, and retained jurisdiction 
with custody to remain in Douglas County Social 
Services pending a disposition hearing. 

At the disposition hearing on January 3, 1977, the 
court continued the custody of Faith Ann Souza in 
Douglas County Social Services and ordered Bonita 
Souza to comply with a rehabilitation plan. The 
plan included the order that Bonita Souza was to 
participate in therapy at the Immanuel Mental 
Health Center; obtain and maintain employment or 
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job training and an adequate income for the support 
of herself and of her child; obtain and maintain ade- 
quate housing and furnishings for herself and her 
child; become involved in the Positive Parenting 
Program through the Family Service of Omaha- 
Council Bluffs; work with the Visiting Nurses Asso- 
ciation, obtain any necessary medical treatment for 
herself, and work with the Child Protective Service 
worker in the probation office in attempting to com- 
ply with the plan of rehabilitation. The order re- 
quired that the matter be continued for a compli- 
ance hearing. 

The compliance hearing was held on June 13, 1977. 
The court also took evidence on a motion for ter- 
mination of parental rights which had been refiled 
by the county attorney. The original plan of rehabil- 
itation was amended to delete the requirement of 
counseling for the mother at Immanuel Mental 
Health Center. The hearing on the termination mo- 
tion was continued until August 29, 1977, at which 
time the court found that the mother had substan- 
tially failed to comply with the rehabilitation plan 
and, accordingly, the child was within section 43-209 
(6), R. R. S. 1943, set out above. The court, how- 
ever, declined to terminate parental rights at that 
time and set out instead a revised plan of rehabilita- 
tion aimed at counseling and education of Bonita in 
hygiene and child rearing. It provided for weekend 
visitation in the home by the child every month and 
required the mother to maintain a clean, physically 
adequate home at all times. 

A review hearing was held on July 18, 1978. At 
that time the court found that reasonable efforts un- 
der the direction of the court over a period of.almost 
2 years had failed to correct adequately the condi- 
tions leading to the previous determinations that the 
child was within sections 43-202 (1) and (2) and 43- 
209 (6), R. R. S. 1943. The court therefore termin- 
ated the parental rights of the natural mother. 


508 NEBRASKA REPORTS [VoL. 204 


State v. Souza-Spittler 


No purpose would be served by explicitly detailing 
the evidence adduced at the initial hearing in August 
1976. There was testimony that the appellant had 
kissed a 2-year-old child in the genital area. There 
was also testimony that the appellant ‘‘cooed’’ to her 
daughter: ‘‘ ‘Mommy will drown you.’ ’’ These al- 
legations were denied or explained away by the ap- 
pellant and, as appears by the trial court’s findings 
of fact, were given little, if any, weight in the deter- 
mination. The court found that appellant had physi- 
cally assaulted a woman while that woman was 
holding Faith Ann. Other than that, the evidence 
related to and presented a clear picture of a mother 
who was lacking in either the knowledge or the de- 
sire to maintain adequate physical surroundings for 
a small child. The evidence throughout is over- 
whelming that Bonita Souza was personally dirty, 
and that the environment and hygienic care pro- 
vided for the child were totally lacking. The sur- 
roundings frequently reeked of feces and urine. The 
child suffered from a number of diseases including 
constant diaper rash, thrush, and cradle cap, all of 
which, in their persistence, were associated with im- 
proper hygiene and care. These problems continued 
despite efforts of Douglas County Social Services on 
their own and through the visiting nurses to educate 
the appellant. It is not seriously argued that this 
evidence was insufficient to support the court’s 
original finding of jurisdiction under section 43-202, 
R. R. S. 1943. Rather, the appellant bases her at- 
tack on the court’s final order terminating parental 
rights. That attack rests mainly on two grounds: 
(1) That the statute under which the parental rights 
of Bonita Souza were terminated is unconstitutional 
as vague and indefinite; and (2) that there was not 
“clear and convincing evidence”’ to show that Bonita 
Souza had not complied with the orders of the Separ- 
ate Juvenile Court in the rehabilitation plan. The 
vagueness objection was answered adversely to ap- 
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pellant’s position in the recent case of State v. Met- 
teer, 203 Neb. 515, 279 N. W. 2d 374. In addition, we 
note that the ‘‘conditions’’ to which section 43-209 (6), 
R. R. S. 1948, refers were plainly set forth in the 
findings of fact and order entered following the orig- 
inal adjudication hearing. That fact is amply il- 
lustrated by this colloquy which took place at the 
June 6, 1977, hearing: ‘‘THE COURT: Do you un- 
derstand what you were doing wrong? MS. SOUZA: 
Yes, Ido. THE COURT: With regard to the child? 
MS. SOUZA: Yes, I do. THE COURT: What do you 
understand? MS. SOUZA: That I did not clean her 
right and take care of her properly.’’ We find the 
constitutional challenge to the statute on the basis of 
vagueness to be without merit. One to whose con- 
duct a statute clearly applies may not successfully 
challenge it for vagueness. State v. Shiffbauer, 197 
Neb. 805, 251 N. W. 2d 359. 

Next we address appellant’s claim that: ‘It was 
error for the court to fail to find that the burden of 
proof required to terminate parental rights should 
be clear and convincing evidence rather than a pre- 
ponderance of the evidence.’’ Somewhat related 
are the claims that the statute is unconstitutional for 
failure to require a showing of a substantial degree 
of harm prior to termination, and that it was error 
for the court to terminate the parental relationship 
upon the evidence presented and to fail to state spe- 
cifically the reasons for termination. In support of 
the argument that termination of parental rights 
should be ordered only upon ‘‘clear and convincing”’ 
evidence, as opposed to a ‘‘preponderance’”’ stand- 
ard, appellant cites Alsager v. District Court of Polk 
County, Iowa, 406 F. Supp. 10 (S. D. Iowa, 1975), af- 
firmed in part, 545 F. 2d 1137 (8th Cir., 1976). That 
holding was based on a determination similar to that 
made by this court in State v. Metteer, supra, that 
family integrity was a fundamental right. 

While our statute, section 43-206.03 (3), R. R. S. 
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1943, specifies that the initial finding of jurisdiction 
may be based on a preponderance of the evidence, it 
does not specify a standard for termination, nor did 
the juvenile court specifically relate the standard 
which it applied. We agree that termination should 
be based on clear and convincing evidence. Be- 
cause we are convinced, however, that the evidence 
before the juvenile court clearly satisfied even the 
stricter ‘‘clear and convincing’’ standard, we decline 
to reverse on this ground. Although findings of fact 
by the juvenile court are accorded great weight, 
the matter is triable de novo in this court. See §§ 43- 
238 and 25-1925, R. R. 8. 1943. In a recent case, we 
were concerned that the District Court had given ex- 
cessive deference to the challenged findings of the 
mental health board. After reviewing the evidence, 
however, we declined to reverse since the District 
Court, under whatever standard of review might be 
applied, could not conceivably have found other than 
it did. ‘‘Where a correct judgment or order has 
been made, the mere fact that it contains erroneous 
declarations of law does not require reversal.’’ Lux 
v. Mental Health Board of Polk County, 202 Neb. 106, 
274.N. W. 2d 141. 

Although this principle and our de novo review ob- 
viate the need for speculation, we add in passing 
that it clearly appears that the juvenile court was 
fully aware of the gravity of its order, was actually 
reluctant to make it, and did so only after receiving 
a great volume of persuasive evidence at numerous 
hearings over a 2-year period. The only argument 
relating to the facts which finds any support what- 
ever in the record is that the appellant showed some 
improvement at a time shortly before the termina- 
tion was finally entered. On several visits to the ap- 
pellant’s home in July of 1978 by caseworkers and a 
visiting nurse, the apartment, although still unkempt, 
was apparently greatly improved over past condi- 
tions. It must be noted, however, that all the evi- 
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dence on this matter pertained to a period of only 2 
weeks. The court cannot be found to have abused 
its discretion for weighing that fact against the evi- 
dence - that the objectionable conditions of the pre- 
vious 2 years had persisted through May 1978. 

The juvenile court exhibited great patience in at- 
tempting to aid appellant. When appellant refused, 
contrary to court order, to continue mental therapy 
at Immanuel Mental Health Center, that require- 
ment was dropped. When appellant married a 
steady wage earner, the requirement of employment 
was dropped. When she was expelled from the Posi- 
tive Parenting Program classes for immature and 
disruptive behavior, an alternate plan was ordered. 
There is no question that the direction of the court 
was ‘‘reasonable,’’ both in the sense of not being too 
difficult to comply with and in the sense of being cal- 
culated to correct the conditions leading to the orig- 
inal determination. As stated by the Iowa Supreme 
Court: ‘‘* * * we will not gamble with the child’s 
future; she cannot be made to await uncertain par- 
ental maturity.’’ Long v. Long, 255 N. W. 2d 140 
(Iowa, 1977). Here, after 2 years, the objectionable 
conditions persisted. 

We note that this is not the case of a mere ‘‘messy 
house’’ which has been criticized as a basis for ter- 
mination. See Matter of Sherol A. S., 581 P. 2d 884 
(Okla., 1978). It is, instead, a case of consistently 
poor sanitary conditions and deficient personal hy- 
giene which could, and quite evidently did, work to 
the physical injury of the child. 

The order of the Separate Juvenile Court terminat- 
ing appellant’s parental rights is affirmed. 

AFFIRMED. 
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JERRY L. CUNNINGHAM, APPELLANT, V. ESTHER B. 
COVALT ET AL., APPELLEES. 
283 N. W. 2d 53 


Filed September 11, 1979. No. 42232. 


1. Deeds: Reformation. Reformation of a deed for mistake will be 
granted where the mistake is mutual to both parties. 

2. Deeds: Reformation: Evidence. Evidence of such mutual mis- 
take must be clear, convincing, and satisfactory. 

3. Deeds: Reformation. The fact that one party denies such mistake 
does not preclude reformation. 

Appeal from the District Court for Morrill County: 
ALFRED J. Kortum, Judge. Affirmed. 


Holtorf, Hansen, Kovarik & Nuttleman, P.C., for 
appellant. 


Reddish, Curtiss & Moravek and Thomas A. 
Danehey, for appellees. 


Heard before BostauGH, McCown and Bropkey, 
JJ., and Rist and Wo Fr, District Judges. 


Rist, District Judge. 

Plaintiff-appellant, Jerry L. Cunningham, assert- 
ing ownership of the south one-half of Section 17, 
Township 20 North, Range 47 West of the 6th P.M.., 
Morrill County, Nebraska, brought this action in 
equity against defendants-appellees, Esther and 
Floyd Covalt and F & P Covalt Co., Inc., owners of 
the remainder of the section, to determine the north 
line of plaintiff's land as surveyed for the erection of 
a permanent fence thereon and to enjoin defendants 
from interfering with plaintiff's use of his land to 
that line. Defendants answered and cross-petitioned 
for reformation of the deeds from defendants to 
plaintiff, under which plaintiff claims title, upon the 
basis of mutual mistake as to the north boundary 
line of plaintiff's land and to enjoin plaintiff from 
trespassing north of such line as reformed. 

After trial, during which the trial court viewed the 
premises, a decree was entered dismissing plain- 
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tiff’s petition, reforming the deeds as prayed for by 
defendants, and quieting title to the area in dispute 
in the defendant, Esther B. Covalt. Plaintiff ap- 
peals, assigning as error the reformation of the 
deeds, the finding of sufficient evidence to sustain 
the reformation, and the failure to ‘grant plaintiff the 
relief he sought. 

The record reflects that until January 26, 1976, de- 
fendant, Esther B. Covalt, owned all of the section 
here involved. On that date she and her husband, 
Floyd, conveyed an undivided two-thirds interest in 
the south one-half of the section to F & P Covalt Co., 
Inc., a family corporation, reserving certain 
mineral rights in grantor. 

In late 1975 Mrs. Covalt was contacted by plaintiff 
and his brothers seeking to purchase the south one- 
half of the section. During the discussion Mrs. 
Covalt gave plaintiff an ASCS aerial photograph of 
the section upon which she had drawn a line dividing 
it at the approximate location of a partial fence di- 
viding the pasture ground in the north half of the 
section from the cultivated ground in the south half. 
There is some dispute as to whether Mrs. Covalt 
talked of selling the south half of the section or only 
the land south of the fence, she maintaining, how- 
ever, that the line she drew was intended to refer to 
the fence line as extended and that she was selling 
the crop ground south of the fence. 

The evidence shows that in the approximate mid- 
dle of the section there is a partial fence running 
generally east and west, neither end of which ex- 
tended to the east and west boundaries of the sec- 
tion. Plaintiff was familiar with the fence and its 
location prior to the sale. It further appears that, 
except for a triangular piece of pastureland of ap- 
proximately 25 acres in the northeast corner thereof, 
the land south of the fence as extended is crop 
ground while to the north it is predominantly pas- 
ture. 
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In April 1976, the plaintiff advised Mrs. Covalt he 
had arranged his finances for the purchase of the 
land and the parties met on Saturday, April 3, 1976, 
in the office of Robert Bulger, attorney for the Co- 
valts. At that time Mrs. Covalt had a written 
memorandum concerning the sale which was read 
by the plaintiff. In it Mrs. Covalt had described the 
land to be sold as ‘‘S14-Sec 17-20-47-300 acres more or 
less. Bounded by county road. South side, county 
road west side, School Section on east side. North 
side — pasture fence line, fence to be extended on 
both east and west to the road.’’ She also had an- 
other aerial photograph of the section on which she 
had noted ‘‘To sell S% 17-20-47, 300 acres more or 
less.’’ Following discussion by the parties, Mr. 
Bulger drew up a memorandum agreement for the 
sale of the south half of the section which provided in 
part that ‘‘Buyers [sic] has inspected premises and 
accepts in present condition an acreage of approxi- 
mately 300 acres, except that seller will extend north 
fence to east and west boundaries.’’ The parties ex- 
ecuted this agreement. 

Bulger subsequently prepared a more detailed 
contract which the parties did not sign but which 
Bulger testified reflected the parties’ understanding 
on April 3. This agreement described the premises 
as the south half of the section and provided in part: 
‘The total acreage of the real estate being sold is 
approximately 300 acres and that it is bounded on 
the south and west by a county road, on the east by a 
school section and on the north by a partial fence. 
The Sellers agree to extend the north fence in a 
straight line to the west to the County road and to 
the east to the school section boundary.”’ 

Plaintiff testified he recalled no conversation in 
Bulger’s office that the fence line was to be a bound- 
ary but thought he was buying the south one-half of 
the section. 

The deeds subsequently prepared by Bulger, which 
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were executed and delivered on May 17, 1976, de- 
scribed the real estate as the south one-half of the 
section containing 300 acres more or less but with no 
reference to boundaries. 

Subsequent to the sale the Covalts extended the 
existing fence east to the east line of the section 
without protest or objection from the plaintiff. They 
held up extending the fence west at plaintiff’s re- 
quest so he could fill in a blowout in that area. 

Plaintiff installed two pivot irrigation systems in 
the south part of the section but when he operated 
the one in the southwest quarter thereof it ran 
through the existing fence on the north tearing out a 
portion of it. Plaintiff initially expressed regret that 
this happened. 

In late April 1977, plaintiff caused a survey to be 
made to locate the half section line running east and 
west through the section. The survey line ran north 
of the fence line, being from 30 feet to over 100 feet 
north of the fence line at various points. Plaintiff 
testified he understood the north line of the property 
he purchased to be a survey line. Defendants testi- 
fied they had told plaintiff a survey was not neces- 
sary and that they were selling the land south of the 
fence as extended. 

The trial court reformed the deeds from defend- 
ants to provide that the interests conveyed to plain- 
tiff were ‘‘[A]ll that part of Section 17, Township 20 
North, Range 47, West of the 6th P.M., Morrill Coun- 
ty, Nebraska, situated south of the pasture fence ex- 
tending east and west in the approximate middle of 
Section 17 as it existed April 3, 1976, and as extended 
to the east and west boundaries of said Section 17, 
commonly known as South Half, and consisting of 
300 acres more or less.’’ The trial court also quieted 
in Esther B. Covalt ‘‘Title to all that portion of Sec- 
tion 17, Township 20 North, Range 47, West of the 6th 
P.M., in Morrill County, Nebraska, north of the 
pasture fence line as it existed April 3, 1976, as ex- 
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tended to the east and the west boundary lines of 
said Section 17 * * *.” 

This being an equitable action, it is tried de novo 
in this court, giving consideration to the fact that the 
trial court observed the witnesses, their manner of 
testifying, accepted one version of the facts rather 
than the opposite, and also that the trial court in- 
spected and viewed the premises. Waite v. Sales- 
trom, 201 Neb. 224, 266 N. W. 2d 908; Webb v. Lamb- 
ley, 181 Neb. 385, 148 N. W. 2d 835. 

The basic question to be decided is whether the 
evidence justifies the reformation of the deeds. The 
applicable rules of law are: (1) Reformation for 
mistake will be granted where the mistake is mutual 
to both parties. Waite v. Salestrom, supra: Booth 
v. Wilkinson, 195 Neb. 730, 240 N. W. 2d 578. (2) 
Such mutual mistake must be proved by clear, con- 
vincing and satisfactory evidence. Waite v. Sales- 
trom, supra; Booth v. Wilkinson, supra. 

We find the record discloses evidence to the 
degree required by law that both parties understood 
the fence line as extended was to be the north line of 
the property purchased by plaintiff. It is clear that 
the fence was known to both parties; it was referred 
to as the boundary in Mrs. Covalt’s memorandum 
which plaintiff read before the memorandum agree- 
ment was prepared and signed; and it is so referred 
to in the memorandum agreement set out in the un- 
executed contract which Mr. Bulger testified repre- 
sented the understanding of the parties. This is re- 
inforced by the action of the Covalts in extending the 
existing fence east without protest from the plaintiff 
and their delay in extending it west upon request by 
plaintiff so that he could fill in a blowout in that 
area. The trial court was justified in finding from 
such evidence that the parties understood the fence 
was the line notwithstanding other references to the _ 
south half of the section. 

It is appropriate to note that a visible monument 
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known to both parties and considered by them as de- 
fining the boundaries is particularly persuasive evi- 
dence of the boundary location notwithstanding a 
deed description to the contrary. Burke v. Welch, 92 
Neb. 773, 189 N. W. 684; Booth v. Wilkinson, supra. 
When all parties to a deed intended that it convey a 
certain property with a designated boundary, and 
there is no mistake about the identity of the property 
to be conveyed, but the deed incorrectly includes 
more land than the parties intended and both parties 
labored under the same misapprehension that the 
deed only described the land intended to be con- 
veyed, there is a mutual mistake in the deed which 
equity may reform. Lippire v. Eckel, 178 Neb. 643, 
1384 N. W. 2d 802. Such is the case here. 

We are aware that plaintiff disputes this finding 
and maintains his understanding was that he pur- 
chased the south half of the section as reflected by 
survey. We conclude, however, that the evidence 
outlined above is legally sufficient and more per- 
suasive that the finding and decision of the trial 
court were correct. The fact that plaintiff denies it 
does not preclude the reformation. Booth v. Wilkin- 
son, supra; Olds v. Jamison, 195 Neb. 388, 238 N. W. 
2d 459. 

Plaintiff argues that certain evidence was im- 
properly received and considered at trial. Such 
matters were not assigned as error and will not be 
considered here. McClellen v. Dobberstein, 189 
Neb. 669, 204 N. W. 2d 559. Moreover, our ex- 
amination of the record discloses no error as would 
require our taking note of the same absent such as- 
signment. 

The judgment and decree of the trial court are 
correct and are affirmed. 

AFFIRMED. 
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MILLARD WAREHOUSE, INC., A NEBRASKA CORPORATION, 
APPELLEE, V. HARTFORD FIRE INSURANCE COMPANY, 
FIREMAN’S B'UND INSURANCE Co., AND THE INSURANCE 
CoMPANY OF THE STATE OF PENNSYLVANIA, EACH A 
CORPORATION, APPELLANTS. 

283 N. W. 2d 56 


Filed September 11, 1979. No. 42266. 


1. Pleadings: Insurance. An insurer’s duty to defend an action 
against the insured must, in the first instance, be measured by the 
allegations of the petition against the insured. 

2. Pleadings: Insurance: Words and Phrases. A petition alleging a 
nuisance does not, by itself, allege an accident. 

3. Liability: Insurance: Words and Phrases. Under a liability 
policy issued by an insurance company to its insured obligating it 
to pay on behalf of the insured all sums which the insured shall be- 
come legally obligated to pay as damages because of bodily injury 
or property damage ‘‘caused by an occurrence,’’ and to defend any 
suit against the insured seeking damages on account of such bodily 
injury or property damage, and defining ‘‘occurrence’’ as meaning 
an “accident, including continuous or repeated exposure to condi- 
tions, which result in bodily injury or property damage neither ex- 
pected nor intended from the standpoint of the insured,’’ the insur- 
ance company is not obligated to defend its insured in an action 
brought against it by a third party based upon ‘‘nuisance”’ nor to 
pay any sums which the insured shall become legally obligated to 
pay by virtue of said action. 

4. Liability: Insurance: Words and Phrases: Damages. Where 
acts are voluntary and intentional and the injury is the natural 
result of the act, the result was not caused by accident even though 
that result may have been unexpected, unforeseen, and unintended. 

5. Liability: Intent: Words and Phrases: Torts. The lack of intent 
to do harm on the part of the actor does not by itself compel a con- 
clusion that the result was caused by accident. The element of 
foreseeability cannot be ignored. 

6. Liability: Torts: Words and Phrases. An effect which is the 
natural and probable consequence of an intentional act or of a 
course of action is not an accident. 

7. Torts: Words and Phrases: Damages. One who takes a calcu- 
lated risk by pursuing a course of action after being advised of the 
possibility of harm resulting therefrom may not claim that the re- 
sulting damage was accidental. 


Appeal from the District Court for Douglas Coun- 
ty: SAMUEL P. Canic.ia, Judge. Reversed. 
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Pilcher, Howard & Dustin, for appellant Hartford. 
Ronald H. Stave of the Law Offices of Emil F. 
Sodoro, P.C., for appellant Fireman’s Fund. 


Cassem, Tierney, Adams, Gotch & Douglas, for 
appellant Pennsylvania. 


Marks, Clare, Hopkins & Rauth, for appellee. 


Heard before BosLauGH, McCown, BRoDKEY, and 
Hastines, JJ., and FaAHRNBRUCH, District Judge. 


PER CURIAM. 

The defendants, Hartford Fire Insurance Com- 
pany, Fireman’s Fund Insurance Co., and The In- 
surance Company of The State of Pennsylvania, 
have appealed to this court from a decree entered by 
the District Court for Douglas County in an action 
brought by the plaintiff, Millard Warehouse, Inc., a 
Nebraska corporation, to obtain a declaratory judg- 
ment against the three defendants, requesting that 
the court construe the provisions of the several poli- 
cies of insurance issued by the defendant companies 
to the plaintiff, and praying that the court order 
each of the defendants to defend the plaintiff in an 
action brought against it by Ralph E. Tetrick and his 
wife, Marilyn Tetrick, hereinafter referred to as 
“Tetricks;’’ and also that the court order the defend- 
ants to pay any judgment that may be rendered 
against it in that action within the defendants’ policy 
limits. 

In its decree entered after trial on June 20, 1978, 
the court found that the allegations of the petition for 
declaratory judgment were generally true; and that 
the defendants, Hartford Fire Insurance Company, 
hereinafter referred to as ‘‘Hartford,’’ and Fire- 
‘ man’s Fund Insurance Co., hereinafter referred to 
as ‘‘Fireman’s Fund,’’ were obligated under the 
terms and conditions of their respective insurance 
policies issued to the plaintiff to defend the plaintiff 
against the claims asserted by Tetricks in their ac- 
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tion above referred to, and were also obligated un- 
der their policies to pay any judgment for damages 
awarded to Tetricks in said lawsuit, within the limits 
of the coverage thereunder. The court further found 
that the defendant, The Insurance Company of The 
State of Pennsylvania, hereinafter referred to as 
‘‘Pennsylvania,’’ was obligated to satisfy any judg- 
ment in favor of the Tetricks in excess of the policy 
limits of the insurance policies issued by the other 
two defendants, in any amounts within the limits of 
Pennsylvania’s policy, and subject to a deduction for 
self-insured retention. In this decree, the court also 
found that the plaintiff was entitled to an allowance 
of attorney’s fees and set the amount thereof, after a 
separate hearing for that purpose. 

The record reveals that plaintiff, Millard Ware- 
house, Inc., is a corporation generally engaged in 
the warehouse business in Omaha, Nebraska. In the 
early 1960’s, it bought a parcel of real estate which is 
now located on the outskirts of the city of Omaha, 
east of 132nd Street, and bordered on the south by 
the west branch of the Little Papillion Creek, herein- 
after referred to as the ‘‘Creek.’’ At the time the 
real estate was purchased, it was zoned ‘‘Indus- 
trial.’”’ Because of the fact that some of the prop- 
erty bordering the Creek was low-lying, the Omaha 
city council, in 1974, rezoned the property, including 
plaintiff's property, as ‘‘S-3’’ zoning, which is ‘‘flood 
plain’’ zoning. Under that zoning classification, all 
construction upon the property so zoned was forbid- 
den unless the property level was raised above the 
100-year flood level. The above change in zoning be- 
came effective on November 20, 1974. Prior to that 
date, however, the plaintiff had begun filling in its 
low-lying lots and had constructed a dirt pad adja- 
cent to its existing warehouse, upon which it planned 
to build an additional warehouse. Pursuant to such 
plans, plaintiff removed dirt from its property adja- 
cent to the creek banks to complete the fill and build 
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the pad, widened the channel of the Creek, and 
graded the banks so as to improve the Creek’s ca- 
pacity during flood stages. After the completion of 
the pad and fill, and being aware that contentions 
were being made by certain government agencies 
that the plaintiff’s project would be an obstruction in 
the Creek and would increase the possibility of up- 
stream flooding, the plaintiff, in 1974, retained the 
services of one Wilbur F’. Rogers, a professor at the 
University of Nebraska at Omaha, and an eminent 
hydrologist, to assist in the planning for the con- 
struction of the new warehouse upon the fill and pad, 
and to meet the objections of which plaintiff had 
been apprised. Dr. Rogers made engineering stud- 
ies of the flood flows and backwater profiles which 
had been developed by the Nebraska Natural Re- 
sources Commission from previous studies by the 
U.S. Army Corps of Engineers. In his report, Dr. 
Rogers concluded that because of channel improve- 
ments made by the Millard Warehouse and other im- 
provements made during the construction of the 
Millard airport, the channel capacity of the west 
branch of the Creek had been increased, the effect of 
which was to lower the flood levels. He also pointed 
out that the Nebraska Natural Resources Commis- 
sion’s backwater profile shows that the expected 
flood level of the Millard Warehouse pad was actual- 
ly 3 feet lower than expected flood levels above or 
below that point; and that the net effect of the work 
done by the Millard Warehouse actually reduces 
flood levels. He further concluded that the effects of 
the improved reach of the Millard Warehouse are 
transmitted upstream and result in even lower flood 
levels upstream. He stated that engineering facts 
clearly show that no adverse flood level effects re- 
sult as a consequence of the Millard Warehouse con- 
struction. He concludes by stating: ‘‘I can foresee 
no adverse effects to property upstream or down- 
stream as the result of the Millard Warehouse con- 
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struction.’’ Also in his report on the matter made to 
HUD/FTIA in Kansas City, Missouri, dated June 4, 
1976, Dr. Rogers in his conclusion stated: ‘‘Based 
upon all observed and calculated expected hydraulic 
conditions, there is almost no chance that the Millard 
Warehouse construction will adversely affect 100- 
year flood flows in the West Branch of the Papillion 
Creek.’’ Dr. Rogers also concluded that the pro- 
posed 100-year flood level determined by the U.S. 
Army Corps of Engineers was much too high, and, in 
fact, would be considerably less than their projec- 
tions. 

Based upon the foregoing information, the plain- 
tiff, in April 1975, filed an application before the 
Omaha city council to have its property rezoned 
from ‘‘flood plain’’ classification to ‘‘industrial.’’ 
Objections to the requested rezoning were made to 
the Omaha city council by the Nebraska Natural Re- 
sources Commission, the Papio Natural Resources 
District, and the Omaha Airport Authority. The 
Omaha city council, after hearing, voted to grant the 
rezoning of plaintiff's property, but the mayor 
vetoed that action. However, in April 1976, the city 
council voted 5 to 2 to override the mayoral veto, 
and the plaintiff's property was thereupon rezoned 
to ‘‘Industrial,’’ following which the plaintiff pro- 
ceeded to construct its warehouse upon the pad. 

A short time prior to that date, however, to wit, on 
February 6, 1976, Ralph E. Tetrick and Marilyn Tet- 
rick obtained title to a piece of property located a 
short distance upstream from the plaintiff’s prop- 
erty and on the opposite bank of the Creek, by virtue 
of foreclosing a mortgage thereon and the issuance 
of a sheriff’s deed to the property following its sale 
upon foreclosure. On March 3, 1977, after the con- 
struction of the plaintiff’s warehouse had been sub- 
stantially completed, Tetricks filed their action 
against the Millard Warehouse in the District Court 
for Douglas County for an order requiring the 
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Millard Warehouse to abate and remove the nui- 
sance, or in the alternative, for a judgment against 
the Millard Warehouse for $700,000 and general dam- 
ages. In their petition, the Tetricks alleged the 
filling and building of the pad by the Millard Ware- 
house and that the Millard Warehouse was aware 
that its property was located within the floodway 
and flood plain of the west branch of the Papillion 
Creek; that the building and the pad constituted an 
artifical obstruction in the floodway of the Creek 
“‘and as such constitutes a public nuisance, specially 
damaging the plaintiffs as hereinafter alleged.”’ 
(Emphasis supplied.) They further alleged that the 
building and pad will impair and impede the flow of 
the water in the west branch of the Papillion Creek 
and will considerably raise the level of the water 
during flood periods so as to flow onto the plaintiffs’ 
(Tetricks) land; and that prior to the construction of 
the building and pad, plaintiffs’ land would not have 
been inundated by flood water. Tetricks further al- 
leged that their property was damaged and that they 
‘have been deprived of the use of said land in that 
before the plaintiffs can use their land, they will be 
required to fill or otherwise raise the level of their 
land at an approximate cost of $700,000.00.’"’ (EKm- 
phasis supplied.) They alleged further that there 
will be future damage to the plaintiffs because of the 
depreciation of the value of their land. Tetrick tes- 
tified by deposition that he had been damaged be- 
cause he had intended to use the property for com- 
mercial purposes, rather than agricultural, but was 
unable to obtain commercial zoning as the result of 
his property being placed in the flood plain, and he 
therefore suffered a loss of income. 

Following the filing of the Tetricks’ lawsuit, 
Millard Warehouse notified the defendant insurance 
companies of that fact and requested that they pro- 
vide it with a legal defense to the suit, under the 
terms of their respective policies. The defendant in- 
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surance companies declined to do so, and denied 
that their respective policies required them to pro- 
vide a defense to Tetricks’ action or to pay any judg- 
ment entered against the defendant in that action. 
Thereafter, on May 4, 1977, plaintiff filed its petition 
for a declaratory judgment in the instant case 
against the defendants, alleging that the insurance 
companies were obligated under the terms of their 
policies issued to plaintiff to defend against the 
Tetricks’ claims and to pay any judgments against 
plaintiff. All parties thereafter filed motions for 
summary judgment, which were subsequently over- 
ruled; and the matter came to trial, with the results 
previously indicated. 

The types of coverage and pertinent provisions of 
the insurance policies issued by the defendants in 
this case were as follows: On October 17, 1973, 
defendant Hartford issued to plaintiff its special 
multi-peril policy, effective from October 17, 1973, to 
October 17, 1976, whereby, in addition to other cov- 
erages, it insured the plaintiff against liability by its 
SMP liability insurance form and comprehensive 
general liability, with limits up to $300,000 for per- 
sonal injury or property damage. On October 17, 
1976, defendant Fireman’s Fund issued to plaintiff 
its so-called ‘‘portfolio policy,’’ effective from Octo- 
ber 17, 1976, to October 17, 1979, which, in addition to 
other forms of coverage, insured plaintiff by a com- 
prehensive general liability clause, with limits up to 
$300,000 for personal injury or property damage. On 
October 14, 1973, defendant Pennsylvania issued to 
plaintiff an ‘‘umbrella liability policy’’ effective for 
the period from October 14, 1973, to October 14, 
1976; and said policy was thereafter renewed for the 
period of October 14, 1976, to October 14, 1977. Un- 
der that policy, defendant Pennsylvania insured 
plaintiff in the sum of $3,000,000 against liability in 
excess of its underlying insurance coverages, but 
subject to a deduction, referred to as a ‘‘self-insured 
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retention,’’ in the amount of $25,000. 

The insurance policies issued by defendants Hart- 
ford and Fireman’s Fund contained substantially 
identical clauses, reading as follows: ‘““COVERAGE 
— BODILY INJURY AND PROPERTY DAMAGE 
LIABILITY. 

“The Company will pay on behalf of the insured 
all sums which the insured shall become legally 
obligated to pay as damages because of bodily in- 
jury or property damage to which this insurance 
applies, caused by an occurrence, and the Company 
shall have the right and duty to defend any suit 
against the insured seeking damages on account of 
such bodily injury or property damage, even if any 
of the allegations of the suit are groundless, false or 
fraudulent, and may make such investigation and 
settlement of any claim or suit as it deems ex- 
pedient, but the Company shall not be obligated to 
pay any claim or judgment or to defend any suit 
after the applicable limit of the Company’s liability 
has been exhausted by payment of judgments or set- 
tlements. 

‘“ ‘OCCURRENCE’ means an accident, including 
continuous or repeated exposure to conditions, which 
results in bodily injury or property damage neither 
expected nor intended from the standpoint of the in- 
sured. 

‘““ “PROPERTY DAMAGE” means (1) physical in- 
jury to or destruction of tangible property which oc- 
curs during the policy period, including loss of use 
thereof at any time resulting therefrom, or (2) loss 
of use of tangible property which has not been 
physically injured or destroyed provided such loss of 
use is caused by an occurrence during the policy pe- 
riod.”’ 

The ‘‘umbrella liability policy’’ issued by Pennsy]l- 
vania contains no provisions requiring that company 
to defend any actions brought against its insured, 
and plaintiff concedes this fact, and admits that its 
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reason for making Pennsylvania a party defendant 
to the lawsuit was because it felt that Pennsylvania 
was a necessary party to the lawsuit. Plaintiff con- 
tends, however, that in the event the Tetricks obtain 
a judgment against the Millard Warehouse, Pennsyl- 
vania under its excess liability provisions is obli- 
gated to pay any amount of such judgment in excess 
of the basic insurance liability for which the other 
defendants may be liable, less, of course, the self- 
retention liability of Millard Warehouse. Pennsyl- 
vania’s liability is limited to the amount of its ‘‘Ulti- 
mate Net Loss,”’ as that term is defined in its policy. 

In their briefs on appeal, defendants list numerous 
assignments of error, their principal contentions 
being that the court erred in finding and holding that - 
there was an ‘‘occurrence’’ within the meaning of 
the policies of insurance issued by them; that the 
court erred in finding that there was property dam- 
age within the policy definitions of that term; that 
the court erred in its assessment and award of attor- 
ney’s fees; and, in addition, Pennsylvania has as- 
signed as error the failure of the trial court to find 
that plaintiff had not exhausted its underlying cov- 
erage and its self-retention, which are conditions 
precedent to coverage under that defendant’s policy. 

It seems clear that before Hartford and Fireman’s 
Fund have the duty under their policies to defend ac- 
tions against the insured for damages or to pay 
claims or judgments against their insured for such 
damages, it must first appear that such damages 
were caused by an ‘‘occurrence,’’ which term is de- 
fined in the policies as meaning an “ ‘accident,’ 
including continuous or repeated exposure to condi- 
tions, which results in bodily injury or property 
damage neither expected nor intended from the 
standpoint of the insured.’’ (Emphasis supplied.) 
Before discussing the question of whether the facts 
in the instant case do or do not fit within the above 
definition of ‘‘occurrence,’’ we first consider the 
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question of whether Tetricks’ cause of action against 
Millard Warehouse was properly pleaded in their 
petition so as to require those insurance companies 
to defend against the lawsuit. The rule is well set- 
tled in Nebraska that an insurer’s duty to defend an 
action against the insured must, in the first instance, 
be measured by the allegations of the petition 
against the insured. Woodmen of the World Life 
Ins. Soc. v. Peter Kiewit Sons’ Co., 196 Neb. 158, 241 
N. W. 2d 674 (1976); Hartford Acc. & Ind. Co. v. 
Olson Bros., Inc., 187 Neb. 179, 188 N. W. 2d 699 
(1971). It is clear from an examination of the al- 
legations contained in Tetricks’ petition that their 
action against Millard Warehouse is based upon the 
contention that the actions of Millard Warehouse, in 
artifically obstructing the floodway of the west 
branch of the Papillion Creek, constituted a ‘‘public 
nuisance,’” and they specifically so allege. In 
Town of Tieton v. General Ins. Co., 61 Wash. 2d 716, 
380 P. 2d 127 (1963), a case strongly relied upon by 
the defendant insurance companies, that court 
stated: ‘‘A complaint alleging an unconstitutional 
taking or damaging, or nuisance, by itself, did not 
allege an accident.’’ We point out, also, that under 
the policy definition of ‘‘occurrence,’’ an occurrence 
is specifically defined as an accident, notwithstand- 
ing the arguments advanced by Millard Warehouse 
to the effect that an occurrence is broader than an 
accident. Also, in American Cas. Co. of Reading, 
Pa. v. Minnesota F.B.S. Co., 270 F. 2d 686 (8th Cir., 
1959), that court stated: ‘‘The Farm Bureau had 
created and maintained a nuisance as was so char- 
acterized by the attorney for the claimants and as 
was charged in the various complaints in the suits 
against the Farm Bureau in state court. It cannot, 
logically, be said that the resulting damages com- 
plained of were caused by accident.’’ In Clark v. 
London & Lancashire Indemnity Co., 21 Wis. 2d 268, 
124 N. W. 2d 29 (1963), the court held that there is no 


528 NEBRASKA REPORTS [VoL. 204 


Millard Warehouse, Inc. v. Hartford Fire Ins. Co. 


duty to defend when a complaint against the insured 
alleges a nuisance. To the same effect, see Farm- 
ers Elevator Mut. Ins. Co. v. Burch, 38 Ill. App. 2d 
249, 187 N. E. 2d 12 (1962). While there are con- 
cededly cases holding to the contrary, we believe 
that the rule as stated above constitutes the general 
rule. In view of the foregoing rules, and particu- 
larly in view of the fact that Tetricks’ petition con- 
tains no allegations as to an ‘‘occurrence”’ or an ‘‘ac- 
cident,’’ it would seem that the defendant insurance 
companies are correct in their contention that they 
were not obligated to defend Millard Warehouse in 
the Tetricks’ lawsuit. 

Even assuming, however, that the allegation of a 
‘nuisance’ could be construed as being sufficiently 
broad to inferentially allege an ‘‘occurrence”’ or an 
“‘accident,’’ we believe that the facts of this case as 
revealed by the record are insufficient to establish 
an “‘occurrence’”’ as that term is defined in the policy 
provisions. Defendants rely principally upon the 
following cases in support of their contention that 
they are not obligated to provide a defense or to pay 
any judgment which may be rendered against 
Millard Warehouse. In Foxley & Co. v. United 
States Fidelity & Guaranty Co., 203 Neb. 165, 277 N. 
W. 2d 686, decided on April 24, 1979, the policy in- 
volved contained the identical definition of ‘‘occur- 
rence’’ as contained in the Hartford and Fireman’s 
Fund policies. The facts of that case were that both 
Foxley and American Savings Company claimed 
ownership of a waterline system and hydrants in 
certain lands in the northern part of an existing 
water distribution system of an ordnance plant in 
Mead, Nebraska, each claiming under a quitclaim 
deed from the United States. Foxley & Co. caused a 
number of the water hydrants to be severed from 
the water system under claim of ownership; and 
American Savings Company then filed an action 
against Foxley, and recovered a judgment in its ac- 
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tion, which judgment was not appealed. Foxley & 
Co. then instituted an action against its insurer for 
its failure to defend it in the American Savings Com- 
pany action or to satisfy the judgment. The insur- 
ance company took the position that the actions of 
Foxley & Co. resulting in damage to the water sys- 
tem were intentional and therefore not an ‘‘acci- 
dent’”’ within the meaning of the policy provision. In 
our opinion we held that where one intentionally 
does damage to the property of another in the mis- 
taken belief that the property belongs to him, the 
property damage is not, within the meaning of an in- 
surance policy, an ‘‘accident’’ neither expected nor 
intended from the standpoint of the insured. In our 
opinion we quoted with approval Thomason v. 
United States Fidelity & Guaranty Co., 248 F. 2d 417 
(5th Cir., 1957), where that court stated: ‘‘Where 
acts are voluntary and intentional and the injury is 
the natural result of the act, the result was not 
caused by accident even though that result may 
have been unexpected, unforeseen and unintended.”’ 

All three defendants cite and rely upon the case of 
Town of Tieton v. General Ins. Co., supra, in which 
the Supreme Court held that contamination of the 
property owner’s well caused by seepage from a 
sewage lagoon, which was located approximately 
300 feet from the well and which had been con- 
structed by the town with knowledge of the potential 
hazard of pollution, was not caused by ‘‘accident’’ 
within the town’s liability policy covering injury to 
property caused by accident. In that case it was 
stipulated that the lagoon was designed by and con- 
structed upon the advice and with the approval of 
certain professional engineers employed by the town 
of Tieton, and that the lagoon was constructed by the 
town in a manner which was approved by state and 
local health agencies. It was operated precisely in 
the manner planned, expected, desired, and intend- 
ed, and in the same manner as numerous other sew- 
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age lagoons similarly designed and planned. The 
town of Tieton did not intend that the well would be- 
come contaminated, but the record indicated that 
the seepage is the normal and expected resuit of the 
operation of this type of sewage facility. There was 
no dispute that the state agencies, the town, and the 
engineers recognized the possibility of contamina- 
tion of the well. The mayor testified that the main 
basis of his and the town council’s determination to 
assume the risk of the danger of contamination was 
the fact that the engineers had obtained the approval 
of the pollution control commission and the state 
health department regarding the location and con- 
struction of the lagoon. The court in its opinion 
stated: ‘‘No one contends that the contamination of 
the well was intended. Yet, the lack of such intent 
does not by itself compel us to conclude that such re- 
sult was ‘caused by accident.’ The element of fore- 
seeability cannot be ignored. * * * The evidence 
most favorable to respondent supports no more than 
a finding that respondent took a calculated business 
risk that the Pugsley property would not be dam- 
aged. * * * But, when, under the facts of this case, 
the possibility of contamination became a reality, it 
cannot be said that the result was ‘unusual, unex- 
pected, and unforeseen.’ ’’ In City of Kimball v. St. 
Paul Fire & Marine Ins. Co., 190 Neb. 152, 206 N. W. 
2d 682 (1973), the court distinguished Town of Tieton 
v. General Ins. Co., supra, and impliedly approved 
that case upon its distinctive facts, by stating: 
‘We have no question about that case. It is readily 
distinguishable from the instant one. The Town of 
Tieton had several reports in writing that there was 
a possibility of contamination of the adjoining prop- 
erty owner’s well because of the nature of the soil. 
Disregarding this possibility, it went ahead with con- 
struction without making a prior arrangement with 
the well owner.’’ In the City of Kimball case there 
was no evidence that the city ever had any knowl- 
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edge of the possibility of contamination of the well. 

It is Millard Warehouse’s contention that because 
of the fact it followed the advice of its own expert, a 
hydrologist, after being forewarned of the possibility 
of resulting flood damage from the erection of its 
building and pad, that it cannot be said the resulting 
damage, if any, was intended or expected. The 
president of the warehouse, Larry Larsen, specifi- 
cally testified that he did not intend to cause harm 
or damage to any property owner, and relied upon 
the conclusion and advice of his own expert in that 
regard. A similar contention was made in the case 
of Hardware Mut. Cas. Co. v. Gerrits, 65 So. 2d 69 
(Fla., 1953). In that case the court stated: ‘‘As- 
suming that the surveyor made a mistake in locat- 
ing the boundary line and that the Plaintiff relied on 
the erroneous survey, nevertheless the fact Plaintiff 
constructed his building so that it encroached upon 
the adjoining lot cannot be termed an accident. 
When a person understands facts to be other than 
they are and is free from negligence, a ‘mistake of 
fact’ occurs. An effect which is the natural and 
probable consequence of an act or course of action is 
not an accident. The effect which was the natural 
and probable consequence of the Plaintiff's act in 
erecting the building was the encroachment on the 
adjoining property. This is true whether the Plain- 
tiff knew the facts as they were or understood them 
to be other than they were. The result or effect 
would be the same. 

“Plaintiff deliberately and designedly (although 
erroneously) located the building on a part of the 
adjoining property and he intended to build it at that 
particular site. The fact that he relied upon a sur- 
vey does not change the situation in the least. To 
hold that the mere fact the surveyor made a mistake 
and that the Plaintiff in reliance on the erroneous 
survey, constructed his building on the adjoining 
property by accident would lead to the result that 
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one insured, who relied on his own calculations of 
where the true boundary line existed, and en- 
croached on contiguous property would be denied a 
recovery, and another insured, who relied on a sur- 
vey, would be allowed to recover. The inequitable 
consequences of such an interpretation forbid our 
concurrence therein.’’ Similarly, in Thomason v. 
United States Fidelity & Guaranty Co., 248 F. 2d 417 
(5th Cir., 1957), the court held that a policy under- 
taking to pay damages because of injury to or de- 
struction of property caused by ‘‘accident’’ did not 
cover damage caused by trespass upon the property 
of a country club by an employee of an insured con- 
tractor, when an employee operating a bulldozer 
mistakenly took out-of-bounds markers of the club 
for the boundary stake and cleared up to them, since 
the trespass was the result of mistaken and errone- 
ous belief of the employee as to where he was to go 
for the doing of that which he was directed to do. 

Similarly, although Larsen, the president of 
Millard Warehouse, contends that he acted pursuant 
to the best advice of his hired expert, and that he 
had no intention of causing harm, it appears that he 
took a calculated risk in so doing, after being ad- 
vised of the possibility of flood damage, and that his 
actions in constructing the warehouse and pad did 
not constitute an ‘‘occurrence’”’ or ‘‘accident’’ as de- 
fined in the policies issued by the defendant com- 
panies. In view of our conclusion, we deem it un- 
necessary to deal with other issues raised in the 
briefs of the parties. 

We conclude that the trial court erred in ordering 
Hartford and Fireman’s Fund to defend the plaintiff 
herein in the Tetricks’ action, and to pay all dam- 
ages and judgments awarded to said Tetricks; and 
also in ordering Pennsylvania to afford coverage 
and pay any amounts as excess coverage under 
their policy. We also find that the trial court erred 
in awarding attorney’s fees to plaintiff for the serv- 
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ices of its attorney because of its failure to prevail in 
this appeal; and that the judgment of the District 
Court must be and hereby is reversed. 

REVERSED. 

BRODKEY, J., dissenting. 

I must respectfully dissent from the majority opin- 
ion. Not only do I feel that it has applied incorrect 
legal principles, but I feel the result is highly in- 
equitable. 

I start my discussion with the very recent case of 
Pachucki v. Republic Ins. Co., 278 N. W. 2d 898, de- 
cided May 30, 1979, by the Supreme Court of Wiscon- 
sin. The homeowner’s policy in that case provided 
that the policy did not apply to bodily injury or 
property damage which is either expected or in- 
tended from the standpoint of the insured. In its 
opinion the court outlined three general rules that 
have emerged with respect to the construction of an 
intentional tort exclusion, as follows: ‘‘(1) The mi- 
nority view follows the classic tort doctrine of look- 
ing to the natural and probable consequences of the 
insured’s act; (2) The majority view is that the in- 
sured must have intended the act and to cause some 
kind of bodily injury; (3) A third view is that the in- 
sured must have had the specific intent to cause the 
type of injury suffered.’’ The same rule would ap- 
ply to property damage. 

Which view has Nebraska adopted? I believe that 
Nebraska has clearly adopted the majority rule. In 
State Farm Fire & Cas. Co. v. Muth, 190 Neb. 248, 
207 N. W. 2d 364 (1973), which case involved a home- 
owner’s insurance policy containing an exclusion for 
‘bodily injury . . . which is either expected or in- 
tended from the standpoint of the insured,” although 
admittedly factually dissimilar from the instant 
case, this court clearly stated: ‘‘We hold on the 
basis of the authorities which we hereinafter cite 
that, under the language of the exclusion in question, 
an injury is either expected or intended if the in- 
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sured acted with the specific intent to cause harm to 
a third party. It seems to us to be immaterial 
whether the injury which results was specifically in- 
tended, i.e., the exclusion would apply even though 
the injury is different from that intended or an- 
ticipated.’’ (Emphasis supplied.) This to me clear- 
ly indicates the adoption of the majority rule re- 
ferred to above. State Farm Fire & Cas. Co. v. 
Muth, supra, has never been overruled by this court, 
and still remains the law of this state. Foxley & Co. 
v. United States Fidelity & Guaranty Co., 203 Neb. 
165, 277 N. W. 2d 686 (1979), cited in the majority 
opinion, was a division opinion, not an opinion of the 
full court, and involved a mistake of law rather than 
a mistake of fact. However that may be, the fact re- 
mains that although the court mentioned Muth in 
passing, it did not specifically overrule Muth. The 
specific holding in Foxley is set out in the opinion as 
follows: ‘‘While we are aware of cases to the con- 
trary, we hold that a policy undertaking to pay dam- 
ages because of injury to or destruction of property 
caused by accident does not cover damages caused 
by the trespass of the policyholder upon the land of 
another when the damage is the natural result of the 
intentional act of the policyholder.”’ 

In this case, the record is clear that Millard Ware- 
house did not build the pad or the warehouse with 
the specific intention of causing harm to the Tetricks 
or any other person. Not only did the president of 
the corporation, Mr. Larsen, not harbor any such in- 
tention, as he testified, but on the contrary he had 
been assured by a competent expert, and on the 
basis of his own experience with the Creek extending 
over a long period of years, that the threatened flood 
danger was exaggerated and practically nonexist- 
ent, and could safely be disregarded. There is also 
evidence in the record establishing there have been 
no floods despite the fact that there have been very 
heavy downpours of rain in the intervening years. 
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Nor is it likely that Millard Warehouse would have 
intentionally risked its very large investment in its 
physical facilities, or the 10 million dollars in cus- 
tomers’ property stored on its premises, by inten- 
tionally and knowingly increasing the danger of loss 
or damage which would be caused by the flooding of 
its premises. Under the majority rule, above cited, 
it is clear that Millard Warehouse did not intend 
damage to anyone; and hence the policy exclusion is 
not applicable, and the insurance companies should 
be required to defend the lawsuit brought by the Tet- 
ricks. We might add that the authorities cited by 
the majority are clearly distinguishable from the in- 
stant case for the reason that in none of the cases 
cited by the majority had the insured ever received 
expert or professional advice, contrary to the claims 
of the government agencies involved, that it was 
safe to proceed with the course of action planned, as 
was true in this case. 

As a further basis for reversing the judgment of 
the District Court, the majority opinion makes two 
other points. They cite the general rule adopted in 
Nebraska to the effect that the duty of an insurance 
company to defend an action must at the outset be 
judged by the allegations contained in the pleadings 
filed by the third party against the insured. They 
point out that the Tetricks’ lawsuit specifically al- 
leges that the construction of the warehouse and pad 
by Millard Warehouse constitutes a ‘“‘public nui- 
sance,”’ and they cite authorities in support of the 
rule that an allegation of a ‘‘nuisance”’ by itself does 
not allege an accident, none of which cases are, 
however, Nebraska cases. We point out, however, 
that there is a split of authority in the country on the 
question, and there are also many decisions holding 
to the contrary. See, Annotation, Allegations in 
third person’s action against insured as determining 
liability insurer’s duty to defend, 50 A.L.R. 2d 458; 
Annotation, Injury from nuisance maintained by in- 
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sured as within coverage of public liability policy, 98 
A.L.R. 2d 1047. 

In White v. Smith, 440 S. W. 2d 497 (Mo. App., 
1969), the court stated: ‘‘Instant plaintiffs’ suit was 
‘for nuisance.’ An actionable nuisance may be 
‘ “anything wrongfully done or permitted, which in- 
jures or annoys another in the enjoyment of his legal 
rights.’’’ ‘[N]Juisance is a condition, and not an act 
or failure to act of the person responsible for the 
condition.’ 66 C.J.S. Nuisances § lla, 1.c. 752. It 
does not rest or depend upon the degree of care 
used, but upon the degree of danger existing with the 
best of care. So, in determining liability for the 
maintenance of a nuisance, whether defendant was 
negligent and what his intention, design or motiff 
may have been alike became immaterial.” 

Also, in Grand River Co. v. Ohio Cas. Ins. Co., 32 
Ohio App. 2d 178, 289 N. E. 2d 360 (1972), the court 
stated: ‘‘The amended petition in the Lake County 
case contains two causes of action, each founded 
upon different theories of liability. The first cause 
of action contains allegations of nuisance and tres- 
pass. It is alleged that Grand River was guilty in 
the following respects. * * * [i]n allowing said in- 
dustrial wastes to be emitted in large quantities 
from their stacks and to settle on the person, houses, 
automobiles, and other chattels of the plaintiff, con- 
stitute a continuing nuisance and trespass in the fol- 
lowing particulars, to wit: * * *. 

“The allegations as made in the second cause of 
action assert the knowledge and willful intent of the 
defendant. Such allegations are not based upon nui- 
sance, trespass or negligence as such are to be found 
in the first cause of action. 

‘‘We hold, and the plaintiff concedes, that the de- 
fense of the second cause of action could not be re- 
quired under the definition of ‘occurrence’ as con- 
tained within the policy. Such allegations would not 
constitute a claim for damages ‘neither expected 
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nor intended from the standpoint of the insured.’ 

‘‘However, allegations of knowledge and intent do 
not appear in the first cause of action, and could well 
come within the meaning of ‘occurrence’ as con- 
tained within the policy.’’ See, also, Wolk v. Royal 
Indemnity Co., 27 Misc. 2d 478, 210 N.Y.S. 2d 677 
(1961). I am of the opinion that the duty of an insur- 
ance company to defend under its policy should not 
rest upon a narrow interpretation of perhaps loosely 
used words in a petition, words chosen by a third 
party suing the insured, but should be controlled by 
the actual facts of the case; and the nature of the 
Tetricks’ claim is such as to require the defendant 
insurance companies to defend. 

I also note that the Tetricks’ case is still pending 
trial; and that as plaintiffs therein, the Tetricks may - 
still have the opportunity, and may well decide, to 
amend or add allegations to their petition, with the 
result that defendants might be obligated to render a 
defense to Millard Warehouse. 

I would sustain the judgment of the District Court, 
and would also, as did that court, allow attorney’s 
fees for plaintiff's attorney in the amount it deter- 
mined after a separate hearing thereon, without, 
however, allowance of interest on said attorney’s 
fees. 

F'AHRNBRUCH, District Judge, joins in this dissent. 


IN RE INTERESTS OF LETA HAMILTON, TINA HAMILTON, 
AND BogBsiI JO HAMILTON, CHILDREN UNDER 18 YEARS OF 
AGE. STATE OF NEBRASKA, APPELLEE, V. LINDA 
HAMILTON, NATURAL MOTHER, APPELLANT. 

283 N. W. 2d 66 


Filed September 11, 1979. No. 42307. 


1. Parent and Child: Statutes: Evidence. An order terminating pa- 
rental rights under section 43-209, R. R. S. 1943, must be supported 
by clear and convincing evidence. 
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2. Parent and Child: Appeal and Error: Proof. Where review in 
this court is de novo and a correct judgment or order was made by 
the trial court, it will not be reversed because the trial court may 
have applied an incorrect standard of proof. 


Appeal from the Separate Juvenile Court for 
Douglas County: J. Patrick MULLEN, Judge. Af- 
firmed. 


Michael C. Washburn of Starr, Slowiaczek & 
Washburn, P.C., for appellant. 


Donald K. Knowles, Douglas County Attorney, and 
Robert E. Huston, for appellee. 


Heard before BosLAuGH, CLINTON, and WHITE, JJ., 
and HamiLton and Henprix, District Judges. 


Henprix, District Judge. 

This is an appeal from an order of the Separate 
Juvenile Court for Douglas County, Nebraska, ter- 
minating the parental rights of Linda Hamilton, now 
Linda Floyd, in three of her children, Leta, Tina, 
and Bobbi Jo Hamilton. The appellant will here- 
after be referred to as Linda. 

The original petition was filed by a deputy county 
attorney on September 7, 1976, and stated that Linda 
was the mother and Roberto Cantu was the father of 
the children. The petition further alleged depend- 
ency based upon section 43-202 (1), R. 8. Supp., 1975, 
and neglect based upon section 48-202 (2)(b), R. S. 
Supp., 1975. A guardian ad litem for the children 
and attorneys for Linda and Roberto Cantu were ap- 
pointed. Hearings were held regarding detention, 
evaluation, and review. On June 9, 1977, and pur- 
suant to the stipulation of the parties, the children 
were adjudged dependent and the charge of neglect 
was dismissed. On June 9, 1977, and again at a re- 
view hearing on January 6, 1978, custody of the chil- 
dren was placed in the Douglas County Social Serv- 
ices at the home of Linda. At this time jurisdiction 
of the court over Roberto Cantu was terminated, he 
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having died. Linda was ordered to make certain ef- 
forts to correct deficiencies in the care of the chil- 
dren. On March 21, 1978, a supplemental petition 
was filed alleging failure to correct the condition 
leading to the determination of dependency and 
praying for termination of parental rights. On 
March 30, 1978, a detention hearing was held at 
which Linda failed to appear, and an adjudication 
hearing was held on May 17, 1978, and again Linda 
failed to attend. Further disposition hearing was 
held on July 3, 1978, with Linda present. On that 
date the court terminated parental rights under au- 
thority of section 43-209 (6), R. S. Supp., 1976. Upon 
a motion for new trial being overruled, this appeal 
was lodged. We affirm the judgment of the Sepa- 
rate Juvenile Court. 

Facts recited to support the dependency stipula- 
tion were that just prior to the filing of the original 
petition the children were found very dirty and alone 
in a very dirty apartment. The children had the 
back panel off of a television set so that the wires 
were exposed and in reach of the children. One of 
the children had a wound on her foot that was swol- 
len and evidently untreated. There was also men- 
tion of a bad condition regarding warm winter cloth- 
ing. 
During the pendency of the action, the court set 
down and continued conditions designed to correct 
the dependency. Guidance and supervision was or- 
dered and provided by a number of persons through- 
out Douglas County. The court held hearings and 
admonished. Notwithstanding these efforts, how- 
ever, there was no substantial improvement in the 
care which Linda gave the children. They contin- 
ued to be dirty and ill-clothed. In a report of the 
supervisor of a day care center dated February 16, 
1978, it was stated that the children had worn the 
same clothes every day since January 18th. At the 
center, it was frequently observed that Bobbi Jo 
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had on no underwear. She wore clothes that had not 
been cleaned for an entire week and continued to 
wear them the following week without cleaning. It 
was necessary for the personnel at the day care cen- 
ter to bathe the children and clean their clothes. 
The children were seen without mittens or hats in 
very cold weather. Court-directed attendance at the 
day care school was only sporadic. When con- 
tacted, Linda expressed little concern in this regard. 
Leta, the only child of school age, had nine unex- 
cused absences from school in the first quarter of 
the 1977-78 school year which consisted of 42 days, 
and 20 unexcused absences in the second quarter 
which consisted of 47 days. Linda did not keep ap- 
pointments with the supervising officers, and both a 
supervising probation officer and a supervising serv- 
ice officer stated that during certain periods they 
were successful in contacting Linda only two times 
in 10 visits to the home. Linda did not maintain con- 
tact with supervising personnel, her counsel, or the 
court. Linda failed to attend many of the positive 
parenting classes prescribed. The children ex- 
pressed love for their mother, and are comfortable 
in her presence. However, during the course of this 
matter the children have been in a foster home or 
homes. Upon the infrequent visits by Linda to 
foster homes, the conduct and attitude of the chil- 
dren reveal a minimal trauma in the separation. In 
May of 1978 Linda was married to Jessie Floyd. 
While it appears that this might provide a more 
stable environment for Linda, there is no evidence 
that the marriage would materially affect Linda’s 
care of the children. 

The claim made on behalf of Linda is that the trial 
court may have used the wrong standard of proof in 
disposition. In findings made at the adjudication 
hearing, the trial court stated certain allegations in 
the supplemental petition to be true by a preponder- 
ance of the evidence. No findings were made of 
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either proof by clear and convincing evidence or 
proof beyond a reasonable doubt. The claim is that 
in termination of parental rights, such additional 
standards should be used. 

A similar contention was made in State v. Souza- 
Spittler, ante p. 503, 283 N. W. 2d 48, decided Sep- 
tember 4, 1979. In that case we said: ‘‘While our stat- 
ute, section 43-206.03(3), R. R. S. 1943, specifies that 
the initial finding of jurisdiction may be based on a 
preponderance of the evidence, it does not specify a 
standard for termination, nor did the juvenile court 
specifically relate the standard which it applied. We 
agree that termination should be based on clear and 
convincing evidence. Because we are convinced, 
however, that the evidence before the juvenile court 
clearly satisfied even the stricter ‘clear and convinc- 
ing’ standard, we decline to reverse on this ground. 
Although findings of fact by the juvenile court are 
accorded great weight, the matter is triable de novo 
in this court. See ss. 43-238 and 25-1925, R. R. 8. 
1943.’’ If, on trial de novo, we find the order ter- 
minating the parental rights of Linda is supported 
by clear and convincing evidence, we must affirm. 

An examination of the record reveals an initial de- 
pendency by agreement of the parties. It further re- 
veals, throughout the entire court proceedings, a pe- 
riod of about 22 months, the continued negiect of the 
children by Linda. The court and the people of 
Douglas County provided an abundance of guidance, 
supervision, encouragement, and discipline. It was, 
however, to no avail. Under these circumstances 
the children will benefit from, and the people of the 
State of Nebraska have a right to impose, conditions 
which may distrub the parent-child relationship. 
The decision of the Separate Juvenile Court was sup- 
ported by clear and convincing evidence and should 
be affirmed. 

AFFIRMED. 
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1. Special Assessments: Property. A property owner may collater- 
ally attack a special assessment only for fraud, actual or construc- 
tive, a fundamental defect, or a want of jurisdiction. 

2. Special Assessments. A property owner who attacks a special 
assessment as void has the burden of establishing its invalidity. 

3. Special Assessments: Property. Special assessments are charges 
imposed by law on land to defray the expenses of a local municipal 
improvement on the theory that the property has received special 
benefits from the improvements in excess of the benefits accruing 
to property or people in general. 

4. Special Assessments. Where the physical facts are such that the 
property was not and could not have benefited to any extent ap- 
proaching the amount of the assessment, the levy of assessment 
is then arbitrary and constructively fraudulent and therefore void. 


Appeal from the District Court for Red Willow 
County: Jack H. HENprRIx, Judge. Affirmed. 
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Knapp, District Judge. 

This action in equity was brought by plaintiff to 
have a special assessment upon its real estate in 
sewer district No. 47 of the City of McCook declared 
void and collection thereof enjoined upon the 
- grounds that defendants had failed to comply with 
certain of the statutes governing formation of sewer 
districts, thus rendering the assessment fundamen- 
tally and jurisdictionally deficient, and that the 
sewer system as constructed does not benefit the 
plaintiff to any extent approaching the assessment, 
and that therefore the levy of the assessment is arbi- 
trary and constitutes a constructive fraud upon the 
plaintiff. 

The trial court found for plaintiff upon both of its 
positions and granted the relief prayed. Defendants 
appeal, assigning essentially that the decision is not 
sustained by sufficient evidence and is contrary to 
law. We affirm. 

The principles governing this appeal include sev- 
eral of those restated in Nebco, Inc. v. Speedlin, 198 
Neb. 34, 251 N. W. 2d 710. We there held a property 
owner may collaterally attack a special assessment 
only for fraud, actual or constructive, a fundamental 
defect, or a want of jurisdiction; a property owner 
who attacks a special assessment as void has the 
burden of establishing its invalidity; special assess- 
ments are charges imposed by law on land to defray 
the expense of a local municipal improvement on the 
theory that the property has received special bene- 
fits from the improvements in excess of the benefits 
accruing to property or people in general. 

Further, where the physical facts are such that 
the property was not and could not have been spe- 
cially benefited in any amount or could not have 
benefited to any extent approaching the amount of 
the assessment, the levy of assessment is then arbi- 
trary and constructively fraudulent and therefore 
void and subject to collateral attack. Chicago & 
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N. W. Ry. Co. v. City of Omaha, 156 Neb. 705, 57 N. 
W. 2d 758. 

The record, examined de novo, shows that sewer 
district No. 47 was created by an ordinance passed 
on October 9, 1972. The district was bounded on the 
east by First Street extended, on the west by Beal 
Street, on the south by the south line of the residen- 
tial lots on the south side of South Street, and on the 
north by a line 1,000 feet north of and parallel to the 
north right-of-way line of South Street. The resi- 
dences on the south side of South Street had been 
served by septic tanks and cesspools, the frequent 
overflowing of which gave rise to the creation of the 
sewer district. 

The properties north of South Street and included 
within the district were industrial in nature, consist- 
ing of a total of 66.59 acres divided into nine tracts of 
from 2.17 acres to 28.73 acres, the largest tract being 
the property of plaintiff. Plaintiff's tract was 
served by a private sewer line installed by it some 
years prior to the creation of sewer district No. 47. 

The district’s northern boundary line, 1,000 feet 
north of and parallel to South Street, was set arbi- 
trarily. No topographical, geographical, or func- 
tional basis exists justifying or explaining the 1,000- 
foot requirement. The record contains no hint as to 
how the northern boundary was determined nor, in- 
deed, by whom it was determined. However, what- 
ever the reason might have been, the effect was to 
shift the major costs of the sewer system from the 
residential owners to the industrial owners - from 
those most benefited to those least benefited. 

Although defendant city’s engineers testified that 
they had intended to allocate the assessable costs to 
the property owners on the basis of 50 percent for 
front footage and 50 percent for area, the assess- 
ments as actually spread were on a 43 percent front 
footage and a 57 percent area basis. The district, 
when completed, contained approximately 5,200 feet 
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of sewer line. Of this, only 110 feet was laid in a 
street abutting plaintiff’s industrial property. The 
balance of plaintiff's 28.73 acres cannot be ade- 
quately served by the system as constructed. 

Special assessments in sewer district No. 47 totaled 
$54,830.84. Of this, plaintiff was assessed $13,684.43, 
almost one-fourth of the total. 

On this evidence, the trial court found, and we con- 
cur, that the sewer system was designed to benefit 
the residential owners and not the industrial owners 
and that plaintiff’s property was not and could not 
have been benefited to any extent approaching the 
amount of the assessment. That being so, the levy 
of assessment complained of is arbitrary, construc- 
tively fraudulent, and therefore void. Therefore, we 
need not address the issue of whether or not sewer 
district No. 47 was created in conformity with the 
applicable statutes. 

AFFIRMED. 


IN RE INTERESTS OF JULIE BOYLES AND JESSIE BOYLES, 
CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. MARGE DURAN, 
APPELLANT. , 
283 N. W. 2d 382 


Filed September 18, 1979. No. 42230. 


1. Appeal and Error: Juvenile Courts. An appeal of a juvenile case 
is heard in this court by trial de novo upon the record; notwith- 
standing, findings of fact by the trial court will be accorded great 
weight because the trial court heard and observed the parties and 
witnesses, and those findings will not be set aside on appeal 
unless they are against the weight of the evidence or there is a 
clear abuse of discretion. 

2. Evidence: Juvenile Courts: Minors. A juvenile court may exer- 
cise its sound discretion in determining the relevancy, competency, 
and admissibility of evidence to be considered in a dispositional 
hearing during proceedings involving minor dependent and neglected 
children. 

3. Parent and Child: Minors. The right of parental custody and 
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control is a natural but not an inalienable right. The public also 

has a paramount interest in the protection of the rights of children. 

Appeal from the District Court for Buffalo County: 
DEWAYNE WoLF, Judge. Affirmed. 


Knapp, State, Yeagley, Mues & Sidwell, for appel- 
lant. 


Gary L. Hogg, Buffalo County Attorney, and Nancy 
J. Ludden, for appellee. 


Heard before KRivosua, C. J., CLINTON, and WHITE, 
JJ., and STaNn.Ley and Gitnick, District Judges. 


GiTNick, District Judge. 

This is an action brought in the county court of 
Buffalo County, Nebraska, seeking to have two of 
the appellant’s eight children declared dependent 
and neglected under section 43-202(2), R. R. 8. 1943, 
and to terminate the appellant’s parental rights. 

After an adjudication hearing, the court found that 
the minor children, Julie and Jessie Boyles, ages 6 
and 7, were dependent and neglected and the chil- 
dren were placed in the custody of the Buffalo County 
Department of Social Services pending a disposi- 
tional hearing. 

At the dispositional hearing, the court terminated 
the parental rights of the appellant and placed the 
custody of the two minor children in the State De- 
partment of Public Welfare. The appellant then ap- 
pealed the county court’s decision to the District 
Court for Buffalo County. That court entered its 
order finding that the order of the county court ter- 
minating the parental rights of the appellant should 
be set aside. The court remanded the cause to the 
county court for further hearing, on the basis that 
the statutes contemplate notice to both parents in 
actions to terminate parental rights when the chil- 
dren involved are not born out of wedlock, and in 
this case notice was not given to the natural father 
of the children. 
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After notice to both biological parents of the minor 
children, the county court of Buffalo County held a 
second dispositional hearing in this matter, and 
again terminated the parental rights of the parents, 
and the children were made wards of the State of 
Nebraska. 

The appellant again appealed the decision of the 
county court, terminating her parental rights, to the 
Buffalo County District Court, and on June 6, 1978, 
the District Court entered its order affirming the 
findings and order of the county court terminating 
the parental rights of the appellant to her minor chil- 
dren. Thereafter, appellant filed her motion for 
new trial, which was overruled, and this appeal fol- 
lowed. 

In substance, appellant assigns as error that: (1) 
The evidence was insufficient to support the juvenile 
court’s finding and order terminating parental 
rights; (2) the court erred in admitting into evi- 
dence, over objection, certain written reports 
amounting to hearsay evidence; (3) the court erred 
in not requiring court-supervised rehabilitative ef- 
forts to be carried out prior to terminating parental 
rights; and (4) the court erred in not admitting into 
evidence additional testimony by the appellant dur- 
ing the second appeal to the Buffalo County District 
Court concerning the then current circumstances 
and home environment of the appellant. We affirm 
the judgment of the court. 

Section 43-209, R. R. S. 1948, in part provides: 
““* * * The court may terminate all parental rights 
between the parents * * * and such child when the 
court finds such action to be in the best interests of 
the child and it appears by the evidence that one or 
more of the following conditions exist: 

‘‘* * * (2) The parents have substantially and 
continuously or repeatedly neglected the child and 
refused to give the child necessary parental care 
and protection * * *.’’ 
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An appeal of this matter is heard in this court by 
trial de novo upon the record, although the findings 
of fact made by the trial court will be accorded 
great weight because the trial court heard and ob- 
served the parties and the witnesses, and the find- 
ings of the trial court will not be disturbed on appeal 
unless they are against the weight of the evidence 
such as to constitute an abuse of discretion. State v. 
Logan, ante p. 204, 281 N. W. 2d 753 (1979). 

At the second dispositional hearing, which resulted 
in termination of parental rights, the evidence shows 
that the bill of exceptions of the first dispositional 
hearing and the social service report introduced at 
that hearing were received in evidence by the court 
without objection. : 

In summary, the evidence adduced from the bill of 
exceptions on the first dispositional hearing shows 
that the appellant, who was then unemployed, was 
living in a small trailer home with her third husband 
who was not the father of the children here involved, 
but they were going to move to a larger trailer 
home. She stated her intention to enroll in a course 
of study so that she could be a licensed practical 
nurse and that she had attended two parenting coun- 
seling sessions in the 3-month period since the adju- 
dication hearing. Visitation with the children was 
had on a weekly basis. Her job history had been ir- 
regular and part time only since the adjudication 
hearing. 

The social service report introduced in evidence at 
the first dispositional hearing without objection con- 
tains a social history of the appellant. In summary, 
by the time appellant was 20 years of age, she had 
five children and was unable to cope with the stresses 
of family life because of her youth and the demands 
of her five children. She had neither the time nor 
the opportunity to develop any parenting skills. She 
found it difficult to deal with the everyday problems 
of sending the children to school and seeing that they 
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were kept clean; and the supervision of the children 
was delegated to the older children or to their grand- 
parents, with the result that as the children felt able 
to do so, they left the home and now have a history 
of divorce, dropping out of school, and uncontrollable 
deportment. The social service agency suggested, 
in its report, that the appellant see and cooperate 
with the local mental health center and find a larger 
and more adequate place of residence. 

At the second dispositional hearing, some 5 
months following the first dispositional hearing, the 
evidence shows that the two children here involved 
had been using obscene language as a normal part 
of their conversation when first placed in foster care 
following the adjudication hearing; were preoccu- 
pied with sexual activities of various definitions not 
usual in children of tender years; had poor hygienic 
habits; were not informed as to basic foods and eat- 
ing habits; were frail; were in need of immediate 
dental attention; had bruises, open sores, and cig- 
arette burns about their bodies; took things of others 
without permission or payment; and were setting 
fires. The evidence further showed that during the 
time the children lived with their mother prior to the 
adjudication hearing, the children were behind in 
school levels for their ages, were socially backward, 
were tired and sleepy, had school attendance and be- 
havior problems, were underweight, and were 
sloppy in dress, unkempt in appearance, and inappro- 
priately dressed for existing weather conditions. 

Further evidence regarding appellant shows a his- 
tory of three marriages with frequent separations 
therefrom, frequent separations of appellant from 
her eight children, financial difficulties and inter- 
rupted work history, arrests for intoxication and 
fighting in public, frequent changes in residence, in- 
tentional burning of her present husband’s clothes on 
her front lawn because of a fight she had with him, 
placement of two other unemancipated children with 
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her mother, and failure to cooperate with the sug- 
gested counseling of the local mental health agency. 

This court has previously stated that the integrity 
of the family unit depends upon the protection of its 
individual members from abuse and neglect and 
that the parental right of custody and control creates 
a duty of care and support. State v. Logan, supra. 
The evidence in this case is abundant that the appel- 
lant failed to discharge her parental duties and obli- 
gations to provide a decent home, a proper environ- 
ment, a proper role model, support, subsistence, 
education, attention, love, and other care necessary 
for the mental and physical health and well-being of 
her children. While courts cannot and should not 
deprive a parent of the custody of children merely 
because a parent has limited resources or financial 
problems or is not socially acceptable, the evidence 
in this case goes beyond such criteria. There is 
ample evidence of neglect and a lack of proper par- 
ental care adversely injurious to the mental and 
physical health and well-being of the children which, 
if permitted to continue, would probably lead to both 
serious problems for the children in learning to cope 
with the stresses of society and an inability to find a 
suitable place in society in the future as they ma- 
ture. 

At the second dispositional hearing, the court re- 
ceived as evidence, over foundational and hearsay 
objections, the report of a consulting psychiatrist of 
the South Central Community Mental Health Center, 
a school performance report of the Kearney public 
schools, the arrest record of appellant, a child wel- 
fare social study report of the Buffalo County wel- 
fare agency, a recommendation of the Nebraska De- 
partment of Public Welfare, and the report of a 
police officer summarizing his knowledge of the 
drinking and behavioral habits of the appellant and 
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her present husband from December 6, 1976, through 
July 1, 1977. 

We are met with a challenge by the appellant that 
the court’s determination was based in part on these 
reports, conclusionary in form, containing hearsay 
matters and introduced with complete lack of foun- 
dation, in violation of appellant’s rights of cross- 
examination. We first point out that section 43-206.03 
(4), R. R. S. 1948, provides that strict rules of evi- 
dence shall not apply at any dispositional hearing. 
As we have previously stated, the juvenile court 
may exercise a sound discretion in determining the 
relevancy, competency, and admissibility of evi- 
dence to be considered at a dispositional hearing. 
State v. Bailey, 198 Neb. 604, 254 N. W. 2d 404 (1977). 
We also point out that this record is replete with suf- 
ficient evidence to justify the court’s termination of 
parental rights if the evidence to which objection is 
made had been excluded. While the nature of such 
reports may be questioned, and a more appropriate 
procedure would be the submission of such reports 
to adverse counsel prior to hearing so that a proper 
opportunity to rebut their content may be afforded, 
the acceptance of such materials into evidence is 
better analyzed through an analysis of the nature of 
the dispositional hearing. 

The dispositional hearing affords the trial court an 
opportunity for a wide-ranging review of a child’s 
complete social history apart from the basic circum- 
stance of the adjudication hearing. It looks only to 
what is in the child’s best interests for such child’s 
future. 

As we have previously stated, the Legislature of 
this state has clearly stated that no strict evidentiary 
rules shallapply. § 43-206.03(4), R. R. 8. 1943. Fur- 
thermore, ‘‘The child custody statutes of the State of 
Nebraska are to be liberally construed to accomp- 
lish the purposes of serving the best interests of the 
children involved * * *.’’ Healey v. Johnson, 188 


VoL. 204] SEPTEMBER TERM, 1979 553 


State v. Duran 


Neb. 677, 198 N. W. 2d 466 (1972); State v. Randall, 
187 Neb. 64, 187 N. W. 2d 586 (1971). It is presumed 
the trial court disregarded all irrelevant and incom- 
petent matters in making its decision if there was 
other sufficient, competent, and material evidence 
in the record to sustain the court’s decision. State v. 
Bailey, supra; Krell v. Sanders, 168 Neb. 458, 96 N. 
W. 2d 218 (1959). 

We, therefore, find that the evidence was suffi- 
cient to support the finding of the juvenile court in 
terminating the appellant’s parental rights. 

The appellant also argues that the court erred in 
refusing to order and direct rehabilitative efforts to 
be undertaken by the appellant prior to termination 
of parental rights, and asserts, as a basis for this 
contention, that the policy of the juvenile court act is 
best exemplified by the statutory language of section 
43-209(6), R. R. S. 1948, which reads in part, ‘‘'* * * 
(6) Following upon a determination [of neglect or 
dependency] reasonable efforts, under the direction 
of the court, have failed to correct the conditions 
leading to a determination * * *,’’ and the policy con- 
siderations as stated in section 43-201.01, R. R. S. 
1943, in particular subsection (2), which provides for 
the intervention of the juvenile court in the interests 
of any child who is within the provisions of the act, 
with due regard to parental rights and capacities 
and the availability of nonjudicial resources, and 
subsection (3) thereof, which provides for the use of 
social and rehabilitative services to the involved 
children and their families, and subsection (4) 
thereof, which provides that the juvenile court shall 
separate the child from its parents only when neces- 
sary for the child’s welfare or in the interest of pub- 
lic safety and that when a temporary separation is 
necessary, to consider the developmental needs of 
the individual child in all placements and to assure 
every reasonable effort possible to reunite the child 
with his family. 
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These policy statements are laudable and estab- 
lish a generalized program for the juvenile courts to 
follow. The overriding consideration in all cases, 
however, must be the doctrine which we have long 
followed in cases such as this, that the court may 
terminate all parental rights of parents when the 
court finds such action to be in the best interests of 
the child and it appears from the evidence that the 
parent or parents have substantially and continu- 
ously or repeatedly neglected the child and refused 
to give the child necessary parental care and protec- 
tion. The parents’ natural and superior rights to 
have custody of their children have always been pro- 
tected and maintained by the courts, but those rights 
are not absolute or inalienable, as society also has a 
paramount interest in the protection of the right of 
children to be loved, cared for properly, and to have 
proper moral training and education. State v. Jen- 
kins, 198 Neb. 311, 252 N. W. 2d 280 (1977). In re- 
viewing the family history of appellant and the diffi- 
culties and present status of her other six children, 
the trial court correctly concluded that rehabilita- 
tive efforts would serve no useful purpose. We learn 
from the past. Appellant incorrectly assumes that 
because the minor children have only been in diffi- 
culty on this one occasion, some second chance 
should be afforded. The issue in a disposition hear- 
ing where a child has been found to be neglected or 
dependent is not the adjudicated offense with which 
the children are involved, but rather a broader con- 
cern of overall conduct of the children and their par- 
ents and what ought to be done to correct the situa- 
tion in the best interests of the children. The evi- 
dence in this case reveals a continuous and habitual 
pattern of parental misconduct and general irre- 
sponsibility and the court must be concerned with 
the effect which the actions of a parent may create 
on the impressionable minds of young children. 

Appellant also argues that section 43-209, R. R. 8. 
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1943, requires, upon a determination of neglect or 
dependency, but as a precondition of termination of 
parental rights, that the court must set forth and 
supervise efforts to correct the conditions leading to 
the determination of neglect or dependency. She 
argues in effect that if subsection (6) of section 43- 
209, R. R. 8S. 1948, which reads, ‘‘Following upon a 
determination that the child is one as described in 
subdivision * * * (2) of section 43-202, reasonable ef- 
forts, under the direction of the court, have failed to 
correct the conditions leading to the determination,”’ 
is construed as not requiring the institution of reha- 
bilitative programs, then it is a meaningless provi- 
sion. 

We believe appellant misconstrues subsection (6) 
of section 43-209, R. R. S. 1943, as this subsection of 
the statute is one of six independent circumstances 
under which the court may terminate parental 
rights. This subsection incorporates section 43-202, 
R. R. S. 1943, within its purview. Section 43-202, R. 
R. S. 1943, contains the jurisdictional instances when 
the juvenile court may act. We conclude that the 
court may terminate parental rights under the first 
five subsections of section 43-209, R. R. 8. 1943, and 
under the provisions of section 43-202, R. R. S. 1943, 
provided that when the conditions set forth in section 
43-202, R. R. S. 1943, are found to exist, reasonable 
efforts must be shown to have been taken to correct 
the conditions leading to the determination that a 
child is one of those mentioned in section 43-202, R. 
R. S. 1943, and those measures have failed. We do 
not read this requirement as existing when termina- 
tion of parental rights occurs under the provisions of 
subsections (1) through (5) of section 43-209, R. R. S. 
1943. The District Court, in its journal entry after 
finding that the juvenile court predicated its juris- 
diction on section 43-202(2), R. R. S. 1943, made an 
express finding that the appellant ‘‘has substantially 
and continuously neglected the children and refused 
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to give the children necessary care and protection. 
***'? This finding was substantially in the words of 
subsection (2) of section 43-209, R. R. S. 1948, and 
evidences a clear intent of the court to predicate the 
termination of parental rights on subsection (2) and 
not on subsection (6). The court was clearly within 
its discretionary authority in so determining and did 
not abuse its discretion in this regard. 

The appellant further argues that at the time of 
the second appeal before the District Court, the ap- 
pellant should have been permitted to adduce addi- 
tional testimony of the appellant’s family and home 
circumstances during the 5-month period interven- 
ing between the second dispositional hearing and the 
appeal to the District Court. Section 24-541, R. R. S. 
1943, does permit the District Court to receive addi- 
tional evidence at the time of hearing on appeal if 
that court determines such evidence is reasonably 
necessary to determine the issues, make findings of 
fact, and render judgment thereon. Our review of 
the record in this case fails to show an abuse of dis- 
cretion by the District Court in refusing to permit 
the introduction of this additional evidence. 

The appellant also alleges the court erred in ter- 
minating appellant’s parental rights without making 
a specific finding as to the existence of one or more 
conditions enumerated in section 43-209, R. R. S. 
1943. The introductory language immediately pre- 
ceding the enumerated conditions of that section 
reads: ‘‘The court may terminate all parental 
rights between the parents * * * and such child when 
the court finds such action to be in the best interests 
of the child and it appears by the evidence that one 
or more of the following conditions exist * * *.”’ 

In its order, the trial court made specific findings 
clearly reflective of the substantial and continuous 
neglect of the children by the appellant, but not in 
the words of the statute. The District Court, in its 
journal entry on appeal, made its finding in the 
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words of the statute. In either event, to follow ap- 
pellant’s theory would permit form to prevail over 
substance. Appellant’s contention is without merit. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


ROBERT J. GARTNER AND ROBERTA GARTNER, 
APPELLANTS, V. WILSON CONCRETE Co., 
AN IOWA CORPORATION, APPELLEE. 

283 N. W. 2d 389 


Filed September 18, 1979. No. 42391. 


1. Easements: Adverse Possession: Property. The use and en- 
joyment which will give title by prescription to an easement is 
substantially the same in quality and characteristics as the ad- 
verse possession which will give title to real estate. It must be . 
adverse, under a claim of right, continuous and uninterrupted, 
open and notorious, exclusive, and with the knowledge and acquie- 
scence of the owner of the servient tenement, for the full prescrip- 
tive period. 

2. Equity: Appeal and Error. On the appeal of an action in equity, 
when credible evidence on material questions of fact is in conflict, 
this court will consider the fact that the trial court observed the 
witnesses and their manner of testifying and accepted one version 
of the facts rather than the other. 


Appeal from the District Court for Hall County: 
L. W. KELLY, JR., Judge. Affirmed. 


John R. Hall of McDermott & Hall, for appellants. 


' James H. Porter of Grimminger & Porter, for ap- 
pellee. 


Heard before BosLauGH, CLINTON, WHITE, and Hast- 
INGS, JJ., and Kortum, District Judge. 


Kortum, District Judge. 

This is an action to establish an easement by pre- 
scription across property of the defendant. The Dis- 
trict Court held that the use of the defendant’s prop- 
erty did not exist for the required 10-year period and 
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dismissed the plaintiffs’ petition. The plaintiffs 
have appealed alleging generally that the trial court 
erred in determining that the plaintiffs had not es- 
tablished an easement by prescription. We affirm 
the judgment of the trial court. 

The defendant, Wilson Concrete Co., is the owner 
of Lot 2, Bachman and Lester Subdivision of Grand 
Island, Hall County, Nebraska. The subdivision is a 
commercial area consisting of cement companies, a 
construction company, and a grain elevator (liqui- 
dated by 1975). Plaintiffs, Robert and Roberta Gart- 
ner, purchased Lot 3 in 1976 and the southerly parts 
of Lots 4 and 5 from Grand Island Elevators, Inc., in 
1973. 

The parcel of land in dispute here runs in a north- 
south direction and along the west side of Lot 2. The 
disputed area is approximately 60 feet wide and 719 
feet long. Plaintiffs allege that this strip of land 
was used by them and their predecessors in title. 

The evidence presented by the parties is essen- 
tially conflicting and contradictory. Plaintiff 
Robert Gartner testified he was in the trucking busi- 
ness and he used the easement road to haul grain 
and feed to the warehouses on Lots 4 and 5 and to the 
elevator scales for a period of nearly 20 years. He 
further testified that this usage was frequent, from 
one-half dozen to a dozen times a week. After Gart- 
ner purchased part of Lots 4 and 5 in 1973, he and his 
lessee continued to use the easement road up until it 
was blocked by the defendant in the fall of 1977. His 
testimony was corroborated by other witnesses. 

The testimony for the defendant was essentially 
that the roadway was used by others only occasion- 
ally, perhaps one-half dozen times in the last 10 
years, and that prior to 1967, when the property was 
purchased by the defendant, Lot 2 had been a corn- 
field with no track or path across it. 

There is persuasive testimony that there was no 
access to Lot 2 from the north because of a deep ditch 
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on Second Street. The defendant installed a culvert 
in the ditch in 1968 and commenced to use it for an 
access to the north. 

The plaintiffs’ sole assignment of error is that the 
trial court erred in determining that plaintiffs had 
not established an easement by prescription. 

The basic rules applicable to prescriptive ease- 
ments are well settled. ‘‘ ‘The use and enjoyment 
which will give title by prescription to an easement 
is substantially the same in quality and characteris- 
tics as the adverse possession which will give title to 
real estate. It must be adverse, under a claim of 
right, continuous and uninterrupted, open and notor- 
ious, exclusive, and with the knowledge and acquie- 
scence of the owner of the servient tenement, for the 
full prescriptive period.’ ’’ Fischer v. Grinsbergs, 
198 Neb. 329, 252 N. W. 2d 619. The statutory period 
for the establishment of title to real estate by ad- 
verse possession is 10 years. § 25-202, R. R. S. 1943. 

Plaintiffs contend the trial court did not base its 
decision on the evidence presented at the trial. 
Plaintiffs point out the comments of the trial judge 
in reaching his decision: ‘‘Now, there is no question 
but what for some period of time some traffic has 
been using that entryway. Now, I am familiar with 
that area * * * and I know that to get from Second 
Street into any of that property that there is enough 
of a ditch that there would have to be a culvert to get 
there, and that someone would have to have put ina 
culvert to establish a road. The testimony here was 
that the first culvert was placed there in 1968, which 
means that as of the closing of this road in 1977, 
there could not have possibly been the 10-year period 
of time necessary to establish an easement by right 
of prescription.”’ 

We, of course, consider the matter de novo here. 
Witness Kenneth Schmidt, testifying for the defend- 
ant, stated that the prior owner of Lot 2, the Geer- 
Melkus Construction Company, had let the lot stand 
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vacant and that there was no entrance from Second 
Street across the ditch from 1952 until 1967 when the 
lot was sold to the defendant. 

James McComb, witness for the defendant, also 
testified that there was no access from Lot 2 onto 
Second Street, and that Lot 2 was essentially a corn- 
field from 1957 until 1966. McComb further testified 
that in 1967 he bladed an access road on Lot 2 to al- 
low equipment of the defendant to move on the lot. 
In the fall of 1968 the defendant installed a culvert 
across the ditch from Second Street to Lot 2. In 1977 
the defendant closed the north entrance to Lot 2 be- 
cause of increasing traffic and safety problems and 
this lawsuit followed. 

This is an action in equity and it is thus the duty of 
this court to try the issues of fact de novo on the rec- 
ord and to reach an independent conclusion on such 
record without reference to the findings of the Dis- 
trict Court. § 25-1925, R. R. 8. 1943; Fitch v. Slama, 
177 Neb. 96, 128 N. W. 2d 377. 

The determination of this case necessarily re- 
solves itself into a decision of the weight and persua- 
siveness of the evidence presented by both parties. 
It is our conclusion that there was sufficient credible 
evidence in the record to establish that the plaintiffs 
did not meet their burden of proof to establish the 10- 
year period necessary to support a finding of an 
easement by right of prescription. We reach this 
conclusion independently and in view of the com- 
ments of the trial judge in his findings and conclude 
that such comments were substantially founded on 
and corroborated by the evidence adduced at trial. 

On the appeal of an action in equity, when credible 
evidence on material questions of fact is in conflict, 
this court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Shirk v. Schmunk, 192 Neb. 25, 218 N. W. 2d 
433. 
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The judgment of the District Court is affirmed. 
AFFIRMED. 


RICHARD J. Moser, SR., APPELLANT, V. THE BOARD OF 
EDUCATION OF THE SCHOOL DISTRICT OF HUMPHREY, 
IN THE COUNTY OF PLATTE, IN THE STATE OF NEBRASKA, 
APPELLEE. 

283 N. W. 2d 391 


Filed September 18, 1979. No. 42434. 


1. Schools and School Districts: Tenure. The clear intent of the 
tenured teacher act is to guarantee a tenured teacher continued 
employment except for two justifiable circumstances: (1) Dis- 
charge for cause; and (2) reduction in teaching force. 

2. Schools and School Districts: Contracts: Appeal and Error. The 
standard of review in an error proceeding from an order terminat- 
ing the contract of a tenured teacher is whether there has been 
sufficient evidence adduced at the proceeding before the inferior 
tribunal, as a matter of law, to support the determination reached. 

3. Schools and School Districts: Tenure. Ifa tenured teacher and a 
probationary teacher are subject to termination due to a surplus of 
staff, the tenured teacher must be retained so long as he has the 
required certification in the area. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Reversed and remanded. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellant. 


Jewell, Otte, Gatz, Collins & Domina, for appellee. 


Heard before Krivosna, C. J., McCown, and Brop. 
KEY, JJ., and BucKLEY and KELLY, J.R., District Judges. 


KELLY, J. R., District Judge. 

This is an appeal from a decision of the District 
Court for Platte County, Nebraska, which sustained 
the action of the Board of Education of the School 
District of Humphrey (Board) in firing the appel- 
lant, Richard Moser (Moser). We reverse and re- 
mand. 
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In the spring of 1977, Moser, then employed by the 
Board, was terminated. Moser initiated legal pro- 
ceedings challenging this termination. The proceed- 
ings were pending at the beginning of the 1977-1978 
school term, as a result of which Moser was unable 
to resume his teaching duties. A Miss Manguson 
(Manguson) was therefore hired by the Board to fill 
the teaching position previously held by Moser. In 
late September 1977, the Board reinstated Moser 
upon court order. Students taking subjects taught 
by Manguson were reassigned equally to Moser and 
Manguson. Shortly following the reinstatement, 25 
students were withdrawn from Moser’s classes by 
parental request. 

On March 6, 1978, the Board adopted a policy re- 
lating to reductions in the teaching force which read 
as follows: ‘‘The Humphrey Public Schools Board 
of Education shall reduce staff within the elemen- 
tary and secondary staff on the basis of the follow- 
ing criteria: (a) Administrative evaluation; (b) 
Teacher-pupil ratio within a discipline or depart- 
ment; (c) The number of curricular and co-curricu- 
lar assignments.”’ 

By reason of having hired Manguson and being 
ordered to rehire Moser, the Board had a surplus of 
teachers in the social studies area. The Board, on 
April 4, 1978, advised both Moser and Manguson that 
it was considering the termination of one of them for 
reasons of reduction in force, pursuant to section 79- 
1254, R. R. S. 1943. Both teachers requested a hear- 
ing on the matter which was held on April 18, 1978. 
The Board, on the basis of evidence presented at 
those hearings, terminated the contract of Moser, a 
tenured teacher, and retained Manguson, a proba- 
tionary teacher. Specifically, the Board found there 
was a change of circumstances which created just 
cause for terminating the contract of Moser in the 
following areas: (1) Low enrollment in Moser’s 
classes; (2) withdrawal of substantial numbers of 
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pupils from his classes; (3) a need for a teacher 
qualified in both social studies and girls’ athletics; 
and (4) the presence in the system of a teacher 
qualified to handle these areas. 

Moser appealed this action to the District Court. 
On August 4, 1978, Moser filed a motion requesting 
that findings of fact and conclusions of law be set out 
in writing by the court. Trial was had on August 16, 
1978, wherein evidence previously introduced at the 
reduction in force hearing was reviewed by the Dis- 
trict Court. On the basis of this evidence, the Dis- 
trict Court found generally for the Board and against 
Moser. From said order, Moser perfected this ap- 
peal. He contends herein that it was error for the 
court to make general findings of fact in light of his 
motion and that it was error to terminate a tenured 
teacher while retaining a probationary teacher un- 
der the guise of reduction in force. With the latter 
we agree. 

We have earlier had opportunity to examine the 
tenured teacher act, sections 79-1248 to 79-1254.08, R. 
R. S. 1943, as amended. ‘‘The clear intent of the 
tenured teacher act is to guarantee a tenured teacher 
continued employment except for two justifiable cir- 
cumstances: (1) Discharge for cause; and (2) re- 
duction in the teaching force.’’ Witt v. School Dis- 
trict No. 70, 202 Neb. 63, 273 N. W. 2d 669. ‘‘The 
standard of review in an error proceeding from an 
order terminating the contract of a tenured teacher 
is whether there has been sufficient evidence ad- 
duced at the proceeding before the inferior tribunal, 
as a matter of law, to support the determination 
reached.’’ Davis v. Board of Education, 203 Neb. 1, 
277 N. W. 2d 414; Sanders v. Board of Education, 200 
Neb. 282, 263. N. W. 2d 461. 

It is true that there was sufficient evidence to sup- 
port action by the Board to reduce the teaching 
force. However, as a matter of law, Moser could 
not be terminated while Manguson was retained. 
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The surplus teacher situation was created by the 
Board’s own action when it hired Manguson for the 
position which Moser had previously held. In effect, 
the change in circumstances relied upon by the 
Board to discharge Moser was the surplus of teach- 
ers created by the court-ordered reinstatement of 
Moser the previous September. What the Board 
was prevented from doing directly in the spring of 
1977, it attempted to do indirectly in the spring of 
1978. As we have earlier pointed out, such result 
would emasculate the intent of the tenured teacher 
act. See Witt v. School District No. 70, supra. The 
evidence indicates that Moser had been employed by 
the Board for more than 2 years prior to the at- 
tempted termination under the guise of a reduction 
in force. No evidence was presented to indicate that 
Moser was a probationary teacher. We must there- 
fore presume that Moser, having been employed by 
the Board for more than 2 years, was a tenured 
teacher under the provisions of the tenured teacher 
act, sections 79-1248 to 79-1254.08, R. R. 8S. 1943, as 
amended. We therefore find that Moser, the tenured 
teacher, could not be terminated while Manguson, a 
probationary teacher, was retained under the reduc- 
tion in force provision of section 79-1254, R. R. S. 
1943. 

Such a result is likewise consistent with the legis- 
lative action in this area. Section 79-1254.05, R. S. 
Supp., 1978, which went into effect after the reduc- 
tion in force hearing, provides as follows: ‘‘No such 
{reduction in force] policy shall allow the reduction 
of a permanent or tenured employee while a proba- 
tionary employee is retained to render a service 
which such permanent employee is qualified by rea- 
son of certification and endorsement to perform or 
where certification is not applicable, by reason of 
college credits in the teaching area.’’ The legisla- 
tive intent is clear. If a tenured teacher and a pro- 
bationary teacher are subject to termination due to 
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a surplus of staff, the tenured teacher must be re- 
tained so long as he has the required certification in 
the area. Moser was certified in the subject area of 
social studies. He should have been retained. To 
have discharged Moser under the circumstances 
was error and he should be reinstated. 

In view of our action herein we need not consider 
other assignments of error. The judgment of the 
District Court is reversed and the cause remanded 
to the trial court for further proceedings consistent 
with this opinion. 

REVERSED AND REMANDED. 


SHIRLEY JEAN CASSELMAN, APPELLEE, V. KYLE 
CASSELMAN, APPELLANT. 
284 N: W. 2d 7 


Filed October 2, 1979. No. 42306. 


1. Divorce: Statutes: Alimony: Child Support. The court may in 
any case, if it finds it necessary, order a person required to make 
payment under sections 42-347 to 42-379, R. R. S. 1943, to post suffi- 
cient security with the clerk to insure payment. Upon failure to 
comply with the order, the court may appoint a receiver to take 
charge of the debtor’s property to insure payment. Payments in- 
cluded under this section are payments for child support and ali-. 
mony. § 42-371(5), R. R. S. 1943. 

2. Divorce: Alimony: Child Support. An order requiring security to 
be given and appointing a receiver are somewhat extraordinary 
and drastic measures. The order requiring security should be 
made only when it appears to the court that such an order is neces- 
sary to make sure the payment of alimony and child support as de- 
creed. 

3. : : . It is not the court’s prerogative to deter- 
mine what method or means should be used in placing security. It 
is the court’s obligation, however, that once security is offered, to 
determine whether or not in its opinion it is adequate to secure the 
payment of the child support and alimony, and, if it deems it is not 
adequate, require the party to file additional or substitute security. 

4. Attorney’s Fees. This court has jurisdiction to include the award 
of attorney’s fees, which is discretionary with the trial court. 
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Appeal from the District Court for Scotts Bluff 
County: Robert O. Hippe, Judge. Affirmed. 


Bertrand V. Tibbels, for appellant. 
George A. Sommer, for appellee. 


Heard before BostaucH, McCown, and CLINTON, 
JJ., and BURKE and WHITEHEAD, District Judges. 


WHITEHEAD, District Judge. 

This is an appeal from the trial court’s order re- 
quiring defendant to post security for payment of 
alimony and child support under provisions of sec- 
tions 42-365 and 42-371(5), R. R. S. 1948, and an allow- 
ance of attorney’s fees. 

The issues raised on appeal are that the court 
erred in requiring security, erred in failing to de- 
scribe the type and amount of security required, and 
erred in awarding attorney’s fees. The decree of di- 
vorce was entered in this matter on January 5, 1973, 
and was affirmed by this court on January 18, 1974. 
Casselman v. Casselman, 191 Neb. 138, 214 N. W. 2d 
278. 

Under the terms of the decree of divorce the de- 
fendant was required to pay $100 per month per 
child for child support until April 1, 1973, and after 
that time the child support was increased to $125 per 
month per child for each of the two minor children 
of the parties who were in the custody of the plain- 
tiff. The court also awarded monthly payments of 
alimony of $500 to be continued for 121 months after 
April 1, 1973. The court additionally decreed that all 
of defendant’s property was subject to a lien for pay- 
ment of the child support and alimony. 

The defendant owns four irrigated farms with a 
total irrigated acreage of 500 acres which he esti- 
mated to be worth $2,000 an acre, several business 
and commercial properties located in downtown 
Scottsbluff, other large valuable tracts of unde- 
veloped real estate near the city of Scottsbluff, and 
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residential rental properties, all of which he esti- 
mates to have a value of over 1 million dollars. The 
defendant has allowed almost all of his property to 
become tax delinquent and the taxes due as of Janu- 
ary 17, 1978, with interest, total $97,923.56. Some of 
the taxes have been delinquent since 1969. Tax sale 
certificates have been issued on several of the prop- 
erties and on one of them foreclosure proceedings 
have been instituted. Two farm properties are the 
subject of a foreclosure action now pending. Since 
the entry of the decree on January 5, 1973, the de- 
fendant has consistently been delinquent in his pay- 
ments of child support and alimony, allowing them 
to accumulate to delinquencies of as much as $8,500. 

The plaintiff, through her attorneys, had to resort 
to various procedures to collect the alimony and 
child support, including contempt actions, execu- 
tions, and garnishment proceedings. There is no 
showing that the defendant, although aware of the 
pending tax foreclosures, mortgage foreclosures, un- 
paid real estate taxes, and the alimony and child 
support, has made any definite arrangements for 
payment of these obligations or payment by refi- 
nancing the existing mortgages, real estate taxes, 
and accruing costs. Plaintiff filed a motion to re- 
quire the defendant to post sufficient security to in- 
sure payment of child support and alimony pay- 
ments under section 42-371(5), R. R. S. 1943, alleging 
that the defendant had habitually failed to pay the 
amounts due her for alimony and child support and 
that it had been necessary to enforce the judgment 
of the court by executions and garnishment proceed- 
ings. Plaintiff also prayed that upon the failure of 
the defendant to comply with such an order, the 
court appoint a receiver to take charge of the de- 
fendant’s property to insure payment of the amounts 
due the plaintiff. Also, a motion was filed for addi- 
tional attorney’s fees for litigating a previous gar- 
nishment proceeding and successfully defending 
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plaintiff's claim to the garnishment proceeds 
against the claim of intervenors. The plaintiff’s mo- 
tions were granted and the court entered an order 
requiring the defendant to post security within 30 
days from the date of entry of the order and re- 
quired the defendant to pay plaintiff $354.65 fees, 
costs, and expenses, payable within 30 days from the 
date of the entry of the order. The defendant per- 
fected his appeal from this order. 

Section 42-371(5), R. R. S. 1943, provides: ‘‘The 
court may in any case, if it finds it necessary, order 
a person required to make payments under sections 
42-347 to 42-379 to post sufficient security with the 
clerk to insure payment. Upon failure to comply 
with the order the court may also appoint a receiver 
to take charge of the debtor’s property to insure pay- 
ment.’’ Payments included under this section are 
payments for child support and alimony. This court 
previously, in interpreting a similar provision in an 
earlier statute, stated as follows: ‘‘The order re- 
quiring security to be given and the one appointing a 
receiver are both somewhat extraordinary and dras- 
tic remedies. * * * The order requiring security 
should be made only as it appears to the court that 
such an order is necessary to make sure the pay- 
ment of the alimony decreed.’”’ Ford v. Ford, 101 
Neb. 648, 164 N. W. 577. 

This court has previously ruled that reasonable se- 
curity for payment of alimony or child support 
should be invoked only when compelling circum- 
stances require it. Wheeler v. Wheeler, 193 Neb. 
615, 228 N. W. 2d 594. The record in this case re- 
flects almost total failure of the defendant to volun- 
tarily pay the child support and alimony since entry 
of the decree; the plaintiff has suffered considerable 
trouble, expense, and many extraordinary proceed- 
ings, including contempt citations, garnishments, 
and executions; and there appears to be no attempt 
by the defendant to comply with the order of the court. 
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Also, the defendant’s conduct appears to be such 
that much of the security that the plaintiff has may 
be lost through foreclosure proceedings. Therefore, 
the court is of the opinion that the order entered re- 
quiring security is fit and proper and should be af- 
firmed. 

The defendant further states that the court should 
have outlined what type and amount of security the 
defendant had to set forth. This court feels just the 
opposite. There are many means of adequately se- 
curing the payments of the alimony and child sup- 
port. We are not of the opinion that it is the court’s 
prerogative to determine what method the defendant 
should use in placing security. It is the court’s obli- 
gation, however, once security is offered, to deter- 
mine whether or not, in its opinion, it is adequate to 
secure the payments of the child support and ali- 
mony, and, if it deems it is not adequate, require the 
defendant to file additional or substitute security. 

The defendant’s objection to allowance of attor- 
ney’s fees is not well taken. It is specifically pro- 
vided in section 42-351, R. R. 8S. 1943, that the District 
Court has jurisdiction in such matters, including the 
award of costs and attorney’s fees. This court has 
on numerous occasions stated that an award of at- 
torney’s fees is discretionary with the trial court. 
See, Badberg v. Badberg, 193 Neb. 844, 229 N. W. 2d 
552; Sullivan v. Sullivan, 192 Neb. 841, 224 N. W. 2d 
542. We find that the court’s allowance of attorney’s 
fees was proper, and the court further allows the 
plaintiff-appellee the sum of $1,000 additional for 
services of her attorney in this court. 

In conclusion, none of the defendant’s assignments 
of error have any merit. The trial court was correct 
in all respects and its judgment is affirmed. 

AFFIRMED. 
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DouGLas COUNTY WELFARE ADMINISTRATION, APPELLEE, 
v. ELLANORA PARKS AND MELVIN BUGGS, APPELLANTS, 
IMPLEADED WITH NEBRASKA JOINT MERIT SYSTEM, AND 
STATE OF NEBRASKA, DEPARTMENT OF PUBLIC 
WELFARE, APPELLEES. 
284 N. W. 2d 10 


Filed October 2, 1979. No. 42383. 


1. Administrative Law. Rules and regulations of an administrative 
agency governing proceedings before it, duly adopted and within 
the authority of the agency, are as binding as if they were statutes 
enacted by the Legislature. 

Procedural rules are binding upon the agency which enacts 

them as well as upon the public, and the agency does not, as a 

general rule, have the discretion to waive, suspend, or disregard in 

a particular case a validly adopted rule so long as such rule 

remains in force. This is true even though the adoption of the rule 

was a discretionary function, and plenary powers, or powers rest- 
ing in the absolute discretion of an agency, may thus be rendered 
subject to procedural limitations. 

To be valid, the action of the agency must conform to its 

rules which are in effect at the time the action is taken, particu- 

larly those designed to provide procedural safeguards for funda- 
mental rights. 


Appeal from the District Court for Lancaster 
County: WruuiaM C. Hastincs, Judge. Affirmed. 


John B. Ashford of Bradford & Coenen, for appel- 
lants. 


John J. Reefe, Jr., for appellee Douglas County 
Welfare Administration. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ. 


Krivosua, C. J. 

This is an appeal from an order of the District 
Court for Lancaster County, Nebraska, which found 
that the appellants, and each of them, had filed their 
appeals with the Joint Merit System Council of Ne- 
braska out of time. Our examination of the files and 
records in this case supports the action of the Dis- 
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trict Court and, accordingly, we affirm the judg- 
ment. 

The appellants, and each of them, were hired by 
Douglas County Social Services on February 10, 
1975, as child care attendants. Both employees 
were actually terminated on August 25, 1975, and re- 
ceived official notice of their termination on Sep- 
tember 2, 1975. On October 1, 1975, the appellants 
filed a grievance with the Douglas County Social 
Services Administration requesting that they be re- 
instated. On October 27, 1975, the appellants were 
notified by memorandum from Michael Healy, 
Social Services Administrator, that due to the fact 
that they had been probationary employees at the 
time of their termination, they would not be ac- 
corded the right to file a grievance unless it could be 
shown that the dismissal was the result of union ac- 
tivity. 

While the record is somewhat in dispute as to 
when the parties’ initial probationary period ter- 
minated, for purposes of this appeal we need not 
concern ourselves with that fact. 

Although both appellants were notified on October 
27, 1975, that their appeal would not be heard by the 
Douglas County Social Services Administration, it 
was not until January 27, 1976, that the appellants 
forwarded a letter of appeal to the Joint Merit Sys- 
tem Council of the State of Nebraska. The Merit 
System Director, on February 5, 1976, denied the 
appeal because it was filed out of time. Almost 1 
year later, on January 12, 1977, the Merit System Di- 
rector reversed his earlier decision and granted the 
appellants an appeal hearing. 

On appeal to the District Court for Lancaster 
County, Nebraska, the court found that the granting 
of the second appeal was without authority because 
the appellants had filed their appeal more than 30 
days after their dismissal. Rule 13(4)(a) of the Ne- 
braska Joint Merit System provides: ‘‘A permanent 
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employee who is dismissed, suspended, or demoted 
shall have the right to appeal to the Council not later 
than thirty days after the effective date of the dis- 
missal, suspension, or demotion.’’ (Emphasis sup- 
plied. ) 

Regardless of which date is considered as the date 
upon which dismissal occurred, it is clear that the 
appeal was not filed until long after the 30-day peri- 
od and was clearly out of time. Generally, rules and 
regulations of an administrative agency governing 
proceedings before it, duly adopted and within the 
authority of the agency, are as binding as if they 
were statutes enacted by the Legislature. Likewise, 
procedural rules are binding upon the agency which 
enacts them as well as upon the public, and the 
agency does not, as a general rule, have the discre- 
tion to waive, suspend, or disregard, in a particular 
case, a validly adopted rule so long as such rule re- 
mains in force. This is true even though the adop- 
tion of the rule was a discretionary function, and 
plenary powers, or powers resting in the absolute 
discretion of an agency, may thus be rendered sub- 
ject to procedural limitations. To be valid, the ac- 
tion of the agency must conform to its rules which 
are in effect at the time the action is taken, par- 
ticularly those designed to provide procedural safe- 
guards for fundamental rights. 2 Am. Jur. 2d, Ad- 
ministrative Law, § 350, p. 162; State ex rel. Ind. 
School Dist. No. 6 v. Johnson, 242 Minn. 539, 65 N. W. 
2d 668 (1954); Havener v. Glaser, 251 N. W. 2d 753 
(N.D., 1977); Iowa Civil Rights Com’n v. Massey- 
Ferguson, Inc., 207 N. W. 2d 5 (Iowa, 1973). In the 
absence of some evidence which justifies a minor 
deviation in the interest of justice, we see no reason 
nat to follow this rule. 

Appellants urge us to find that the Joint Merit Sys- 
tem Council can waive its own rules with regard to 
filing for an appeal and hear such cases as it de- 
sires. Apparently this waiver is to be done on a case 
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by case basis. We find no authority for such a rule, 
nor any reason in this case to consider that the rule 
setting the time for appeal was not applicable, par- 
ticularly where the unexcused delay was for more 
than 3 months at the very least. 

In view of the fact that appellants failed to file 
their appeal in time, the Nebraska Joint Merit Sys- 
tem Council was without authority to hear the ap- 
peal, and the action of the Douglas County Welfare 
Administration in discharging the appellants was 
final and binding. The attempt by the Joint Merit 
System Council to later give itself authority to hear 
the appeal was a nullity and of no force and effect. 
The trial court was correct in so holding. 

Several other assignments are raised and argued. 
In view, however, of our disposition of this appeal, 
they need not be considered. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. M1Lo L. KAREL, 
APPELLANT. 
284 N. W. 2d 12 


Filed October 2, 1979. No. 42520. 


1. Statutes. Changes made by the Revisor of Statutes in preparing 
supplements and reissued or replacement volumes of the Revised 
Statutes, under the provisions of section 49-705, R. R. S. 1943, can- 
not change the substantive meaning of any statute as enacted by 
the Legislature. 

2. Criminal Law: Statutes. A violation of section 39-669.07, R. R. S. 
1943, is either a misdemeanor or a felony and is not a traffic infrac- 
tion within the meaning of section 39-602(106), R. R. S. 1943. 

3. Criminal Law: Statutes: Juries. A defendant charged under sec- 
tion 39-669.07, R. R. S. 1943, is entitled to a jury trial under the pro- 
visions of section 24-536, R. R. S. 1943. 


Appeal from the District Court for Butler County: 
WiLu1aAM H. Norton, Judge. Reversed and remand- 
ed for a new trial. 
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State v. Karel 


George H. Moyer, Jr., of Moyer, Moyer & Egley, 
for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before Krivosua, C. J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


CLINTON, J. 

The sole issue on this appeal is whether or not the 
defendant Karel was entitled to a jury trial under 
the provisions of section 24-536, R. R. S. 1948, upon 
the charge of drunken driving, ‘first offense, under 
section 39-669.07, R. R. S. 1943. The offense was al- 
leged to have occurred on August 25, 1976, and the 
defendant was found guilty on May 11, 1978, in the 
county court of Butler County. Sentence was there- 
after imposed. The court had denied his timely mo- 
tion for trial by jury. On appeal to the District 
Court, that court also held he was not entitled to a 
jury trial and the conviction and sentence were af- 
firmed. 

Section 24-536, R. R. S. 1948, provides: ‘‘Hither 
party to any case in county or municipal court, ex- 
cept criminal cases arising under city or village or- 
dinances and traffic infractions, and except .. 
may demand a trial by jury... . All provisions of 
law relating to juries in the district courts shall ap- 
ply to juries in the county and municipal courts and 
the district court jury list shall be used, except that 
juries in the county and municipal courts shall con- 
sist of six persons.”’ 

The State contends the charge was a traffic infrac- 
tion under the provisions of section 39-602(106), R. R. 
S. 1943, and, therefore, there existed no statutory 
right to a jury trial under section 24-536, R. R. S. 
1943. Section 39-602(106), as it appears in the Re- 
vised Statutes of 1943, Reissues of 1974 and 1978, 
reads: ‘‘Traffic infraction shall mean the violation 
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of any provision of sections 39-601 to 39-6,122 or of 
any law, ordinance, order, rule, or regulation regu- 
lating traffic which is not otherwise declared to be a 
misdemeanor or a felony and which shall be a civil 
offense.’’ The defendant’s position is that first of- 
fense drunk driving is a misdemeanor and not a traf- 
fic infraction and, therefore, he was entitled to a 
jury trial. For reasons hereafter set forth, we find 
the defendant’s position is correct and reverse and 
remand for a new trial. 

It is to be observed that section 39-602(106), R. R. 
S. 1943, as it appears in the statutory revisions, de- 
fines traffic infractions as: ‘‘... the violation of 
any provision of sections 39-601 to 39-6,122 or of any 
law, ... not otherwise declared to be a misde- 
meanor or a felony.’’ (Emphasis supplied.) Sec- 
tion 39-669.07, R. R. S. 1943, appears, therefore, to be 
included among the sections specifically referred to, 
that is, sections 39-601 to 39-6,122, R. R. S. 1943. Be- 
fore the enactment of the new criminal code, section 
39-669.07, R. R. S. 1948, did not define driving while 
intoxicated as either a felony or a misdemeanor. On 
the surface, therefore, the State’s position appears 
to have some substance. However, things are not as 
they appear on the surface. In 1973, the Legislature 
enacted a rather comprehensive, amended version 
of the Rules of the Road. Laws 1973, L.B. 45, p. 123. 
Section 39-602(106), R. R. 8. 1948, is section 2(106) of 
L.B. 45. In L.B. 45, section 2(106) reads as follows: 
“Traffic infraction shall mean the violation of any 
provision of this act or of any law, ordinance, order, 
rule, or regulation regulating traffic which is not 
otherwise declared to be a misdemeanor or a felony 
and which shall be a civil offense.’’ (Emphasis sup- 
plied.) 

When L.B. 45 was placed in the Revised Statutes 
by the Revisor of Statutes pursuant to the duties im- 
posed upon him by section 49-705, R. R. S. 1943, he 
substituted the specific reference, ‘‘any provision of 
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sections 39-601 to 39-6,122,’’ for the words, ‘‘this act,”’ 
of section 2(106) of L.B. 45. This, as already noted, 
would apparently include section 39-669.07, R. R. S. 
1943. However, L.B. 45, Laws of 1978, did not in- 
clude section 39-669.07, R. R. S. 1943. It appears in 
its present position in the Revised Statutes only by 
virtue of the arrangement made by the Revisor of 
Statutes. 

Section 49-705(1), R. R. S. 1948, in part provides: 
“‘The Revisor of Statutes, in preparing supplements 
and reissued or replacement volumes for publication 
and distribution, shall not alter the sense, meaning 
or effect of any act of the Legislature, but may 
...,’’ and then goes on to specify the things which 
he may do. Further specification of his authority 
appears in subsection (2) of section 49-705, R. R. 8. 
1948. The authority under subsection (1) includes 
renumbering sections and rearranging sections. 
Section 49-705, R. R. S. 1943, makes it clear that such 
changes made by the Revisor of Statutes cannot 
make substantive changes in the statute as enacted 
by the Legislature. Subsection (1) as noted provides 
that he ‘‘shall not alter the sense, meaning or effect 
of any act of the Legisilature.’’ Subsection (2) of 
section 49-705, R. R. S. 1943, provides in part: ‘‘No 
change made under the provisions of this subsection 
shall effect any change in the substantive meaning 
of any section.”’ 

Changes made by the Revisor of Statutes in pre- 
paring supplements and reissued or replacement 
volumes of the Revised Statutes, under the provi- 
sions of section 49-705, R. R. S. 1948, cannot change 
the substantive meaning of any statute as enacted 
by the Legislature. See Shames v. State, 192 Neb. 
614, 223 N. W. 2d 481. Since section 39-669.07, R. R. 
S. 1943, was not included in L.B. 45, Laws of 1973, the 
crimes therein defined did not become traffic infrac- 
tions by virtue of the provisions of L.B. 45, but re- 
tained their status as misdemeanors or felonies by 
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virtue of the general statutory definition of section 
29-102, R. R. S. 1948, which provides: ‘‘The term 
felony signifies such an offense as may be punished 
with death or imprisonment in the Nebraska Penal 
and Correctional Complex. Any other offense is 
denominated a misdemeanor.’’ Section 29-102, R. R. 
S. 1948, has since been repealed by L.B. 748, Laws of 
1978, and we note the offenses defined in section 39- 
669.07, R. S. Supp., 1978, are now specifically defined 
as a class of either misdemeanor or felony. 

For a general discussion of the question of classi- 
fying certain offenses as traffic infractions, see 
State v. Knoles, 199 Neb. 211, 256 N. W. 2d 873. 

REVERSED AND REMANDED 
FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. GARY APKER, 
APPELLANT. 
284 N. W. 2d 14 


Filed October 2, 1979. No. 42534. 


1. Criminal Law: Evidence. The trial court’s determination of the 
admissibility of demonstrative evidence will not be overturned ex- 
cept for a clear abuse of discretion. 

An exhibit is admissible, so far as identity is con- 
cerned,when it has been identified as being the same object about 
which the testimony was given. It must also be shown to the satis- 
faction of the trial court that no substantial change has taken place 
in the exhibit so as to render it misleading. As long as the article 
can be identified it is immaterial in how many or in whose hands it 
has Been: 


Important to the determination of the admissi- 
bility of demonstrative evidence is the nature of the exhibit, the cir- 
cumstances surrounding its preservation and custody, and the like- 
lihood of intermeddlers tampering with the object. 

Appeal from the District Court for Douglas Coun- 
ty: JoHN T. Grant, Judge. Affirmed. 


Anthony S. Troia of Troia Law Offices, P.C., for 
appellant. 
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Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Krivosua, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinacs, JJ. 


HAastinas, J. 

On November 14, 1978, defendant was tried to a 
jury and convicted of the felony offense of unlawful 
possession of a controlled substance with intent to 
deliver the same. The offense had occurred on July 
17, 1978. Defendant was sentenced to a term of 2 
years probation and as a part of that probation was 
ordered to serve 30 days in the county jail. On ap- 
peal he objects only to the fact that certain evidence 
essential to his conviction, some plastic baggies con- 
taining the controlled substance, were received in 
evidence without the State having established a 
proper foundation through tracing of a complete 
chain of custody. We affirm. 

In State v. Allen, 183 Neb. 831, 164 N. W. 2d 662 
(1969), after stating ‘‘The trial court’s determination 
of the admissibility of demonstrative evidence will 
not be overturned except for a clear abuse of discre- 
tion,’’ we went on to lay down the general rule gov- 
erning the necessary foundation for evidence which 
has been in the possession of law enforcement offi- 
cers: ‘‘We hold that an exhibit is admissible, so far 
as identity is concerned, when it has been identified 
as being the same object about which the testimony 
was given. It must also be shown to the satisfaction 
of the trial court that no substantial change has taken 
place in the exhibit so as to render it misleading. As 
long as the article can be identified it is immaterial 
in how many or in whose hands it has been.’”’ In 
State v. Langer, 192 Neb. 525, 222 N. W. 2d 820 (1974), 
we said: ‘Important in such situations are the 
nature of the exhibit, the circumstances surrounding 
its preservation and custody, and the likelihood of 
intermeddlers tampering with the object.’’ 
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Captain Wintle, deputy sheriff of Douglas County, 
testified that he, together with Captain Dempsey and 
others from both the sheriff’s office and the Omaha 
police department, served a search warrant at the 
home of the defendant. In that connection he seized, 
together with other items, exhibits 8 and 10, each 
being small plastic baggies containing a yellow 
powder found respectively on the kitchen table and 
in the pocket of a vest lying on the kitchen counter. 
He marked the exhibits with his initials and kept 
them with the other items until he took them to the 
sheriff’s property office. There he placed them all 
in a property division plastic bag marked with SR 
number A 14549 and gave them to the property of- 
ficer. This occurred during the early morning hours - 
of July 18, 1978. Generally, according to his testi- 
mony, the property officer secures all property thus 
received, the room is kept guarded at all times, and 
no property is permitted to leave the room without 
being logged out. On November 9, 1978, Wintle 
logged the exhibits out, transported them to Luther- 
an Hospital to the chemist, William Ihm, then re- 
turned them to the property room and logged them 
back in where they remained until checked out by 
this witness the day of the trial. Officer Wintle fur- 
ther stated that when taken to the hospital the ex- 
hibits were in the larger bag into which he originally 
placed them, and they were in this same bag when 
he picked them up the day of the trial. Finally, he 
stated the exhibits at the time of trial, to the best of 
his knowledge, were in substantially the same condi- 
tion as they were when he took them out of the de- 
fendant’s residence on July 17. 

Captain Dempsey stated he had seen the two ex- 
hibits when Captain Wintle seized them in the kitch- 
en. Early the following morning, after they had 
been logged in at the property room, he and the of- 
ficer in charge, Deputy Lang, logged the exhibits out 
and took them to Lutheran Hospital where samples 
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were taken by the chemist. He was present when 
the samples were taken and had helped carry them 
to and from the hospital. He said the exhibits were 
in a large cardboard box but were all marked in in- 
dividual packets, and when brought over to court the 
day of the trial were in a larger cardboard box. Al- 
so, he testified that in his 84% years experience in the 
sheriff's office he knew of no cases where items of 
evidence had been intermingled. 

After qualifying as a certified chemist, William 
Ihm related how Dempsey had brought the exhibits 
to him on July 18, that he gave them a lab number of 
789, and that his report showed the SR number of A 
14549. He identified the exhibits in court by his lab 
number and also some exhibit numbers that he 
placed on the items he tested, and stated that the ex- 
hibits were the same ones he tested. He didn’t re- 
member whether they were all in a box or a sack. 
He also related he again tested these same exhibits 
on November 9 when brought to him by a sheriff’s 
deputy and they were in the same condition as when 
he sent them back on July 18. His analysis on both 
occasions revealed that exhibits 8 and 10 contained 
methamphetamine, which findings were not chal- 
lenged. 

In summary, we come to the conclusion that the 
record reflects a continuous chain of custody of the 
substances from the confiscating officer, Captain 
Wintle, to the sheriff’s property officer in whose cus- 
tody they remained in a guarded property room. Of 
course, they were removed and taken to the chemist 
on two occasions, returned, and finally brought to 
court, all as explained by competent witnesses in 
great detail. However, the chain of custody re- 
mained inviolate. Whether the individual baggies 
were stored and transported in a larger plastic bag 
or in a cardboard box, which discrepancy in testi- 
mony is the main basis for defendant’s complaint, is 
of no consequence. The individual exhibits were 
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identified at all stages as the controlled substances 
removed from the defendant’s house, with no sub- 
stantial change having taken place in their condi- 
tion, and the method of storing and safeguarding de- 
scribed eliminated all reasonable likelihood of inter- 
meddlers having tampered with their contents. Al- 
though there is no requirement that the exhibits be 
stored in sealed containers or that any particular 
method of identifying markings be utilized, we are 
inclined to agree with the trial judge’s comments 
that it was “right on the ragged edge of getting 
pitched. But I think you may have groped around 
and got enough in.’’ The method of marking for 
identification left something to be desired. Certain- 
ly, however, it does not approach the situation in 
State v. Bobo, 198 Neb. 551, 253 N. W. 2d 857 (1977), 
relied on by the defendant, where the witness ob- 
tained one bag containing a controlled substance 
from the defendant and one from another person, 
put them both in one pocket, and was never able to 
identify which bag came from the defendant. The 
situation here is more akin to that found in State v. 
Huffman, 181 Neb. 356, 148 N. W. 2d 321 (1967), 
wherein Smith, J., said: ‘‘Although the precautions 
taken by the sheriff win no plaudits, reception of the 
exhibits in evidence was not a clear abuse of discre- 
tion.’’ The same conclusion is compelled in this 
case and the defendant’s assignment of error is 
without merit. 
The judgment of the trial court is affirmed. 
AFFIRMED. 
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STaTE oF NEBRASKA, APPELLEE, V. KEVIN HERNANDEZ, 
APPELLANT. 
284 N. W. 2d 17 


Filed October 2, 1879. No. 42582. 


Motions, Rules, and Orders. A ruling upon a motion for severance will 
not be disturbed in the absence of an abuse of discretion. 


Appeal from the District Court for Box Butte 
County: RoBeRTR. Moran, Judge. Affirmed. 


Philip M. Kelly of Scott & Kelly, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before KrivosHa, C. J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


BOsLAUGH, J. 

The defendant, Kevin Hernandez, and his brother, 
Jonathan Hernandez, were charged in separate in- 
formations with felonious entry of the Alliance Coun- 
try Club in Box Butte County, Nebraska, on March 
21, 1978. The trial court ordered the informations 
consolidated for trial. The defendant was convicted 
and sentenced to 2 years probation. He has ap- 
pealed and contends the evidence does not support 
the conviction and the trial court erred in overruling 
his motion for a separate trial. 

The record shows that the defendant and a com- 
panion, David Embree, broke into the Alliance 
Country Club and took some liquor and food. An- 
other companion, Kevin Grieser, and the defend- 
ant’s brother participated in the crime. Later the 
same night, the defendant returned to the country 
club with his brother and Grieser and took addi- 
tional liquor and food from the club. 

The defendant contends the evidence was insuf- 
ficient because some of the prosecution witnesses 
were impeached. There were questions of credi- 
bility for the jury but the evidence of the State was 
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sufficient, if believed, to sustain the conviction. It is 
not the province of this court in a criminal case to 
resolve conflicts in the evidence, pass on the credi- 
bility of witnesses, or weigh the evidence. 

The evidence of the State implicated both the de- 
fendant and his brother in the break-in. Both denied 
that they participated in the crime. The defendant 
had an alibi witness who testified in his behalf, and 
he argues that his chance for an acquittal would 
have been better if he had been tried separately. 
This was not a sufficient showing of prejudice to re- 
quire the trial court to have granted a separate trial 
to the defendant. A ruling upon a motion for sev- 
erance will not be disturbed in the absence of an 
abuse of discretion. State v. Shimp, 190 Neb. 137, 
206 N. W. 2d 627. 

The judgment of. the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM 
REITENBAUGH, APPELLANT. 
284 N. W. 2d 19 
Filed October 2, 1979. No. 42597. 


Criminal Law: Instructions: Juries: Mental Health. It is not error 
to refuse to instruct a jury in a criminal case of the consequences 
of a verdict of not guilty by reason of insanity. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 

James T. Hansen, for appellant. 

Paul L. Douglas, Attorney General, and G. Rod- 
eric Anderson, for appellee. 

Heard before KrivosHa, C. J., BosLaucuH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


WHITE, J. 
This is an appeal from a conviction of failure to 
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appear as per section 29-908, R. S. Supp., 1978. The 
defense was not guilty by reason of insanity. The 
court sentenced the defendant to a term of 3 years in 
the Nebraska penal complex. The defendant ap- 
peals assigning a single error, that the trial court re- 
fused to instruct the jury as to the consequences of a 
verdict of not guilty by reason of insanity. We af- 
firm. 

On March 20, 1978, the defendant was sentenced to 
a term of 1 year in the Nebraska penal complex on a 
charge of third offense driving while intoxicated. At 
the request of the defendant, the court delayed the 
date on which the defendant was to begin his sen- 
tence and continued the defendant’s bond, ordering 
and directing him to appear 30 days thereafter and 
surrender himself to the sheriff of Scotts Bluff Coun- 
ty, Nebraska. The defendant failed to appear as or- 
dered or within 3 days of the date required. The de- 
fendant was later arrested in Denver, Colorado, and 
returned from that state in October 1978. At a jury 
trial, defendant tendered the defense of not guilty by 
reason of insanity. We shall not discuss the ap- 
propriateness of the giving of an instruction on the 
defense of not guilty by reason of insanity since the 
State does not argue that the instruction was inap- 
propriate. We do, however, note in passing that all 
witnesses, an area physician, a clinical psychologist, 
and an alcohol intake officer failed to testify that, in 
fact, the defendant had a mental illness or was in- 
sane on March 20, 1978, or any other day thereafter. 
Their testimony simply was to the effect that he had 
an excessive alcohol problem, had a tendency to be 
irresponsible, possessed a passive, aggressive per- 
sonality, and had a somewhat disturbed and unfortu- 
nate childhood. The point presented to this court is 
a new one to our jurisprudence. Defendant cites 
Lyles v. United States, 254 F’. 2d 725, a 1957 case, in 
which the Court of Appeals of the District of Co- 
lumbia held that such an instruction was required; 
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that while the average jury person will usually know 
generally the consequences if he votes guilty or not 
guilty, he does not have knowledge of the conse- 
quences of a verdict of not guilty by reason of in- 
sanity. Absent a statute, the rule has not been wide- 
ly followed. To the contrary are Lonquest v. State 
(Wyo., 1972), 495 P. 2d 575; People v. Adams, 26 N. 
Y. 2d 129, 309 N. Y. S. 2d 145, 257 N. E. 2d 610; State 
v. French, Jr., 166 Mont. 196, 531 P. 2d 373; Pope v. 
United States, 372 F. 2d 710 (8th Cir., 1967). In that 
case the BHighth Circuit reviewed the instruction 
given by Judge Van Pelt of the United States Dis- 
trict Court which read as follows: ‘ ‘[Y]Jou have no 
right to take into consideration, in event you should 
find him not guilty, whether defendant would be kept 
in custody and if so for how long such custody would 
continue, or whether he would be entitled to early or 
immediate freedom. As a matter of fact, the matter 
should not even be discussed by you in determining 
the issue of sanity or insanity. You are to determine 
only whether the defendant is guilty or not guilty as 
charged. * * *’’’ In referring to the trial court, the 
Highth Circuit Court of Appeals said: ‘‘We, how- 
ever, find no error and see no reason why we should 
depart from the long-established principle that, in 
the absence of some specific statutory provision, a 
defendant’s disposition is not a matter for the jury’s 
concern.’’ This rule has long been the law in Ne- 
braska. See NJI No. 14.80 and cases cited there- 
under. Further, see the cases cited at 11 A. L. R. 3d 
737. Logically, we see no reason why, if requested 
by the defendant, an instruction similar in content to 
NJI No. 14.80 should not be given to the effect that 
the jury shall have no right to speculate and shall 
not consider the disposition of the defendant in the 
event he is found not guilty by reason of insanity. 
The judgment of the trial court is affirmed. 
AFFIRMED. 
McCown and Cuinton, JJ., concur in the result. 
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PENNY JEAN EF’RIEDENBACH, APPELLEE AND 
CROSS-APPELLANT, V. GARY FEF’. FRIEDENBACH, 
APPELLANT AND CROSS-APPELLEE. 

284 N. W. 2d 285 


Filed October 9, 1979. No. 42404. 


1. Divorce: Minors: Custody. Generally, divided custody arrange- 
ments are not favored. 

2. Divorce: Minors: Custody: Appeal and Error. Ordinarily, a 
determination of custody by the trial court will not be disturbed 
on appeal unless it is clear that the evidence does not support the 
findings. 

3. Divorce: Bond: Custody: Appeal and Error. An order deter- 
mining child custody may not be superseded as a matter of right by 
filing a bond pursuant to section 25-1916, R. R. S. 1943. 

4. Divorce: Custody: Appeai and Error. Ordinarily, an order re- 
lating to visitation rights may be enforced by the District Court 
even though an appeal from the judgment of the District Court is 
pending in this court. 


Appeal from the District Court for Sarpy County: 
GEorRGE H. STANLEY, Judge. Affirmed. 


Thomas J. Garvey of Hascall, Jungers & Garvey, 
for appellant. 


James L. Birkel, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTIncs, JJ. 


BOsLAUGH, J. 

The marriage of the parties was dissolved on Feb- 
ruary 16, 1977. The custody of their three minor chil- 
dren was divided. The petitioner was awarded the 
custody of Len, now 8 years of age, and Lee, now 7 
years of age. The respondent was awarded the cus- 
tody of Lisa, now 11 years of age. Each party was 
given reasonable visitation rights. 

On August 2, 1978, the petitioner filed an applica- 
tion for permission to remove the boys, Len and Lee, 
from the jurisdiction of the court because she was 
planning to move to Michigan, the home of her new 
husband. On August 14, 1978, the respondent filed 
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an application to obtain custody of the boys. On 
August 29, 1978, the petitioner filed an answer to the 
application of the respondent and a cross-application 
seeking custody of Lisa. 

The applications and the cross-application were 
consolidated for hearing. The trial court found that 
the custody of the children should remain the same 
as fixed in the original decree; that the petitioner 
should be granted permission to remove the children 
in her custody from the jurisdiction of the court; and 
that the parties should pay their own costs and attor- 
ney’s fees. The respondent appeals and the peti- 
tioner cross-appeals. 

The respondent contends that the petitioner should 
not be allowed to retain custody of the boys because 
there is evidence that she allowed her second hus- 
band to stay in her apartment on several occasions 
before they were married. There is also evidence 
that on one occasion she struck Len with sufficient 
force to leave a large bruise on his face. The peti- 
tioner contends that the respondent should not be al- 
lowed to retain custody of Lisa because she is at 
home much of the time without supervision while the 
respondent is at work. 

There is evidence also that each of the parties is 
fit to have custody of the children and that the chil- 
dren seem to be happy and, in general, are well 
cared for. The trial court interviewed the children 
in chambers out of the presence of the parties and 
each child seemed to be satisfied with the existing 
custody arrangement. 

Although divided custody arrangements are not 
favored, under the facts and circumstances in this 
case we believe the order of the trial court should 
not be disturbed. Ordinarily, a determination of 
custody by the trial court will not be disturbed on 
appeal unless it is clear that the evidence does not 
support the findings. Hoback v. Hoback, 201 Neb. 
639, 271 N. W. 2d 336. 
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Since the petitioner has now remarried and is 
making her home in Michigan we believe it was in 
the best interests of the children to permit her to re- 
move the boys from this jurisdiction. 

After the decision in this case on September 11, 
1978, the respondent filed a supersedeas bond. After 
the appeal had been docketed in this court, the re- 
spondent filed a motion alleging that the petitioner 
had violated the supersedeas by removing the chil- 
dren from the jurisdiction. The respondent also 
filed a motion to remand the cause to the District 
Court because the petitioner had violated his visita- 
tion rights. Neither motion had merit. 

Although an order determining custody of children 
may in certain cases be stayed by the trial court, 
such an order is not subject to being superseded as a 
matter of right under section 25-1916, R. R. S. 1943, 
by merely filing a supersedeas bond. Hall v. Hall, 
176 Neb. 555, 126 N. W. 2d 839. As we understand the 
record, the trial court did not stay the order permit- 
ting the petitioner to remove the boys from the juris- 
diction. The bond was not effective for that pur- 
pose. The enforcement of the respondent’s visita- 
tion rights was a matter which remained within the 
jurisdiction of the District Court even though an ap- 
peal from the judgment of the District Court was 
pending in this court. Hall v. Hall, supra. 

The allowance of fees and costs is discretionary 
and depends upon a consideration of all the facts and 
circumstances. We find no abuse of discretion by 
the trial court and determine that the parties should 
pay their own fees and costs in this court. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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County oF HALL, STATE oF NEBRASKA, A BODY POLITIC 
AND CORPORATE, EX REL. PATRICIA J. WISELY, 
APPELLANT, V. RONALD LEO MCDERMOTT, APPELLEE. 
284 N. W. 2d 287 
Filed October 9, 1979. No. 42430. 


1. Trial: Verdicts: Appeal and Error. Where a party has sustained 
the burden and expense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error in the pro- 
ceedings by which it was secured. 

2. Trial: New Trial. The standard of judicial review of a trial 
court’s order granting a new trial is whether or not the trial court 
abused its discretion. By its terms this discretion is necessarily 
broader than a narrowly isolated and rigid examination of the 
merits of each alleged error in the record. A combination of 
errors, for example, each of which in itself might not be grounds 
for granting a new trial, may result in a finding by the trial 
judge that justice will be served by retrying the issues in this 
case. 

3. New Trial: Appeal and Error. This court will not ordinarily 
disturb a trial court’s order granting a new trial, and not at all 
unless it clearly appears that no tenable grounds existed therefor. 


Appeal from the District Court for Hall County: 
LioypD W. KELLY, JR., Judge. Affirmed. 


Sam Grimminger, Hall County Attorney, and John 
Story, for appellant. 


O. Wm. VonSeggern of Cunningham, Blackburn, 
VonSeggern, Livingston & Francis, for appellee. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


Krivosna, C. J. 

The County of Hall, Nebraska, acting for and on 
behalf of Patricia J. Wisely (Hall County), appeals 
from an order of the District Court for Hall County, 
Nebraska, which granted to the appellee, Ronald 
Leo McDermott (McDermott), a new trial. Hall 
County maintains that the trial court abused its dis- 
cretion in so granting the motion for new trial. We 
have examined the record in this matter and find 
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that the trial court did not abuse its discretion in 
granting McDermott’s motion for new trial, and af- 
firm the judgment of the trial court. 

This action had its inception in a ‘‘Complaint and 
Petition’’ filed by Hall County in the District Court 
for Hall County, Nebraska, seeking to have McDer- 
mott determined to be the father of a child born to 
Patricia J. Wisely. The complaint alleges that Hall 
County may be required to support the minor child 
and was in fact supplying child support through its 
division of welfare at the time the complaint was 
filed. Thereafter McDermott, through his then re- 
tained counsel, filed a demurrer which was over- 
ruled by the trial court. On August 31, 1978, counsel 
for McDermott filed an application with the court 
for authority to withdraw as counsel. The files indi- 
cate that a copy of the application was served on 
John Story, attorney for Hall County. The record, 
however, is silent as to any notice of the motion to 
withdraw being served upon McDermott. There- 
after, on September 12, 1978, the court entered an or- 
der permitting McDermott’s then counsel to with- 
draw, at the same time setting the case for trial on 
October 10, 1978, at 1:30 p.m. The record fails to 
disclose that McDermott was notified of his coun- 
sel’s withdrawal, or that any other counsel had been 
retained by McDermott and would have been pre- 
pared to go to trial on October 10, 1978. 

The record does disclose, however, that on Sep- 
tember 12, 1978, counsel for Hall County mailed a no- 
tice to McDermott advising him that trial in the 
matter was set for October 23, 1978, at 1:30 p.m. 
The certificate indicates that the notice was sent by 
regular mail and was neither certified nor regis- 
tered. Thereafter on September 19, 1978, counsel for 
appellant, recognizing that the date for trial set out 
in the notice sent on September 12, 1978, was in 
error, sent a second notice to McDermott advising 
him that trial would be on October 10, 1978, rather 
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than October 23, 1978. Again, the certificate filed by 
Mr. Story indicates that the notice was sent by regu- 
lar mail and not by certified or registered mail. 

On October 10, 1978, at the hour of 1:30 p.m., being 
the time set for trial, the record discloses that 
McDermott appeared in court without counsel. The 
record further indicates that McDermott had earlier 
in the day appeared before the trial court and re- 
quested a continuance for the reason that he was 
without counsel. 

The trial court admonished McDermott for 
appearing without counsel, pointing out that the 
court had permitted his former attorney to withdraw 
on September 12, 1978. Specifically, the trial court 
said: ‘I permitted your attorney to withdraw on 
the 12th of September — which should have been suf- 
ficient time for you to obtain an attorney — and I set 
this matter for trial at that time.’’ All of that, of 
course, may have been true if it had been shown that 
McDermott was given notice of those facts on or 
shortly after September 12, 1978. The record, how- 
ever, clearly discloses that he was never made 
aware of his counsel’s application to withdraw nor at 
the time was he advised of the fact that the trial 
court had sustained the motion to withdraw and that 
he was then without counsel. 

The record is somewhat in conflict with regard to 
when in fact McDermott became aware that he was 
without counsel. When McDermott appeared before 
the trial court on October 10, 1978, he stated that he 
had received ‘‘the deal saying that Mr. Huston had 
resigned * * * just last week, Tuesday or Wednes- 
day.’’ The record is likewise unclear as to what the 
‘‘deal saying that Mr. Huston had resigned’’ in fact 
was. There is nothing in the record to indicate that 
a notice of any kind concerning counsel’s withdrawal 
was sent to McDermott. In McDermott’s affidavit 
seeking a new trial, he alleged that he did not be- 
come aware of the fact that he was without counsel 
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until October 9, 1978, the day before trial. Appar- 
ently the trial court was concerned by this conflict 
when granting the motion for new trial. 

Hall County argues that the motion for new trial 
should not have been sustained, citing Greenberg v. 
Fireman’s Fund Ins. Co., 150 Neb. 695, 55 N. W. 2d 
772, wherein we said, in part: ‘‘Where a party has 
sustained the burden and expense of a trial and has 
succeeded in securing the judgment of a jury on the 
facts in issue, he has a right to keep the benefit of 
that verdict unless there is prejudicial error in the 
proceedings by which it was secured.’’ With that 
general principle we do not disagree. However, in 
Johnson v. Enfield, 192 Neb. 191, 219 N. W. 2d 451, we 
said: ‘‘We have consistently and recently held that 
the standard of judicial review of a trial court’s 
order granting a new trial is whether or not the trial 
court abused its discretion. [Citations omitted. ] 
By its terms this discretion is necessarily broader 
than a narrowly isolated and rigid examination of 
the merits of each alleged error in the record. A 
combination of errors, for example, each of which in 
itself might not be grounds for granting a new trial, 
may result in a finding by the trial judge that justice 
will be served by retrying the issues in the case. We 
have held that this court will not ordinarily disturb a 
trial court’s order granting a new trial, and not at all 
unless it clearly appears that no tenable grounds 
existed therefor.’’ See, also, Lechliter v. State, 185 
Neb. 527, 176 N. W. 2d 917. 

With those general principles in mind, a brief 
examination of the record discloses that the trial 
court acted properly in granting to McDermott a 
new trial. 

To begin with, an action to establish paternity is 
statutory in nature, and the authority for such action 
must be found in the statute and must be in accord- 
ance with the provisions thereof. Paltani v. Creel, 
169 Neb. 591, 100 N. W. 2d 736. This action appears 
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to have been brought pursuant to the provisions of 
section 13-111, R. R. 8. 1948, which provides: ‘‘A 
civil proceeding to establish the paternity of a child 
may be instituted in any district court of the district 
where the child is domiciled or found, by the mother 
of such child, either during pregnancy or within four 
years after its birth, or by the guardian or neat 
friend of such child.’’ (Emphasis supplied.) The 
record in this case is unclear as to the County’s 
standing in this matter. 

In addition, the record further discloses that the 
trial court volunteered to aid McDermott. Prior to 
proceeding to trial the court said: ‘‘All right, if it 
comes to a point that it appears necessary that he 
[McDermott] have an attorney, we’ll see what we 
can do at that time. ** *’’ It is reasonable to pre- 
sume that McDermott believed that if a point was 
reached where an attorney was necessary, the court 
would stop the proceedings and provide him with 
one. An examination of the statutes, however, dis- 
closes that that point arrived even before the first 
witness testified. 

Under the provisions of section 13-112, R. R. 8S. 
1943, the method of trial for establishing paternity of 
a child is the same as in other civil proceedings 
‘“‘except that the trial shall be by the court without a 
jury unless a jury be requested by the alleged father.” 
(Emphasis supplied.) The right to a trial by jury 
for the determination of paternity is obviously an 
important one. Unfortunately, however, McDer- 
mott-was never advised of the fact that he was 
entitled to a jury. The presence of counsel might 
have solved that problem. McDermott, however, 
was relying on the trial court to help him. The 
importance of a jury in this case was amply pointed 
out by the statement made by the trial court when 
ruling on the motion for new trial. The court said: 
“So, we are just supposed to take Mr. McDermott’s 
word on this. Maybe that’s part of the problem here. 
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I know him too well. You can put this in the record, 
too, but he’s appeared before me on criminal mat- 
ters, violation of probation, and everything else.’’ It 
would appear, therefore, that in a case in which the 
credibility and truthfulness of the witnesses were of 
extreme importance, a trial to a jury was likewise of 
importance to McDermott. 

To be sure, the fact that one elects not to obtain 
counsel and appears pro se should not in itself be 
sufficient to justify the endless continuances of trial 
or the granting of a new trial. Orderly process must, 
be obtained and litigation must proceed and at some 
point come to an end. Nevertheless, the record in 
this case indicates certain precautions could easily 
have been taken prior to trial to assure that the ab- 
sence of counsel would not be prejudicial to McDer- 
mott. The trial court could have required that no- 
tice of original counsel’s application to withdraw be 
served upon McDermott in order to give him an op- 
portunity to appear and object to the motion. Cer- 
tainly he had as much interest in the matter as Mr. 
Story, who was served. Likewise, the trial court 
could have required original counsel for McDermott 
to serve notice on him that counsel had been 
authorized to withdraw and to make showing to the 
trial court that such notice had been served upon 
McDermott. That procedure would have done much 
to eliminate the difficulty which ultimately arose on 
the afternoon of trial. Likewise, the record dis- 
closes the introduction of much immaterial and ir- 
relevant evidence which the presence of counsel 
could have prevented. None of the County’s wit- 
nesses were subjected to cross-examination even 
though the only evidence of paternity was the state- 
ment of the mother and the testimony of others who 
said they saw McDermott with the mother during 
the fall of 1976. Obviously, in examining the matter 
in retrospect, the trial court concluded that some 
further steps might properly have been followed in 
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this case and that justice demanded the granting of 
a new trial. We cannot, under the circumstances, 
conclude that the trial court abused its discretion in 
that regard and must, therefore, affirm the action of 
the trial court in granting a new trial. 

AFFIRMED. 


BEVERLY ANN GRADY, APPELLEE, V. GILBERT DEAN 
GRADY, APPELLANT. 
284 N. W. 2d 402 


Filed October 16, 1979. No. 42237. 


Appeal from the District Court for Lancaster 
County: Da.Le E. FaHRNBRUCH, Judge. Affirmed. 


Bauer, Galter, Geier, Flowers & Thompson, for 
appellant. 


Douglas L. Curry of Ginsburg, Rosenberg, Gins- 
burg, Cathcart, Curry & Gordon, for appellee. 


Heard before BosLauGH, McCown, and BRODKEY, 
JJ., and Rist and Wo tr, District Judges. 


WoLF, District Judge. 

This is an appeal from a decree of dissolution en- 
tered by the District Court for Lancaster County. At 
the time of the trial in 1978, the parties had been 
married for 15 years, were 40 and 38 years old, re- 
spectively, and had two daughters, Kelly and 
Brenda, ages 8 and 6. The parties were the sole 
owners of the corporate stock of six corporations. 
Flamingo Motel, Inc., was the owner of the Flamingo 
Motel at El Dorado, Arkansas. Carpenter Enter- 
prises, Inc., was the owner of the White House Inn 
motel at Bellevue, Nebraska. Sands, Inc., was the 
lessee of the Sands Inn at Joplin, Missouri. Acme 
Investments, Inc., was the owner of the West Way 
Motel at Alliance, Nebraska, and of a Bennet, Ne- 
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braska, farm. Gil Grady and Associates, Inc., was 
the owner of rental properties in Lincoln, Nebraska. 
Mar-And Motel, Inc., was the owner of the Palmer 
House Motel in Auburn, Nebraska, the B & B Motel 
in Auburn, Nebraska, and the Thunderbird Motel in 
Marysville, Kansas. The parties owned a residence 
in Lincoln, Nebraska, and had various other person- 
al property and debts. 

Several other motels were owned by Imperial In- 
vestors, Inc., but all of the stock of that corporation 
was owned by the minor children of the parties and 
was not considered as marital property by either of 
the parties to this action. 

The District Court awarded the petitioner custody 
of the two minor children subject to reasonable visi- 
tation by the respondent and ordered the respondent 
to pay as child support $150 per month per child. 
The court awarded the petitioner all of the stock to 
Flamingo Motel, Inc., and to Carpenter Enterprises, 
Inc., but ordered the respondent to pay the Carpen- 
ter Enterprises, Inc., notes to the two children, each 
in the amount of $22,500. The court awarded the pe- 
titioner certain household goods, the Lincoln resi- 
dence subject to a portion of the 1977 real estate 
taxes, two motor vehicles, and other personal prop- 
erty including her teachers retirement. The court 
further ordered the respondent to pay petitioner the 
sum of $15,000, payable at the rate of $500 per month, 
$3,500 toward her appraiser’s fees, and $5,000 toward 
petitioner’s attorney’s fees. 

The respondent was awarded all of the other prop- 
erty of the marriage and was directed to pay all 
debts except the corporate debts of Flamingo Motel, 
Inc., and Carpenter Enterprises, Inc. 

The respondent assigns as error: (1) The court 
erred in its division of property by awarding peti- 
tioner substantially more than one-half of the net 
marital estate; (2) the court erred in awarding Car- 
penter Enterprises, Inc., and Flamingo Motel, Inc., 
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to petitioner; (3) the court erred in making a divi- 
sion of property which would greatly detract from 
petitioner’s ability to give proper care to the two 
minor children of the parties; (4) the court erred in 
directing the respondent to pay any portion of peti- 
tioner’s appraisal fees. 

The rules for determining alimony or division of 
property in an action for dissolution of marriage 
provide no mathematical formula by which such 
awards can be precisely determined. They are to 
be determined by the facts in each case and the 
courts will consider all pertinent facts in reaching 
an award that is just and equitable, Hanisch v. 
Hanisch, 195 Neb. 204, 237 N. W. 2d 407. 

The fixing of alimony or distribution of property 
rests in the sound discretion of the District Court 
and, in the absence of an abuse of discretion, will not 
be disturbed on appeal. Phillips v. Phillips, 200 
Neb. 253, 263 N. W. 2d 447. 

In an appeal from a decree of dissolution of mar- 
riage, this court, in reaching its own findings, will 
give weight to the fact that the trial court observed 
the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than the oppo- 
site. Blome v. Blome, 201 Neb. 687, 271 N. W. 2d 466. 

This court is not inclined to disturb the division of 
property made by the trial court unless it is patently 
unfair on the record. Blome v. Blome, supra. 

The questions of valuation argued by the respond- 
ent relate only to the valuation of the corporate 
motel properties, as all other assets and liabilities 
were stipulated. Respondent contends that opinions 
of the petitioner’s expert witness, real estate broker 
and appraiser Donald Linscott, are not entitled to 
any weight in the determination of the values of mo- 
tel properties because he had no prior experience in 
dealing with or appraising motels. We hold that the 
opinions of Mr. Linscott were correctly received by 
the court. The weight to be given such opinion evi- 
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dence, as well as the weight to be given to the opin- 
ion evidence offered by respondent’s experts, would 
depend on many factors including their qualifica- 
tions and experience as well as their business or per- 
sonal relationship to the parties and any possible 
bias. 

There are no personal findings by the trial court 
as to the values it placed upon each of the proper- 
ties of the various corporations, nor were specific 
findings requested by either party at or prior to the 
trial. Under such circumstances, this court will re- 
view all of the evidence presented to determine 
whether, under any reasonable interpretation of the 
evidence and the circumstances of the parties, the 
division of property was patently unfair. 

Based upon the evidence, we find that it would not 
have been unfair to the respondent for the court to 
assign the values asserted by the respondent himself 
in his testimony for the various motel properties 
which are: Flamingo Motel, $175,000; White House 
Inn motel, $275,000; Sands Inn (leasehold), $0; West 
Way Motel, $525,000; Palmer House Motel, $125,000; 
B & B Motel, $145,000; and Thunderbird Motel, 
$80,000. 

Another dispute between the parties is the valua- 
tion for the commission notes held by the respondent 
and by Gil Grady and Associates, Inc., in the total 
sum of $384,578.63. Respondent’s experts have testi- 
fied that the market value of such commission notes 
in the business generally average from 50 to 60 per- 
cent of the face amount. For our purposes of com- 
parison we have used the 60 percent figure and 
valued the notes at $230,747.17. 

Much of the confusion could have been avoided in 
this action had the parties provided the trial court 
with opinion evidence as to the value of the corpo- 
rate stock owned by the parties rather than opinion 
evidence as to the value of the assets owned by the 
corporations. Further, the record is not clear in one 
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or two instances whether some of the corporate debt 
was also the personal liability of one or both of the 
parties. 

Based on the evidence, we feel the trial court 
would be amply justified in assigning the following 
values to the property awarded to the petitioner. 
Flamingo Motel, Inc., has a net deficit position of 
$10,687.22, leaving a zero balance for the stock. Car- 
penter Enterprises, Inc., has a net deficit position of 
$17,107.61, leaving a zero valuation for the stock. 
Other assets awarded to the petitioner are: House- 
hold goods, $2,500; residence, $44,510.80; 1974 Thun- 
derbird, $3,000; 1974 International Travelall, $2,500; 
one snowmobile, $100; one cobalt board, $1,500; one 
boat trailer, $250; one camper, $100; government 
bonds, $225; teachers retirement, $4,000; and a 
$15,000 judgment, totalling $73,685.80. 

Petitioner also received $3,500 toward her ap- 
praiser’s fees and should be given credit for $10,150 
representing a gift from her parents. This makes 
the net distribution to the petitioner in the amount of 
$67,035.80. 

This court finds that the trial court would be 
amply justified in the following valuations for prop- 
erty and debts awarded to the respondent. Sands, 
Inc., has a net deficit position of $28,503.79, leaving a 
stock valuation of zero. Acme Investments, Inc., 
has a net asset position of $57,681.58, which would be 
the valuation of the stock. Gil Grady and Associ- 
ates, Inc., has a net deficit position of $171,363.76, 
leaving a zero valuation for the stock. Mar-And Mo- 
tel, Inc., has a net deficit position of $2,966.35, 
leaving a zero valuation for the stock. 

Other assets awarded to the respondent include: 
First State Bank account, $2,100.66; First National 
Bank: account, $64.98; IRS check, $505; miscellane- 
“ous accounts receivable, $12,321.25; commission 
notes, $126,469.47; 1975 Chrysler, $1,000; 1976 Ford 
pickup, $3,500; 1976 Mark IV, $7,200; 1961 Piper Az- 
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tec airplane, $18,250; furniture trailer, $1,000; one 
snowmobile, $100; Kingfisher boat, $100; 20-horse- 
power motor, $100; boat trailer, $50; green trailer, 
$100; land rover, $100; stocks, $20,773; bonds, $400; 
certificate of deposit, $3,250, for a subtotal of 
$175,192.59, or $232,874.17 total assets, including the 
corporate stock above. 

Respondent was ordered to pay the following 
debts: First State Bank, $18,000; accrued interest, 
$1,245.48; 1976 real estate tax on residence, $490.68; 
personal property taxes, $349.62; interest on taxes, 
$1,250; Omaha Neon, $3,047.55; John Karns Furni- 
ture, $2,000; special assessments on residence, 
$307.53; Carpenter Enterprises, Inc., note to Kelly 
Grady, $22,500; Carpenter Enterprises, Inc., note to 
Brenda Grady, $22,500, for total obligations of 
$71,690.86. 

The computation thus shows that the respondent 
received $161,183.31 in net assets, for which he 
should be given credit for $51,646 as property owned 
before marriage, leaving a net of $109,537.31. From 
such sum he was required to pay $15,000 to the peti- 
tioner and $3,500 toward her appraiser’s fees, leav- 
ing a net distribution to the respondent of $91,037.31. 

This court is aware that there is reference in the 
evidence to a deficiency judgment against the re- 
spondent in a Kansas foreclosure action and refer- 
ence to a guaranty by the petitioner in the sum of 
$177,000 which may or may not be presently out- 
standing. The evidence is not sufficient so as to either 
determine whether such debts are the joint debts of 
the parties or are included within the unpaid corpo- 
rate obligations. Therefore, both such amounts are 
excluded from consideration herein. 

The respondent challenges the award of the two 
corporations, Flamingo Motel, Inc., and Carpenter 
Enterprises, Inc., to the petitioner on the grounds 
that the petitioner is not qualified to operate the mo- 
tels and for the reason that the time she would spend 
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in taking care of the motels would prevent her from 
giving proper care to the minor children. The facts 
in evidence indicate that the petitioner has partici- 
pated with the respondent in the management of the 
various motel properties and it is likely that the 
court awarded such property to the petitioner so as 
to provide some income to her as she is not other- 
wise employed. In this case, the respondent has as- 
signed all the values to the assets of the corporations 
awarded to the petitioner and cannot now complain 
as to the net result of the distribution. 

The evidence further discloses that the petitioner 
paid her expert witness, Mr. Linscott, the sum of 
$5,250 to make appraisals of seven different motels 
located in three states. No evidence was received 
as to the fair and reasonable value of the appraisal 
work; however, even in the absence of such evi- 
dence, the trial court may, in an equity case, award 
either party attorney’s fees and expenses of litiga- 
tion. The award does not appear to be unreasonable 
nor an abuse of discretion. Further, this court has 
included such award in computing the division of 
property between the parties and, after comparison, 
has determined that the award of $3,500 towards peti- 
tioner’s appraiser’s fees does not render the division 
unfair. 

This court therefore holds that the award of net 
property values and appraiser’s fees of $67,035.80 to 
the petitioner and of $91,037.31 to the respondent 
does not indicate any abuse of discretion by the trial 
court and the decree of dissolution should be af- 
firmed. 

It is further ordered that the respondent pay the 
costs in this court together with an allowance of 
$1,500 toward the petitioner’s attorney’s fees. 

AFFIRMED. 
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DALE R. BENGTSON, APPELLEE, V. ESTHER B. 
BENGTSON, APPELLANT, IMPLEADED WITH OLIVER E.. 


WISE AND RutH L. WISE, INTERVENORS-APPELLEES. 
284 N. W. 2d 406 


Filed October 16, 1979. No. 42358. 


1. Divorce: Custody: Evidence: Witnesses. In a child custody ac- 
tion, a social worker’s report may be received in evidence for the 
consideration of that part properly admissible when the social 
worker is sworn, subject to cross-examination, and the parties are 
permitted to call other witnesses to contradict any parts of the re- 
port. 

2. Custody: Evidence: Witnesses. The appropriateness of a hypo- 
thetical question to an expert witness is a matter largely for the 
trial court’s discretion, and its rulings will not be disturbed unless 
there has been an abuse of that discretion. 

3. Divorce: Custody: Evidence: Appeal and Error. In cases in- 
volving questions of child custody, the findings of the trial court, 
both as to an evaluation of the evidence and as a matter of custody, 
will not be disturbed on appeal unless there is a clear abuse of 
discretion or the decision is against the weight of the evidence. 


Appeal from the District Court for Saunders Coun- 
ty: Bryce Bartu, Judge. Affirmed. 


Richard L. Swenson of Lathrop, Albracht & 
Swenson and Charles 8. Lashelle, for appellant. 


Everett O. Inbody of Haessler, Sullivan & Inbody, 
for appellee. 


Heard before BosLAUGH, CLINTON, and WHITE, JJ., 
and HaMiLTon and HEenprix, District Judges. 


HEnNpRIx, District Judge. 

This is an appeal from a dissolution of marriage 
decree determining custody of a minor child. The 
wife, respondent-appellant, prosecutes this appeal 
attacking the order of the District Court for Saun- 
ders County, Nebraska, which retained legal cus- 
tody, awarded physical custody in the husband, peti- 
tioner-appellee, and granted reasonable visitation to 
respondent. The parents of the respondent ap- 
peared as intervenors in the District Court, but are 
not parties here. We affirm. 
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The parties were married February 20, 1971, and 
began living in the Omaha, Nebraska, area. On 
September 1, 1973, the respondent gave birth to the 
parties’ only child, Michelle. The pregnancy was 
planned, and the respondent was happy that she was 
having the child. During the first year after Mi- 
chelle was born, the respondent stayed home with 
her. While the respondent furnished physical care 
for the child, she had difficulties in adjusting to the 
pressures of motherhood. At this time the respond- 
ent felt she couldn’t cope with Michelle and com- 
plained that Michelle would ‘‘drive her up the 
wall.’’ About a year after Michelle’s birth the re- 
spondent wanted to go back to work and the parties 
agreed that she would do so. The respondent se- 
cured the first of several waitress jobs, working at 
night. She continued to complain that Michelle 
bothered her so much she couldn’t stand it. It was 
her custom to leave Michelle at the day care center 
while shopping or going out to lunch. 

For some time the parties continued to share the 
care of Michelle, with the petitioner working days 
and caring for Michelle during the night and the re- 
spondent working nights and caring for Michelle 
during the day. During this period there were dis- 
agreements about the toilet training of Michelle. 
The petitioner took a much more firm stand on the 
matter than did the respondent. In May of 1976 the 
respondent, her mother, and Michelle took a 2-week 
trip to near Scranton, Pennsylvania. Respondent 
and her mother reported that during this trip the re- 
lationship between the respondent and Michelle 
seemed normal. 

However, shortly after this trip and about the end 
of June 1976, the respondent moved away from the 
family home, leaving Michelle with petitioner. Dur- 
ing this time the respondent visited Michelle, but the 
frequency of the visits is in dispute. Respondent 
testified she visited at least two times a week, ex- 
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cept for a couple of weeks. The petitioner testified 
the respondent visited Michelle once a week for the 
first couple of months, began skipping weeks, and 
then at one time it was 4 to 6 weeks without contact 
with Michelle. In about December 1976, the parties 
worked out a joint custody agreement by which peti- 
tioner would deliver Michelle to the day care center 
Monday mornings, and respondent would have cus- 
tody until she delivered Michelle to the day care 
center Thursday mornings. The petitioner would 
pick up Michelle Thursday night and have custody 
until Monday morning. 

In about May 1977, the petitioner moved to Yutan, 
Nebraska. In July the petitioner was laid off work, 
making it difficult for him to pay the day care 
center. The parties agreed that the petitioner would 
then have custody. During this time the petitioner 
had custody the respondent did not visit Michelle, al- 
though she may have tried on one occasion. The 
parties reestablished the joint custody arrangement 
in the latter part of July or the first part of August 
when respondent’s parents agreed to pay the ex- 
penses at the day care center. 

The joint custody arrangement continued this time 
until September 15, 1977. On September 1, 1977, a 
Thursday, the petitioner noticed a lesion on Mi- 
chelle’s cheek. On September 15, 1977, petitioner 
noticed a second lesion. Michelle was taken by pe- 
titioner to the emergency room at Nebraska Method- 
ist Hospital where she was examined by Dr. Frank 
O. Hayworth. Dr. Hayworth testified that the le- 
sions appeared to be second degree burns, one at 
least 5 or 6 days old and the other 1 or 2 days old. 
The doctor also stated that it was possible the le- 
sions were caused by burns from a cigarette or any 
round hot instrument. The trial court found the evi- 
dence tended to exonerate both parties, but deter- 
mined that the lesions occurred while the child was 
in the custody of the respondent. As a result of the 
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lesions, petitioner terminated the joint custody ar- 
rangement, but it was reinstated October 11, 1977, at 
a conference of parties and counsel. 

In the meantime, both parties became sexually in- 
volved with other partners; the respondent with a 
Nick Watson, and the petitioner with a Penny Nel- 
son. The affair between respondent and Mr. Wat- 
son, insofar as Michelle was present, began in late 
summer or early fall of 1977. It was terminated by 
respondent in November of 1977. At trial time, re- 
spondent was living in an apartment in Papillion. 
The petitioner met Penny Nelson shortly after he 
moved to Yutan. This developed into a close rela- 
tionship and they began living together at the end of 
July or the first part of August of that year. A baby 
was conceived of the relationship and was expected 
to be born April 1, 1978. The petitioner and Penny 
Nelson planned to marry on September 30, 1978, if 
the dissolution between petitioner and respondent 
was final by that time. On February 1, 1978, the pe- 
titioner and Penny Nelson moved to Hordville, Ne- 
braska, the petitioner believing that to be a better 
place to engage in his occupation of carpentry. This 
is where the petitioner and Penny Nelson were living 
at the time of the trial. The social service worker 
who made the study of the home in Yutan reported a 
physical environment which was clean and neatly 
arranged. She also reported Michelle had a warm 
and loving attitude towards her father and Penny 
Nelson. The social worker who made the study of 
the home in Hordville reported petitioner and Penny 
Nelson related well to Michelle and that they were 
able to provide adequate and suitable care. This 
and other evidence reveals an atmosphere of mutual 
love and parental relationship between Michelle on 
one hand and petitioner and Penny Nelson on the 
other. The director of the day care center which Mi- 
chelle attended from about October 12, 1977, related 
that at first Michelle was apprehensive as to who was 
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picking her up, and on one occasion became very up- 
set and cried when she found out Penny Nelson was 
picking her up rather than the respondent. She fur- 
ther testified, however, that the situation had im- 
proved, and that she did not at trial time see any dif- 
ference between the way Michelle received peti- 
tioner and Penny Nelson as compared to the way she 
received the respondent. 

The respondent objects to the receipt of copies of 
social workers’ reports into the evidence. In Jor- 
gensen v. Jorgensen, 194 Neb. 271, 231 N. W. 2d 360, 
we held that such reports are not competent unless 
the investigator takes the stand as a witness, is 
sworn, and is subject to the usual test of cross- 
examination. In this case each social worker was 
sworn, testified, and was cross-examined. Further, 
the court advised that in receiving the reports it 
would only consider the evidence properly admis- 
sible. Under these circumstances, there was no 
error. 

Respondent further objects to the court’s refusal 
to permit a Mr. Nanos to answer hypothetical ques- 
tions relating to possibility and effect of a second pa- 
rental breakup upon a 4-year-old child. Mr. Nanos 
was qualified as an expert by virtue of being the as- 
sistant director of the alcoholics treatment center of 
Emmanuel Center, with a masters degree in psy- 
chiatric social work and postgraduate work pri- 
marily in the field of alcoholism. He had been per- 
mitted to testify at great length on theory entirely. 
He had no personal knowledge of any of the parties 
or the child. His direct examination covers 39 pages 
in the bill of exceptions. The line was drawn by the 
court at the place determined by it to prohibit Mr. 
Nanos from relating matters only involving specula- 
tion, possibility, or conjecture. In dealing with 
questions calling for expert opinion, particularly hy- 
pothetical questions, much must be left to the discre- 
tion of the trial judge. Fowler v. Bachus, 179 Neb. 
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558, 1389 N. W. 2d 213; Hawkins Constr. Co. v. 
Matthews Co., Inc., 190 Neb. 546, 209 N. W. 2d 643. 
The ruling of the trial judge in this matter was ap- 
propriate, and not.an abuse of his discretion. 

In cases involving questions of child custody, the 
findings of the trial court, both as to an evaluation of 
the evidence and as a matter of custody, will not be 
disturbed unless there is a clear abuse of discretion 
or the decision is against the weight of the evidence. 
Mason v. Mason, 200 Neb. 476, 263 N. W. 2d 865. The 
court chose what appeared to be the more stable 
home and environment for Michelle. The decision 
does not abuse the discretion of the court, nor is it 
against the weight of the evidence. 

AFFIRMED. 


Marcie HELDT, FORMERLY MARGIE CHAPMAN, 
APPELLANT, V. EDWIN D. CHAPMAN, APPELLEE. 
284 N. W. 2d 409 


Filed October 16, 1979. No. 42418. 


1. Divorce: Child Support. The obligation to support minor children 
falls upon each parent, both of whose earning capacities shall be 
ponsideret by the court in fixing the amount of support. 

In the absence of an abuse of discretion the 

amount of an award of child support will not be disturbed on ap- 

peal. 


Appeal from the District Court for Pierce County: 
MERRITT C. WARREN, Judge. Affirmed. 


W. G. Whitford, for appellant. 
Charles L. Caskey, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInas, JJ. 


HAstTInGs, J. 
Appellee, who was the defendant in the original 
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1966 divorce action, filed his petition in the District 
Court seeking to terminate child support payments 
for Rex Chapman, the nearly 17-year-old son of the 
parties, for the reason that he was now emanci- 
' pated. Appellant filed an answer and cross-petition, 
denying the fact of emancipation, and alleging that 
since entry of the original decree the cost of living 
has increased. She asked that the decree be modi- 
fied by increasing child support payments. After 
notice and hearing the trial court granted the relief 
sought by the appellee, finding that Rex was in fact 
emancipated, and ordered child support to termi- 
nate as to him. The court also denied the appel- 
lant’s request for an increase of child support and 
ordered that appellee continue to pay the sum of 
$13.33 per week for the support of the remaining 
minor child, Lisa. In doing so, it found that there 
had been no material change in circumstances since 
the entry of the decree requiring an increase in child 
support. Appellant has appealed to this court, alleg- 
ing that the decision of the trial court was not sus- 
tained by sufficient evidence and was contrary to 
law. We affirm. 

A divorce decree was entered in this matter on Oc- 
tober 7, 1966, by which the minor children, Deano, 
Rex, and Lisa Mae, born respectively on June §8, 
1959, August 28, 1961, and April 12, 1963, were 
awarded to the appellant and a settlement agree- 
ment was approved providing for a total of $40 per 
week for all three children. Various supplemental 
petitions have been filed throughout the ensuing 
years seeking modification of the award as to 
amount of child support, release of child support 
liens, and emancipation of the eldest child. The 
amount of child support has never been changed ex- 
cept, upon a finding of the emancipation of Deano, 
the award of support was reduced by $13.33. Several 
times the appellant has been awarded attorney’s 
fees but none were granted in the instant applica- 
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tion. Although the trial court’s decision as to the 
emancipation of Rex was mentioned as an issue ac- 
tually tried, it was not specifically assigned as an 
error nor was it argued in the brief or at the time of 
oral argument and will be deemed to have been 
abandoned. 

Rex testified he became 16 years of age on August 
28, 1977, and shortly thereafter discontinved his 
schooling. From that time on he worked at various 
jobs and was to start working full time as a con- 
struction worker the day following the hearing. He 
was unable to give any information as to the income 
or expenses of his mother’s household. 

Appellant testified her gross weekly income at this 
time was $200 as compared to $50 per week at the 
time of the original divorce decree. She was also 
paid about $25 a week as board and room from 
Deano. Other than testifying that groceries for the 
entire household ran from $200 to $250 and house 
payments were $150 per month, there was no infor- 
mation as to expenses of the remaining child at this 
time and no information as to expenses at the time 
of the original decree. 

Appellee testified he has remarried and has a son 
and that both his wife and son are asthmatics re- 
quiring special medicine. His annual gross income 
has gone from about $6,800 in 1966 to $12,800 in 1977, 
but his take-home pay at the time of trial was about 
$652 per month. He itemized his expenses at some- 
thing slightly in excess of $700 per month at this 
time. There was no indication as to what his ex- 
penses were in 1966. 

Appellant’s principal complaint is that the trial 
court erred in finding there had been no material 
change in circumstances justifying an increase in 
child support. She relies primarily upon Pfeiffer v. 
Pfeiffer, 201 Neb. 56, 266 N. W. 2d 82 (1978), in which 
we said: ‘‘We are permitted to judicially notice that 
under present economic conditions $100 per month is 
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far less than the actual cost of caring for a child in 
an acceptable manner.’’ (Emphasis supplied.) This, 
of course, is a correct general statement of the law 
and is grounded upon section 27-201, R. R. S. 1943, 
which provides in part that: ‘‘(3) A judge or court 
may take judicial notice, whether requested or not. 
(4) A judge or court shall take judicial notice if re- 
quested by a party and supplied with the necessary 
information.’’ (Emphasis supplied.) Although the 
record is absolutely devoid of any specific request 
by appellant, it may be assumed from the trial 
judge’s remarks that her attorney, during final ar- 
gument, simply asked the court to take judicial no- 
tice of the general increase in the cost of living. 
There was no reasonable attempt to furnish the 
court with any specific information supporting an in- 
crease in the cost of supporting the minor child. In 
the absence of being ‘‘supplied with the necessary 
information,’’ we cannot say that the trial court 
abused its discretion in finding no change in circum- 
stances in this regard. 

Appellant points to the fact that appellee’s gross 
income had doubled since the original decree. By 
the same token, her gross income had quadrupled to 
a point where it was approximately $2,500 less than 
that of the appellee. In addition, she received board 
and room payments from one of the children plus 
child support payments. As provided by section 
42-347 et seq., R. R. S. 1943, and particularly section 
42-364, the obligation to support minor children falls 
upon each parent, both of whose earning capacities 
shall be considered by the court in fixing the amount 
of support. 

The record in this case supports the proposition 
that the trial court did not abuse its discretion in re- 
fusing to increase the amount of child support. ‘‘In 
the absence of an abuse of discretion the amount of 
an award of child support will not be disturbed on 
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appeal.’’ Sutton v. Sutton, 195 Neb. 495, 238 N. W. 2d 
907 (1976). 

As to the failure to award any fees to her attorney, 
it was the appellant who made necessary a con- 
tested hearing over the issue of emancipation which 
she abandoned on appeal. The appellee had been 
required to pay fees on several different occasions in 
the past although they were not in any excessive 
amounts. However, the matter of awarding attor- 
ney’s fees is discretionary with the District Court 
and absent an abuse of discretion the court’s order 
will not be disturbed on appeal. In this case we can- 
not say that the trial court abused its discretion. 

For the reasons given, the judgment of the District 
Court is affirmed. Each party is to pay his or her 
own costs of this appeal. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALFRED TRACY 
CLERMONT, APPELLANT. 
284 N. W. 2d 412 


Filed October 16, 1979. No. 42554. 


1. Criminal Law: Pleas: Lesser-Included Offenses. Acceptance or 
rejection of a plea of guilty to a lesser offense included in the of- 
fense charged rests in the discretion of the court. 

2. Criminal Law: Homicide: Evidence: Intent. In a homicide 
case, photographs of the victim, upon proper foundation, may be 
received in evidence for purposes of identification, to show the con- 
dition of the body, the nature and extent of the wounds or injuries, 
and to establish malice or intent. 

3. Criminal Law: Confessions: Evidence. Voluntary statements 
made to a police officer during preliminary questioning that pre- 
ceded the actual performance of a polygraph test are not a part of 
the polygraph test, nor are they rendered inadmissible under the 
polygraph exclusion. 

4. Criminal Law: Evidence: Intent. Malice and intent may be in- 
ferred from the evidence relating to the circumstances of the crim- 
inal act. : 

5. Criminal Law: Verdicts: Evidence. The verdict of the fact finder 
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in a criminal case must be sustained if, taking the view most favor- 
able to the State, there is sufficient competent evidence to support 
it. 
Appeal from the District Court for Chase County: 
Jack H. HENDRIx, Judge. Affirmed. 


Terry E. Savage and Joseph M. Caffall, for appel- 
lant. 


Paul L. Douglas, Attorney General, and John 
Boehm, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInas, JJ. 


McCown, J. 

The defendant was charged with second degree 
murder in the death of his 2-year-old stepson. Jury 
trial was waived. After trial the District Court 
found the defendant guilty and sentenced him to 10 
years imprisonment. 

The defendant and his second wife, Guadalupe, 
were married January 3, 1978. Two of Guadalupe’s 
children, John, age 2, and his sister, Terri, age 4, 
lived with the defendant and their mother after the 
marriage. 

At approximately 3 p.m., on July 22, 1978, the de- 
fendant took his two stepchildren with him and 
drove his wife to work. The defendant had not 
worked for a week and had been babysitting with his 
stepchildren during that time. When the 2-year-old 
boy’s mother got out of the car at her place of em- 
ployment, the child started to cry. The defendant 
testified that he slapped him in the face, leaving a 
black and blue mark. The defendant also testified 
that when he and the children returned to their 
home, the child finished his dinner and was spanked 
for wetting his pants. The defendant then took him 
to the bathroom and sat him on the toilet. The boy 
began to cry and the defendant slapped him on the 
side of the head causing the child to fall from the toi- 
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let seat and strike his head on the bathtub. The fall 
knocked the boy unconscious and the defendant re- 
vived him by splashing water on his face. The child 
was breathing and the defendant testified that he 
thought the boy was all right and laid him on a bed. 
The time was approximately 4 p.m. 

The defendant then went next door to drink beer 
with a neighbor. He testified that he returned to his 
house two or three times to check on the boy, and 
the last time he returned he discovered that the boy 
was no longer breathing. The defendant began giv- 
ing mouth-to-mouth resuscitation and called his wife 
at approximately 6:45 p.m., to ask her to call an am- 
bulance. The ambulance arrived at approximately 
7 p.m., and took the child to the hospital but he was 
dead on arrival. 

Severe bruises and lacerations covered the boy’s 
body, particularly his legs, buttocks, and head. 
Some of the bruises appeared to be old and some 
were recent. There was evidence that some of the 
bruises and lacerations had been caused by various 
accidents, the latest of which had occurred the day 
before the boy’s death. There was also evidence 
that the defendant had slapped the boy and beaten 
him with a belt on several occasions during the week 
before his death. 

The autopsy revealed hemorrhaging in the mem- 
brane around the boy’s brain, and the medical evi- 
dence was that the cause of death was an acute head 
injury which had been sustained recently, probably 
within hours before the boy’s death. The District 
Court found the defendant guilty and this appeal fol- 
lowed. 

The defendant first contends that the District 
Court erred in refusing to accept defendant’s offer to 
plead guilty to the lesser-included offense of man- 
slaughter. Generally speaking, the accused has the 
right to plead guilty to the offense charged, but we 
find no authority to support the contention that the 
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accused has any right to require a court to accept a 
plea of guilty to a lesser-included offense. The gen- 
eral rule of law is that acceptance or rejection of a 
plea of guilty to a lesser offense included in the of- 
fense charged rests in the discretion of the court, 
and the acceptance of such a plea should be made 
with great caution. 21 Am. Jur. 2d, Criminal Law, § 
494, p. 483; State v. English, 242 Iowa 248, 46 N. W. 
2d 13; State v. Ingram, 273 Minn. 356, 141 N. W. 2d 
802. 

The record in the case now before us establishes 
that the court determined that it would not be justi- 
fied in accepting the plea to the lesser-included of- 
fense without full knowledge of all the facts in the 
case. That rationale is supported by the cases. See 
State v. Koeppel, 250 Iowa 1052, 97 N. W. 2d 926. The 
District Court was fully justified in refusing to ac- 
cept a plea of guilty to the lesser-included offense of 
manslaughter, and there was no abuse of discretion 
by the trial court. 

The defendant next contends that the admission of 
six color photographs of the body of the 2-year-old 

-victim constituted prejudicial error because the 
photographs were gruesome in nature, cumulative, 
and unnecessary to establish the State’s case. Each 
of the six photographs was taken from a different 
angle showing different aspects of the various inju- 
ries to the boy’s body. The photographs were of- 
fered and used for the purpose of establishing 
malice and intent, as well as to show the various in- 
juries to the victim’s body. In a homicide case, 
photographs of the victim, upon proper foundation, 
may be received in evidence for purposes of identifi- 
cation, to show the condition of the body, the nature 
and extent of the wounds or injuries, and to establish 
malice or intent. State v. Dittrich, 191 Neb. 475, 215 
N. W. 2d 637; State v. Robinson, 185 Neb. 64, 173 N. 
W. 2d 443. 

The record in the present case establishes that the 
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photographs were accurate representations of what 
they depicted and were relevant to show the condi- 
tion of the body, the nature and extent of the wounds 
and injuries, and to establish malice and intent. 
There was no abuse of discretion in admitting them 
into evidence. 

The defendant next contends that certain state- 
ments of the defendant were not admissible in evi- 
dence because they were a part of a polygraph test 
and therefore should have been excluded. The rec- 
ord, however, establishes that the statements ob- 
jected to in this case were neither a part of a poly- 
graph test nor the results of a polygraph test. In- 
stead, the evidence consisted of statements made to 
a police officer during preliminary questioning prior 
to the giving of a polygraph test. The statements 
were not a part of the polygraph test and the officer 
did not testify as to the polygraph test or results of 
any polygraph examination. 

In People v. Mason, 29 Ill. App. 3d 121, 329 N. E. 2d 
794, a statement preceding a polygraph test was held 
to be admissible evidence for use as part of the 
factual basis for a guilty plea. The court said: 
“The appellant made an incriminating statement 
during a conversation that preceded the actual per- 
formance of the test. Such a statement does not fall 
under the polygraph exclusion, as it is not part of the 
examination.’’ In the case now before us there is no 
evidence or contention that the statements were not 
voluntary. Counsel for the defendant was the one 
who referred to a polygraph test, not the prosecu- 
tion. The statements introduced into evidence here 
were not the results of any polygraph test, nor do 
they fall under any polygraph exclusion. 

Finally, the defendant contends that the evidence 
is insufficient to support the verdict of guilty to 
second degree murder. The essential elements in 
the crime of murder in the second degree are that 
the killing be done purposely and maliciously. State 
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v. Johnson, 200 Neb. 760, 266 N. W. 2d 198. The ele- 
ments of malice and intent concern the state of mind 
of the slayer. Malice, in its legal sense, denotes that 
condition of mind which is manifested by intention- 
ally doing a wrongful act without just cause or ex- 
cuse, and malice and intent may be inferred from 
the evidence relating to the circumstances of the 
criminal act. State v. Johnson, supra; State v. 
Partee, 199 Neb. 305, 258 N. W. 2d 634. 

The verdict of the fact finder must be sustained if, 
taking the view most favorable to the State, there is 
sufficient, competent evidence to support it. State 
v. Thompson, 198 Neb. 48, 251 N. W. 2d 387; State v. 
Lacy, 195 Neb. 299, 237 N. W. 2d 650. The evidence 
in the present case is more than sufficient to sustain 
the verdict. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES KLUTTS, 
APPELLANT. 


284 N. W. 2d 415 
Filed October 16, 1979. No. 42589. 


1. Criminal Law: Evidence. Ordinarily, when liquor, narcotics, or 
contraband materials are found on a defendant’s premises or in an 
automobile possessed and operated by him, the evidence of unlaw- 
ful possession is deemed sufficient to sustain a conviction in the ab- 
sence of any other reasonable explanation for its presence. 

2. Criminal Law: Evidence: Proof. Where circumstantial evidence 
is relied upon, the circumstances proven must relate directly to the 
guilt of the accused beyond all reasonable doubt in such a way as to 
exclude any other reasonable conclusion. 

3. Criminal Law: Evidence: Judgments. To justify a conviction on 
circumstantial evidence, it is necessary that the facts and circum- 
stances essential to the conclusion sought must be proven by com- 
petent evidence beyond a reasonable doubt, and, when taken to- 
gether, must be of such a character as to be consistent with each 
other and with the hypothesis sought to be established thereby and 
inconsistent with any reasonable hypothesis of innocence. Any fact 
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or circumstance reasonably susceptible of two interpretations must 

be aii moet favorably to the accused. 

: A conviction should not be based upon 

suspicion, speculation, the weakness of the status of the accused, 

the embarrassing position in which he finds himself, or the mere 
fact that some unfavorable circumstances are not satisfactorily ex- 
plained. 

5. Criminal Law: Evidence: Proof. Proof of guilty knowledge may 
be made by evidence of acts, declarations, or conduct of the ac- 
cused from which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place where they 
were found. Mere presence at a place where a narcotic drug is 
found is not sufficient. 

6. Criminal Law: Evidence: Proof: Motions, Rules, and Orders. 
Where, in a criminal case, there is a total failure of competent 
proof to support a material allegation in the information or where 
the testimony added is of so weak or doubtful character that a con- 
viction based thereon cannot be sustained, a motion for directed 
verdict should be granted. 


Appeal from the District Court for Scotts Bluff 


County: ALFRED J. Kortum, Judge. Reversed and 
remanded with directions to dismiss. 


James T. Hansen, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before Krivosua, C. J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


Krivosna, C. J. 

The appellant herein, having been previously 
charged in a criminal information with possession of 
more than 1 pound of marijuana and having been 
found guilty by a jury, appeals to this court contend- 
ing that appellant’s motion for directed verdict 
made at the close of the State’s case should have 
been sustained. Following an examination of the 
record in this case, we agree with the appellant, and 
accordingly reverse and dismiss the information. 

The evidence in the record discloses that on the 
evening of February 13, 1978, armed with a search 
warrant, State Patrol officials gained access to a 
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residence at 845 L Street in the city of Gering, Ne- 
braska. At the time the officers entered the prem- 
ises, no one was at home. The record further dis- 
closes that appellant was never seen by the officers 
at the premises. 

Upon entry into the premises, pursuant to the 
search warrant, the officers discovered a quantity of 
marijuana seeds weighing more than 1 pound, to- 
gether with various other paraphernalia which the 
officers testified was used in connection with the 
smoking of marijuana. No evidence was offered by 
the State to in any manner establish that the person- 
al property or the marijuana seeds were the prop- 
erty of the appellant. 

The State argues that its failure to establish actual 
possession of the contraband by the appellant is not 
fatal to a charge of possession because of our earlier 
decision in the case of State v. Rys, 186 Neb. 341, 183 
N. W. 2d 253. In the Rys case we indeed did say: 
“Ordinarily, when liquor, narcotics, or contraband 
materials are found on a defendant’s premises or in 
an automobile possessed and operated by him, the 
evidence of unlawful possession is deemed sufficient 
to sustain a conviction in the absence of any other 
reasonable explanation for its presence.’’ The evi- 
dence in this case, however, did not directly connect 
the appellant with the premises or any of the posses- 
sions therein. It was only on the basis of purported 
circumstantial evidence, if admissible, that the con- 
nection could be made. 

We have had occasion to discuss the matter of cir- 
cumstantial evidence insofar as it relates to a crimi- 
nal conviction, and in the case of State v. Eberhardt, 
176 Neb. 18, 125 N. W. 2d 1, we said: ‘‘ ‘Where cir- 
cumstantial evidence is relied upon, the circum- 
stances proven must relate directly to the guilt of 
the accused beyond all reasonable doubt in such a 
way as to exclude any other reasonable conclu- 
sion.’ ”’ 
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In State v. Faircloth, 181 Neb. 333, 148 N. W. 2d 
187, we said: ‘‘To justify a conviction on circum- 


stantial evidence, it is necessary that the facts and 
circumstances essential to the conclusion sought 
must be proved by competent evidence beyond a rea- 
sonable doubt, and, when taken together, must be of 
such a character as to be consistent with each other 
and with the hypothesis sought to be established 
thereby and inconsistent with any reasonable hy- 
pothesis of innocence. [Citation omitted.] Any fact 
or circumstance reasonably susceptible of two inter- 
pretations must be resolved most favorably to the 
accused.’’ In Reyes v. State, 151 Neb. 636, 38 N. W. 
2d 539, we said: ‘‘[A] conviction should not be 
based upon suspicion, speculation, the weakness of 
the status of the accused, the embarrassing position 
in which he finds himself, or the mere fact that some 
unfavorable circumstances are not satisfactorily ex- 
plained.’’ Further, in State v. Faircloth, supra, we 
said: ‘‘Proof of guilty knowledge may be made by 
evidence of acts, declarations, or conduct of the ac- 
cused from which the inference may be fairly drawn 
that he knew of the existence and nature of the nar- 
cotics at the place where they were found. [Citation 
omitted.] But mere presence at a place where a 
narcotic drug is found is not sufficient.” 

The only evidence offered by the State in this case 
to prove the appellant resided at 845 L Street was the 
testimony of the investigating officer who stated, 
over objection of the appellant, that he checked the 
city directory and found the address was listed to a 
“Charles Klutts.’’ Likewise over objection, the in- 
vestigating officer testified he had made inquiry of 
other people and they advised him ‘‘Charles Klutts’”’ 
lived at that address. : 

The evidence further discloses that during the 
time the officers were making the inventory at the L 
Street residence they were visited by a man and 
woman who identified themselves as Mr. and Mrs. 
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Charles Klutts. This Mr. Charles Klutts was not the 
same person as the appellant. The evidence estab- 
lished that Mr. and Mrs. Charles Klutts present at 
the address were the parents of the appellant and 
the owners of the property. 

From this summary it should be apparent that the 
objections made by counsel for the appellant con- 
cerning testimony offered by the State’s witness 
should have been sustained. Information from the 
city directory or what others had told the investi- 
gating officer was clearly hearsay and not admis- 
sible. Section 27-801, R. R. 8S. 1943, defines hearsay 
evidence as: ‘‘[A] statement, other than one made 
by the declarant while testifying at the trial or hear- 
ing, offered in evidence to prove the truth of the 
matter asserted; * * *.’’ None of the exceptions to 
the hearsay rule set forth in Article VIII of Chapter 
27 of the Nebraska Statutes could possibly permit 
testimony concerning either the city directory or 
what others had told the investigating officer for the 
purpose of proving that the appellant resided at the 
premises and had control over the property. 

A case almost directly in point is the case of Seay 
v. State, 228 P. 2d 665, decided by the Oklahoma 
Criminal Court of Appeals. In the Seay case, the de- 
fendant was charged by information with the offense 
of unlawful possession of whiskey at his residence. 
To try to prove the residence was occupied by the 
defendant, the police officer was handed a telephone 
book which he identified as that of the telephone 
company at Muskogee, Oklahoma. Thereafter upon 
interrogation the officer proceeded to testify that the 
defendant was listed in the telephone book. In re- 
versing the conviction the Oklahoma court said: 
“This evidence constituted hearsay and therefore 
was clearly inadmissible. That it was highly preju- 
dicial cannot be doubted, for the recitals contained 
in the telephone book and the recitals contained in 
the search warrant constituted the only evidence by 
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which the defendant was connected with the posses- 
sion of the liquor, all of which was inadmissible and 
highly prejudicial to the rights of the defendant.” 
To the same or similar effect see, People v. Crosby, 
25 Cal. Rptr. 847, 375 P. 2d 839; Geo. C. Vaughan & 
Sons v. Harrisburg Nat. Bank, 195 S. W. 2d 613 (Tex. 
Ct. App., 1946); Dillard v. Jackson’s Atlanta Ready 
Mix Concrete Co., 105 Ga. App. 607, 125 S. E. 2d 656. 

Further, over objection, the State’s witness volun- 
teered that the appellant’s parents told him their son 
“‘Tim’”’ lived at the premises. The witness then tes- 
tified that he knew the appellant as ‘‘Tim.’’ The 
statement as to what the parents said was clearly 
voluntary and inadmissible. Moreover, had a 
proper question been asked, it would have been ob- 
jectionable as hearsay. 

The inadmissibility of the testimony of the State’s 
witness as to what other people had told him was 
clearly hearsay and requires no citation of authority 
other than reference to the definition of hearsay as 
contained in the Nebraska statutes. § 27-801 (3), R. 
R. S. 1943. All of these statements were objected to 
by the appellant’s counsel and all of the objections 
were overruled. The trial court clearly erred in 
overruling the objections. Had those objections 
been sustained as they should have been and the 
statements not permitted in evidence, there would 
have been no evidence that would have in any manner 
connected the appellant with the premises at 845 L 
Street. Where, in a criminal case, there is a total 
failure of competent proof to support a material al- 
legation in the information or where the testimony 
added is of so weak or doubtful character that a con- 
viction based thereon cannot be sustained, a motion 
for directed verdict should be granted. State v. 
Bennett, 204 Neb. 28, 281 N. W. 2d 216; State v. Hollo- 
man, 197 Neb. 139, 248 N. W. 2d 15. The State, then, 
having failed to introduce evidence to connect the 
appellant with the premises, failed to prove its case 
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and the motion for directed verdict should have been 
sustained. 
Accordingly, we must set aside the judgment and 
dismiss the information. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


MARLENE JAFARI, APPELLEE, V. LAFI I. JAFARI, 
APPELLANT, 
284 N. W. 2d 554 


Filed October 23, 1979. No. 42322. 


1. Divorce: Custody: Minors. In a divorce case it is generally the 
best policy to keep minor children within the jurisdiction of the 
court. However, the welfare of the child should receive the para- 
mount consideration in the determination thereof and this policy 
enous yield to me best interests of the child. 

The disposition of minor children and 

ae for their support in an action where a dissolution is 

granted is not controllable by agreement of the parties but by the 
court on the facts and circumstances as disclosed to it. 


Appeal from the District Court for Douglas County: 
JERRY M. GITNIcK, Judge. Affirmed. 


Robert G. Decker, for appellant. 


Michael J. Dugan of Costello & Dugan and Terry 
M. Anderson of Lathrop, Albracht & Swensen, for 
appellee. 


Heard before BosLauGH, CLINTON, WHITE, and 
Hastincs, JJ., and Kortum, District Judge. 


Kortum, District Judge. 

The petitioner, Marlene Jafari, filed an applica- 
tion seeking permission of the District Court to re- 
move the minor children of the parties to Sioux Falls, 
South Dakota. The petitioner was the custodial par- 
ent pursuant to a prior decree of dissolution. The 
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respondent, Lafi I. Jafari, filed an objection to this 
application and additionally filed a cross-application 
seeking custody of the children. 

The trial court found that, although both parties 
were fit and proper parents, the best interests of the 
children would be served by continuing custody in 
the petitioner and granting the application of the pe- 
titioner to take the children to South Dakota with 
her. 

The respondent-appellant sets forth numerous as- 
signments of error but essentially alleges that the 
findings and judgment of the trial court are not sus- 
tained by competent evidence and are contrary to 
the best interests of the minor children, and that the 
trial court failed to enforce the provisions of the 
joint stipulation between the parties which was in- 
corporated into the original decree of dissolution. 

The marriage of the parties was dissolved in Sep- 
tember of 1977. Pursuant to this decree, the custody 
of the two minor children, now ages 4 and 10, was 
awarded to the petitioner. The parties agreed to lib- 
eral visitation rights for the respondent. 

Between September 1977 and July 1978, both par- 
ties hereto spent considerable time with the chil- 
dren. The parties occupied houses directly across 
the street from each other and, consequently, the 
children frequently went back and forth between the 
parents and often stayed overnight with the respon- 
dent. 

Because the respondent’s business did not require 
regular office hours, he saw the children nearly 
every day and ate numerous meals with them. In 
July 1978, the petitioner moved to an apartment and 
the respondent continued to see the older child on 
nearly a daily basis and the younger child less fre- 
quently. 

At the time of the dissolution decree the petition- 
er was employed in the training program of the 
Comprehensive Employment and Training Agency 
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(CETA). Because there appeared to be little 
chance for advancement for her, the petitioner de- 
termined to accept a post in South Dakota to super- 
vise a similar type of program. The new position of- 
fered a small increase in salary and additionally of- 
fered the petitioner increased potential for career 
and salary advancement. 

The petitioner testified that her new living arrange- 
ments and school situation were equal or superior to 
the ones in Omaha. There was no testimony ad- 
vanced by the respondent that the children would 
suffer any substantial disadvantage by the move or 
that the petitioner was unfit or unable to continue as 
custodial parent. The main thrust of respondent’s 
testimony was directed toward the guidance and 
assistance he would be able to provide the children if 
they were to remain in Omaha. 

The general rule in cases where a custodial parent 
wishes to leave the jurisdiction for any legitimate 
reason is that the minor children will be allowed to 
accompany the custodial parent if the court finds it 
to be in the best interests of the children to continue 
to live with that parent. 

In Campbell v. Campbell, 156 Neb. 155, 55 N. W. 2d 
347, this court held: ‘‘In a divorce case it is gen- 
erally the best policy to keep minor children within 
the jurisdiction of the court. However, the welfare 
of the child should receive the paramount considera- 
tion in the determination thereof and this policy 
should yield to the best interests of the child.’’ See, 
also, Erks v. Errks, 191 Neb. 603, 216 N. W. 2d 742. 

The trial court, after consideration of the facts as 
set forth in section 42-364, R. R. S. 1943, found that 
the best interests and welfare of the children would 
be served by continuing custody in the petitioner and 
allowing the children to accompany petitioner to - 
South Dakota. 

The trial court was able to see and hear the wit- 
nesses. The discretion of the trial court is subject to 
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review. Its determination, however, will not be dis- 
turbed on appeal unless there is a.clear abuse of dis- 
cretion or it is clearly against the weight of the evi- 
dence. The record in this case does not show either. 
See Allen v. Allen, 198 Neb. 544, 253 N. W. 2d 853. 

The respondent assigns as error the failure of the 
trial court to enforce the provisions of the original 
stipulation between the parties relating to custody, 
support, and visitation. The law in this jurisdiction 
is quite clear in this regard. ‘‘The disposition of 
minor children and provisions for their support in an 
action where a divorce is granted is not controllable 
by agreement of the parties but by the court on the 
facts and circumstances as disclosed to it.’’ Koser 
v. Koser, 148 Neb. 277, 27 N. W. 2d 162. 

The order of the trial court is well within its dis- 
cretion and is affirmed. 

AFFIRMED. 


WESLEY FE). SEDLACEK, APPELLEE, V. R. JAMES PEARSON, 
DIRECTOR OF THE DEPARTMENT OF MOTOR VEHICLES OF 
THE STATE OF NEBRASKA, APPELLANT. 

284 N. W. 2d 556 


Filed October 23, 1979. No. 42330. 


1. Motor Vehicles: Blood, Breath, and Urine Tests. In a proceeding 
before the Director of Motor Vehicles under the implied consent 
law, where the evidence shows that a test was in fact performed 
which established a blood alcohol content in excess of that pre- 
scribed by statute, the sanction prescribed by the statute for re- 
fusal to consent to the test should not be imposed. 

2. : A preliminary refusal followed by a consent to 
submit to a test for blood alcohol content does not furnish a basis 
for imposition of the sanction prescribed by the statute if a test 
was in fact performed and the State was not prejudiced by the 
delay in performing the test. 


Appeal from the District Court for Madison County: 
EuGene C. McFappen, Judge. Affirmed. 


626 NEBRASKA REPORTS [VoL. 204 


Sedlacek v. Pearson 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellant. 


George H. Moyer, Jr., of Moyer, Moyer & Egley, 
for appellee. 


Heard before KrivosHa, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BosLauGH, J. 

The State appeals from a judgment of the District 
Court vacating an order of the Director of Motor Ve- 
hicles revoking the motor vehicle operator’s license 
and operating privileges of Wesley E. Sedlacek for a 
period of 6 months. The order was made pursuant 
to section 39-669.16, R. R. S. 1943, of the implied con- 
sent law. 

The record shows that at about 11:30 a.m., on Oc- 
tober 24, 1977, Sedlacek was stopped for speeding at 
a point 3 miles south of Madison, Nebraska. The 
patrolman who stopped Sedlacek administered a 
preliminary breath test at about 11:45 a.m., which 
indicated an alcohol blood content of .12 percent. 
Sedlacek was then arrested for driving while intoxi- 
cated and taken to the police station in Norfolk, Ne- 
braska. 

At the police station the patrolman read an im- 
plied consent post-arrest advisory form to Sedlacek. 
Sedlacek signed the form but stated that he would not 
take the breath test requested by the patrolman until 
he had talked with his lawyer. Sedlacek was al- 
lowed to call a lawyer who agreed to come to the 
station. Sedlacek refused to take the test until the 
lawyer arrived. The patrolman left the station and, 
later, filed an affidavit with the Director of Motor 
Vehicles alleging that Sedlacek had refused to sub- 
mit to the breath test. 

The lawyer arrived at the station at about 1 p.m. 
He called the county attorney from the station and 
requested that the test be administered to Sedlacek. 
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The county attorney asked an officer at the station 
to perform the test. Sedlacek was tested at about 
1:48 p.m., and the test indicated that he had a blood 
alcohol content of .11 percent at that time. 

A complaint was filed in the county court charging 
Sedlacek with driving while under the influence of 
alcoholic liquor, refusal to submit to the breath test, 
and speeding. Sedlacek pleaded guilty to the first 
and third counts but was acquitted on the count 
charging refusal to submit to the breath test. 

The State contends that the judgment of the Dis- 
trict Court vacating the order of the Director of 
Motor Vehicles was erroneous because Sedlacek had 
no constitutional right to consult a lawyer before con- 
senting to the test, and his reply to the patrolman’s 
request to submit to a breath test constituted a re- 
fusal within the meaning of the implied consent law. 

The statute provides for a suspension or revoca- 
tion of driving privileges only if the refusal is unrea- 
sonable. The question presented by the appeal is 
whether, under the facts and circumstances of this 
case, there was an unreasonable refusal to submit to 
the test requested by the arresting officer. 

The State is entitled to have the test administered 
at a time when it will be effective to disclose the 
blood alcohol content of the person tested with rela- 
tion to the time that the vehicle was being operated. 
Under the evidence in this case it is clear there was 
no prejudice to the State because of the delay in per- 
forming the test. 

In a similar case the Colorado Court of Appeals 
held that delay in consenting to the test, during 
which the driver conferred by telephone with a law- 
yer, did not prevent the driver from retracting an 
earlier refusal unless the delay materially affected 
the result of the test. The court said: ‘‘The implied 
consent law was enacted to assist law enforcement 
officers in prosecuting the drinking driver, and the 
sanction of license revocation was adopted to encour- 
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age a driver to consent voluntarily to a blood alcohol 
test. Calvert v. Motor Vehicle Division, 184 Colo. 
214, 519 P. 2d 341 (1974). The primary purpose of the 
statute is to obtain scientific evidence of the 
amount of alcohol in the bloodstream in order to 
curb drunk driving through prosecution for that of- 
fense. See Colorado Legislative Council Research 
Publ. # 123, Highway Safety in Colorado 37-46 
(1966). 

‘‘While a motorist has no right under the statute to 
confer with counsel prior to deciding whether he will 
consent to a test, Calvert v. Motor Vehicle Division, 
supra, where, as here, he is permitted to do so, there- 
after consents to the test, and the officer is available 
to see that the test is administered, the primary 
purpose of the statute is fulfilled unless the delay 
will materially affect the result of the test. See, 
e.g., Cavagnaro v. Motor Vehicles Division, 19 Or. 
App. 725, 528 P. 2d 1090 (1974).’’ Zahtila v. Motor 
Vehicle Div., Dept. of Rev. (Colo. App., 1977), 560 P. 
2d 847. 

The evidence in this case shows that the rate of 
oxidation of alcohol in the body is approximately .01 
percent per hour. Thus the test performed at 1:48 
p.m., which showed Sedlacek then had a blood alco- 
hol content of .11 percent, indicated that his blood al- 
cohol content at the time of the arrest was in excess 
of .13 percent. 

There would appear to be no reason to invoke the 
sanction of the implied consent law for refusal to 
submit to a test where a test was in fact performed 
and the test established what the test was designed 
for and intended to show. The State should not be 
allowed to perform the test and at the same time 
claim a refusal to submit to the test. 

The evidence sustains a finding that the State 
should not be permitted to rely upon the preliminary 
refusal of Sedlacek to submit to the test and the 
sanction provided by the statute should not be im- 
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posed in this case. The judgment of the District 
Court is affirmed. 
AFFIRMED. 

CLINTON, J., dissenting. 

I respectfully dissent from the majority opinion 
for reasons which I will briefly set forth. First: The 
language of the opinion tends to create uncertainty 
as to the meaning of the implied consent statutes, 
section 39-669.08 et seq., R. R. S. 1943, where, under 
the prior opinions of this court, such uncertainty did 
not exist. Second: The opinion will tend to create 
confusion in the application of the law and uncer- 
tainty in its enforcement. As a consequence, we can 
anticipate increased appellate litigation in license 
revocations and criminal prosecutions under the im- 
plied consent statutes until we once again, through 
the opinions of this court, return to the unequivocal 
certainty which formerly existed. I hope this dis- 
sent will be a step in that direction. 

A brief review of the statutory scheme under the 
implied consent statutes will be useful. A person 
who operates a motor vehicle on the public highways 
of this state does, by that act, under the circum- 
stances described in the statute, give his implied 
consent to a chemical test of the alcoholic content in 
his body fluids. § 39-669.08 (1), R. R. S. 1943. That 
statute has been held constitutional by this court and 
similar statutes have been held constitutional by 
every court which has had occasion to consider 
them. State v. Williams, 189 Neb. 127, 201 N. W. 2d 
241; State v. Manley, 189 Neb. 415, 202 N. W. 2d 831. 
The statutes make it a crime to refuse to give the re- 
quested sample, constituting a misdemeanor if the 
refusal is of a preliminary breath test, § 39-669.08 (3), 
R. R. 8. 1948, or a crime punishable in the same 
manner as driving while intoxicated if the refusal 
occurs after the arrest, § 39-669.08 (4), R. R. S. 1943. 
The result of the test, if made in conformity with the 
statutory requirement, is admissible in a prosecution 
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for driving while intoxicated. § 39-669.11, R. R. S. 
1943. A refusal to take the test may also be the basis 
of an administrative revocation of the driver’s li- 
cense. § 39-669.15 et seq., R. R. S. 1943. 

The driver must be warned of the consequences of 
a refusal to give the sample. § 39-669.08 (5), R. R. S. 
1943. The driver is not entitled to advice of counsel 
before deciding whether or not to consent to the test. 
Stevenson v. Sullivan, 190 Neb. 295, 207 N. W. 2d 680; 
Wiseman v. Sullivan, 190 Neb. 724, 211 N. W. 2d 906. 
A conditional or qualified refusal is not sanctioned 
by the act. Wiseman v. Sullivan, supra. A sus- 
pect’s right to counsel in connection with any charge 
other than the refusal exists as in any other criminal 
case, but the right simply does not apply to the re- 
quest for the taking of samples. Wiseman v. Sulli- 
van, supra. Only one request need be made by the 
officer, but more than one request is permissible. 
Stender v. Sullivan, 196 Neb. 810, 246 N. W. 2d 643. 

If the person arrested pursuant to section 39- 
669.08, R. R. S. 1943, refuses to submit to the test, it 
“shall not be given and the arresting officer shall 
make’’ the sworn report to the Director of Motor 
Vehicles, which initiates the administrative revoca- 
tion procedure. § 39-669.15, R. R. S. 1943. 

The majority opinion does not expressly purport to 
overrule any of the opinions of this court. Some of 
its language, however, creates confusion. The opin- 
ion says: ‘‘The statute provides for a suspension or 
revocation of driving privileges only if the refusal is 
unreasonable. The question presented by the appeal 
is whether, under the facts and circumstances of 
this case, there was an unreasonable refusal to 
submit to the test requested by the arresting of- 
ficer.’’ The opinion, however, never answers the 
question which it asks. No facts are suggested in 
the opinion which justify a refusal. 

Some may read the opinion as indicating that a re- 
quest for counsel justifies refusal. However, the 


VoL. 204] SEPTEMBER TERM, 1979 631 


Sedlacek v. Pearson 


opinion does not overrule our prior precedents on 
this point and its quotation from the Colorado court’s 
opinion in Zahtila v. Motor Vehicle Div., Dept. of 
Rev. (Colo. App., 1977), 560 P. 2d 847, reiterates our 
prior holdings on the point of no right to counsel. 
What the opinion seems to do is to authorize a stall- 
ing tactic founded on a request for counsel. If the 
sample is finally given and the test is made, then 
some sort of waiver is found. 

The opinion interjects the issue of whether the 
State is prejudiced by the delay. This creates addi- 
tional problems. Who has the burden of showing 
lack of prejudice and how, as a practical matter, is 
lack of prejudice to be shown? 

Other problems are also created. In this case, the 
criminal prosecution and the administrative proced- 
ure for revocation were proceeding simultaneously. 
The administrative procedure was concluded first 
and the revocation order issued. Later, the defend- 
ant pled guilty to a charge of driving while intoxi- 
cated and was found not guilty of the misdemeanor 
of refusal to submit to the test. The record does not 
disclose that the results of the test were ever re- 
ceived in evidence, since the defendant pled guilty to 
driving while intoxicated. Undoubtedly the results 
of the test may have been the inducement to plead. 
The rationale for overturning the administrative re- 
vocation on this appeal is unclear, but I suspect it is 
based on some sort of estoppel theory. Would the 
result be different if the defendant had been tried 
and found not guilty on the driving while intoxicated 
charge? Is this court on the way to saying that only 
one course, either administrative or criminal, may 
be pursued? In this instance, the administrative 
proceeding was concluded first. What would have 
been the result had there been no criminal convic- 
tion? Sedlacek was found not guilty of the mis- 
demeanor charge of refusal. As noted, this occurred 
after the revocation. Is this court now saying that 
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the subsequent criminal proceedings have the effect 
of overturning the administrative decision? 

In this case, Sedlacek, after being advised of the 
consequences of refusal, first refused to give a 
sample until he consulted his attorney. The officer 
then let him call his lawyer. After he had talked to 
his lawyer he still refused to give a sample. The 
arresting officer then departed. The sample was 
later given when the county attorney directed an- 
other officer to take the sample, which the defendant 
was then willing to give. This was more than 2 
hours after the arrest. 

The opinion, because of the ambiguity of its ra- 
tionale, creates uncertainty rather than dispelling it. 
The arresting officer, after the refusals, was 
charged by law with making the sworn report re- 
quired by section 39-669.15, R. R. S. 1943. He could 
not have done otherwise without violating his statu- 
torily imposed obligation. He followed exactly the 
mandate of the statute in not giving the test after the 
refusals, which, under existing precedents of this 
court, constituted clear violations of section 39-669.08 
(4), R. R. S. 1943. I suggest that, under the statute, 
the test given after refusal was given illegally and 
would not have been admissible in evidence in the 
driving while intoxicated prosecution. However, 
whatever objection Sedlacek had on this account 
was waived, with the advice of counsel, when he 
pled guilty to the driving while intoxicated charge. 

Under the circumstances, the arresting officer is 
left in a quandary. He must either tolerate refusal 
and stalling, along with the resultant problems they 
may cause, or he must make only one request and 
proceed administratively. The latter is his only rea- 
sonable course. Otherwise, he risks an ineffectual 
administrative revocation. Officers, whose duty it 
is to follow the statutes and the settled precedents of 
this court, will now be unsure as how to proceed. 
Nor will they have any additional guidance until 
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there is further litigation. 

This appears to be an instance where the court has 
chosen to substitute its judgment for that of the Leg- 
islature without any constitutional basis for so doing. 
No question of double jeopardy is involved. Callan 
v. Commonwealth, Department of Transportation, 
19 Pa. Commw. Ct. 635, 339 A. 2d 163. See, also, 
Prucha v. Department of Motor Vehicles, 172 Neb. 
415, 110 N. W. 2d 75, where we held that an acquittal 
on the charge of driving while intoxicated does not 
prevent administrative revocation for refusal to sub- 
mit to the chemical test of the implied consent law. 

On an appeal to the District Court from the direc- 
tor’s revocation, the admission into evidence of a 
judgment in some subsequent criminal proceeding is 
impossible to justify on the basis of relevance or 
materiality. The burden on the appeal is on the li- 
censee to establish grounds for reversal. Mackey v. 
Director of Department of Motor Vehicles, 194 Neb. 
707, 235 N. W. 2d 394. Sedlacek establishes no such 
basis in this case. I would reverse the judgment of 
the District Court and affirm the revocation of the 
license by the Director of the Department of Motor 
Vehicles. 

BRODKEY, J., joins in this dissent. 


SILVEY AND CoMPANY, INC., A NEBRASKA CORPORATION, 
APPELLANT, V. LOUIS G. ENGEL, APPELLEE. 
284 N. W. 2d 560 


Filed October 23, 1979. No. 42360. 


1. Evidence: Witnesses. The admissions by a party to an action 
upon a material matter are admissible against him as original 
evidence. 

2. Courts: Instructions: Appeal and Error. The trial court is under 
a duty on its own motion to correctly instruct on the law and this 
court may take cognizance of plain error indicative of a probable 
miscarriage of justice. 
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Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Reversed and remanded 
for a new trial. 


Byron J. Brogan of Galvin & Brogan, for appellant. 
' Smith, Smith & Boyd, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


WHITE, J. 

This is an action for damages in the District Court 
for Dakota County as a result of a no-contact acci- 
dent on May 9, 1976. The case was tried to a jury 
and the jury returned a verdict in favor of the defend- 
ant. The plaintiff appeals. We reverse and remand. 

On the 9th day of May 1976, the plaintiff corpora- 
tion, through its employee, Virgil Schroder, was 
operating a semitruck, without the trailer attached, 
southbound on U. S. Highway 77 south of Dakota 
City, Nebraska, traveling in the same direction as 
the defendant, Louis G. Engel. Both were following 
an unidentified slower-moving vehicle. According 
to the plaintiff's version of the accident, the plain- 
tiff’s truck had pulled into the passing lane and had 
drawn abreast of the defendant’s car when the de- 
fendant suddenly accelerated and turned into the 
passing or northbound lane of highway 77, forcing 
the plaintiff to suddenly and violently apply his 
brakes. Plaintiff’s driver ultimately lost control of 
the truck, the tires of his semitruck skidded, and the 
truck left the traveled portion of the highway and en- 
tered the east ditch where it overturned, causing 
substantial damage to the truck. The defendant’s 
version was to the effect that he had pulled into the 
passing lane prior in time to the plaintiff’s truck, 
and that he accelerated as the truck appeared to be 
gaining on him. The truck then appeared to apply 
its brakes, lose control, and go into the ditch. 

There are four assignments of error, only one of 
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which will be discussed in this opinion. The plaintiff- 
appellant asserts that the court erred in giving in- 
struction No. 12: ‘‘You have heard testimony con- 
cerning statements allegedly made by a witness 
prior to this trial which may be inconsistent with his 
testimony at this trial. This testimony has been 
admitted solely for impeachment purposes to aid 
you in estimating the credibility of the witness and 
to determine the weight to be given to his testimony. 
You may consider it for that limited purpose only 
and not as evidence of the facts declared in the prior 
statement.’’ (Emphasis supplied. ) 

The only out-of-court statements introduced by 
any party to the action were those of the defendant. 
In a statement given to State Patrolman Yosten at 
the scene, the defendant stated: ‘‘ * * * he started to 
pass a vehicle and did not see the other vehicle al- 
ready in the passing lane and at this time he did not 
have time to return to his lane of traffic and did ob- 
serve the other vehicle go into the ditch.’’ The wit- 
ness, Jay Smith, testified that in a conversation with 
the defendant in response to the question, ‘‘How did 
the accident happen?’’, the defendant answered: 
‘‘He had pulled out to pass the car that was in front 
of him and that as he looked up he didn’t see any- 
body behind him, because apparently the truck was 
behind him in his blind spot.’’ In a written state- 
ment of May 11, 1976, admitted into evidence, the de- 
fendant stated: ‘‘I was about four car lengths be- 
hind the car and ran up to about one car length and 
pulled out and got completely into the other lane. I 
was about 3/4 of the way or so out into the left lane 
when I saw a truck in my outside rearview mirror. 
He was in the left lane or nearly so and about 3-3 1/2 
car lengths behind me. This was the first I even 
knew he was around.”’ 

The trial court excluded from evidence another 
statement of the defendant by a witness, Charles J. 
Raymond III, a passenger in the defendant’s car. 
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An offer of proof was made to the effect that: ‘‘Mr. 
Engel or the person who could be identified as the 
driver of this particular unit would testify he had 
stated he owed this truck driver his life * * *.’’ Al- 
though not assigned as error, the statement of the 
defendant was obviously admissible. The admissions 
by a party to an action upon a material matter are ad- 
missible against him as original evidence. Scarbor- 
ough v. Aeroservice, Inc., 155 Neb. 749, 53 N. W. 2d 902. 

The instruction given by the trial court did not al- 
low the jury to consider as evidence the facts con- 
tained in the defendant’s statements. Notably, his 
version of the accident varied from statement to 
statement. The error was plain and prejudicial to 
the plaintiff. It is true that plaintiff's counsel at the 
instruction conference did not object to the form of 
the instruction and merely requested the word ‘‘wit- 
nesses’’ be deleted and the word ‘‘defendant’’ be in- 
cluded. Plaintiff’s counsel, unaware of the error in 
the court’s instructions, may have invited the court 
to instruct wrongly. It is a rule that this court will 
not normally consider instructions not properly ob- 
jected to and raised at a motion for new trial. Brei- 
ner v. Olson, 195 Neb. 120, 237 N. W. 2d 118. How- 
ever, the trial court is under a duty, on its own mo- 
tion, to correctly instruct on the law and this court 
may take cognizance of plain error in instructions 
indicative of a probable miscarriage of justice. 
Barta v. Betzer, 190 Neb. 752, 212 N. W. 2d 352; Nat. 
Bank of Commerce Trust & Savings Assn. v. Mit- 
chell, 203 Neb. 634, 279 N. W. 2d 625. Since the plain- 
tiff was prevented from having the jury consider 
declarations against interest of a party defendant, 
as evidence in favor of the plaintiff, the cause must 
be reversed and remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

CLINTON, J., concurring. 

I concur in the opinion directing reversal and new 
trial. I believe, however, the court should also have 
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considered an additional assignment of error which 
also justifies reversal. Should this error recur on 
the new trial, an appeal may again be required 
should the defendant obtain the verdict. 

The error in question relates to the testimony of 
the police officer who made the investigation at the 
accident scene. During cross-examination of that 
witness, the following occurred: ‘‘Q- Did you list a 
contributing factor on this particular accident report 
as to the cause of this accident? 

MR. BROGAN: I’m going to object to this line of 
questioning, Your Honor, as invading the province of 
the jury; it’s calling for a conclusion for which there 
is no proper foundation laid and ask the Court to re- 
strict opposing counsel to (sic) inquiring further into 
matters which this jury has to decide. 

THE COURT: Overruled. He may answer. 

MR. BOYD: Would you repeat the question for 
him, please? 

Q- (By Reporter) Did you list a contributing factor 
on this particular accident report as to the cause of 
this accident? 

A- I did. 

Q- What factors, without stating what the — your 
conclusion or your cause was, what factors lead you 
to making that statement on the report? 

A- My own personal observation of the accident 
scene. 

Q- This would include the skid marks that you testi- 
fied to, the beginning of them, the length involved, 
the final resting place of the Silvey vehicle? 

A- Yes, sir. 

Q- What did you list as a contributing cause of this 
accident? 

MR. BROGAN: Same objection, Your Honor. 

THE COURT: Overruled. He may answer. 

A- Exceeding safe speed. 

Q- For which vehicle? 

A- Vehicle number 1.”’ 
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Immediately before that testimony, the following 
had been adduced from the witness: ‘‘Q- From a 
practical point of view, do you ever make a deter- 
mination based on what you observe as to the speed 
of a particular vehicle involved in an accident? 

A- I have on accidents. 

Q- Did you on this particular accident? 

A- No, sir.’ 

The defendant-appellee defends this ‘‘opinion’’ tes- 
timony of this ‘‘expert’’ or ‘‘skilled’’ witness by as- 
serting that it was admissible under the provisions 
of sections 27-702 and 27-704, R. R. S. 1943, which pro- 
vide: ‘‘If scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue, a wit- 
ness qualified as an expert by knowledge, skill, ex- 
perience, training, or education, may testify thereto 
in the form of an opinion or otherwise.’’ § 27-702, R. 
R. S. 1943. 

“Testimony in the form of an opinion or inference 
otherwise admissible is not objectionable because it 
embraces an ultimate issue to be decided by the 
trier of fact.’’ § 27-704, R. R. S. 1943. 

The witness, a member of the Nebraska State Pa- 
trol, did not see the accident occur. His quailifi- 
cations were as follows. He had been a member of 
the patrol for 14 years and had conducted many in- 
vestigations of highway motor vehicle accidents. In 
the present case, he observed the position of the ve- 
hicles after the accident, made measurements at the 
accident scene, and took various photographs of the 
scene and the vehicles involved, including tire 
marks made by the plaintiff’s truck. He also made 
measurements of the distance from the point where 
the tire marks began to the front of the truck at the 
place where it finally came to rest in the borrow pit. 
He did not measure the skid marks themselves. 

The testimony of the officer and the photographs 
indicate the tire marks were not solid, but of a 
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‘skipping type’’ caused, in the officer’s opinion, by 
the fact the tractor carried no trailer and no load. 
The officer also took statements from the operators 
of the two vehicles, including the statement referred 
to in the majority opinion. 

It is to be observed first of all that the witness did 
not testify directly as to his opinion as to the rate of 
speed, nor directly give his opinion that it was a con- 
tributing factor. He was permitted to testify as to 
what he put in his report. I suggest that what went 
into the report was clearly inadmissible as hearsay. 
In this instance, it was used to indirectly permit the 
opinion of the witness as to ‘‘contributing cause’’ to 
be presented to the jury. It should not have been 
permitted, for reasons which will be developed. 

The witness stated he made no determination of 
speed. No foundation was laid to qualify him to de- 
termine speed from skid marks. Neither were the 
weight of the truck, the condition of the tires or 
brakes, nor the degree of friction between the tires 
and the highway surface in evidence. No attempt 
was made to qualify the witness to give an expert 
opinion on the speed of moving vehicles not person- 
ally observed by him. 

I suggest, first of all, that since the witness testi- 
fied he made no determination of speed, he was not 
qualified to express an opinion, either as a lay wit- 
ness or as an expert, as to the part the speed of the 
truck played in the causation of the accident. There 


is nothing whatever to suggest the speed of the truck . - 


either exceeded the applicable speed limit, or that 
its speed was excessive under the then existing cir- 
cumstances. The speed, whether 30, 40, or 55 miles 
per hour, is wholly irrelevant as a contributing cause 
unless it can be said the speed was evidence of negli- 
gence. There is not a scintilla of evidence to suggest 
the speed was in excess of the posted speed limit. 
Whether the speed was excessive under the cir- 
cumstances depended upon other factors not within 
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the personal knowledge of the officer. Such factors 
would be the relative location of the two vehicles, 
their relative speeds, and the relative times they 
moved into the passing lane. It seems to me that it 
was plain error to permit the officer, whether as a 
layman or an expert, to give his opinion, albeit in- 
directly, as to the speed of the truck. 

The commentary to Rule 704, pertaining to opinion 
on the ultimate issue as contained in N.C.L.E., Evi- 
dence, 1975, prepared by Professor G. Michael Fen- 
ner, Creighton University School of Law, summarizes 
the principles and cites the applicable authorities. 
The summary is as follows: ‘‘ ‘The abolition of the 
ultimate issue rule does not lower the bars so as to 
admit all opinions.’'? If the lay opinion is either not 
‘helpful’ to the trier of fact or not rationally based on 
the perception of the witness, it will be excluded 
under Rule 701. If the expert opinion does not ‘as- 
sist’ the trier of fact, it will be excluded under Rule 
702. If the probative value of the opinion is substan- 
tially outweighed by the danger of prejudice, confu- 
sion, needless repetition or delay, it may be ex- 
cluded under Rule 403. Finally, Rule 705 gives the 
judge some control over too broad an opinion by 
giving him the discretion to require that the underly- 
ing facts or data be disclosed before the opinion can 
be given.'* For example, an opinion as to the negli- 
gence of a party'’® would still be excluded, as neither 
helpful nor of assistance to the trier of fact. In any 
event, any probative value which such an opinion 
might have would generally be outweighed by the 
prejudice and confusion which it would cause.’’ 

Although the officer was clearly qualified as an 
accident investigator, there was no foundation to 
qualify him as an expert in the reconstruction of ac- 
cidents from physical and scientific evidence. His 
opinion was given totally without consideration of 
the relevant factors previously mentioned. In addi- 
tion, the testimony was not ‘‘helpful,’’ nor did it 
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‘‘assist’’ the jury in determining the issue of either 
negligence or causation. It seems obvious to me 
that its probative value, if any, is clearly outweighed 
by the prejudice and confusion it would cause. 

If we are to consider the officer merely as a lay 
witness, his testimony was also inadmissible be- 
cause it was not ‘‘rationally based on the perception 
of the witness.’’ § 27-701, R. R. S. 1943. Perception 
in this context means personal observation. See 
commentary to Rule 701 and authorities there cited. 
Op. Cit., supra. 


Myron J. BUCHELE, APPELLEE, V. DEBRA W. TUEL, 
FORMERLY KNOWN AS DEBRA W. BUCHELE, APPELLANT. 
284 N. W. 2d 564 


Filed October 23, 1979. No. 42379. 


1. Divorce: Custody: Minors. The best interests of the minor chil- 
dren is the paramount consideration in determining custodial 
issues. 


$ : The judicial focus in matters relating 

to the modification of custody is on what the trial court actually 

knew at the time of the entry of the custody decree and not on 
what the parties knew or should have known which was not 
produced at the time of trial. 

Sie Sts eet . The relationship between a minor child and a 
woman living in the same household is a factor to be con- 
sidered in a determination of the best interests of the child in 
matters relating to custody. 


Appeal from the District Court for Sarpy County: 
RONALD BE. REaGAN, Judge. Reversed and remanded 
for further proceedings. 


Michael W. Amdor, for appellant. 
Larry F. Fugit, for appellee. 


Heard before Krivosua, C. J., BosLaucuH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinGs, JJ. 
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BRODKEY, J. 

The appellant herein, Debra W. Tuel, was form- 
erly Debra W. Buchele, the wife of the appellee, My- 
ron J. Buchele. Their marriage was dissolved by a 
decree of the District Court for Sarpy. County en- 
tered on March 11, 1977. Both appellant and appel- 
lee have since married other spouses. In this opin- 
ion, the appellant will be referred to as ‘‘Debra’’ and 
the appellee as ‘‘Myron.”’ 

Debra and Myron were married on January 26, 
1972, in Minot, North Dakota; and on April 20, 1973, 
one child, Kristopher M., was born as an issue of 
their marriage. In its decree entered on March 11, 
1977, the District Court dissolved the marriage and 
awarded custody of Kristopher to Myron, with rea- 
sonable rights of visitation in Debra. At the hearing 
for dissolution of the marriage, Debra voluntarily 
appeared in the proceedings without the assistance 
of counsel, testified, and consented that custody of 
Kristopher be given to Myron, about which more 
will be said later in this opinion. 

On November 30, 1977, Debra, having subsequently 
married her present husband, Wallace Tuel, filed a 
petition for modification of the divorce decree with 
reference to custody of Kristopher. Following a 
trial upon the petition for modification, and evidence 
produced therein, the court dismissed that part of 
Debra’s petition requesting modification of the de- 
cree with respect to custody of Kristopher, but, due 
to the difficulty shown by Debra in obtaining visita- 
tion rights provided her in the decree, the court 
granted her request for a specific visitation schedule. 
Debra has perfected her appeal to this court from 
the order of the District Court dismissing her peti- 
tion for modification insofar as the award of the cus- 
tody of the minor child, Kristopher, is concerned, 
and from the overruling of her motion for a new trial. 
In her appeal to this court she assigns as error and 
contends that the order of the trial court was con- 
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trary to the evidence presented, and that the trial 
court improperly excluded evidence which existed 
prior to the entry of the original decree of divorce 
and which related to the fitness of Myron to have 
custody of Kristopher. We reverse and remand for 
further proceedings. 

In her petition for modification filed in the District 
Court, Debra alleged that a significant change in cir- 
cumstances had occurred since the entry of the de- 
cree, which made Myron an unfit and improper per- 
son to have custody of their minor child. The testi- 
mony adduced at the hearing for modification es- 
tablished that Debra and Myron, prior to their mar- 
riage, had agreed that if any problems developed be- 
tween them and they should have to separate, any 
male children would go with the father and any fe- 
male children would go with the mother. Debra fur- 
ther testified that it was because of this agreement 
she surrendered custody and possession of Kristo- 
pher to Myron and she did so on Myron’s repre- 
sentation that she was to have visitation with Kristo- 
pher at any time she wished to see him. She thought 
at the time Myron would carry out his assurances to 
her and did not anticipate the problems with respect 
to the visitation privileges which subsequently 
arose. The record is clear the court was not advised 
of this agreement at the time of the entry of the 
original decree, although Myron admits that such an 
agreement existed. 

The record further reveals Myron and Debra sep- 
arated in August of 1976; and in September of 1976, 
Myron began living with a woman, Kathy, whom he 
subsequently married. The marriage of Myron and 
Kathy occurred immediately after the service of 
summons on the petition for modification and 1 day 
prior to a hearing held on a temporary restraining 
order entered in connection therewith. Although 
Myron and Kathy, with whom he was living at the 
time, had intended to marry a few months later, 
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Myron admitted they had moved the wedding date 
ahead for appearance purposes with regard to the 
custody hearing. 

The evidence presented to the District Court came 
from the parties to the action, their spouses, and 
three other witnesses who testified as to the treat- 
ment received by Kristopher in Myron and Kathy’s 
home. Two of the witnesses, called on behalf of 
Myron, testified that the child was well treated and 
well adjusted. Debra called as her witness one Ger- 
aldine Pickard, who had been a babysitter for Kris- 
topher for the period of time extending from August 
1976 to the fall of 1977. Her proffered testimony was 
excluded by the court, upon the objection by oppos- 
ing counsel to lack of foundation, for the reason that 
it was not limited to the period of time after the 
entry of the original decree in which she was em- 
ployed as a babysitter. In announcing its decision in 
the case, the court stated as its reason for excluding 
Mrs. Pickard’s testimony: ‘‘There was never any 
attempt to show any of her observations, conversa- 
tions or otherwise were limited to the time after 
March 11th of 1977. Rather all the questions that 
were introduced to her where objections were sus- 
tained, and the record can correct me if I’m wrong, 
but, * * *, you can look at it and I think I’ll be abso- 
lutely correct, every single question where there 
was an objection as to foundation sustained, the ques- 
tion went with ‘during the time that you sat for Kris- 
topher’ and the testimony clearly was that that time 
included six months prior to the decree and six 
months after the decree, and absent breaking that 
down, the foundational objection was good.’’ 

The record reveals, however, that counsel for 
Debra made offers of proof as to what Mrs. Pickard 
would have testified to, if permitted. These were on 
a question by question basis and are too lengthy to 
be included in detail in this opinion. It is sufficient 
to state at this point the offers indicate that had Mrs. 
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Pickard been permitted to testify, she would have 
testified, among other things, that she had seen 
Kathy mistreat Kristopher, strike him, and ‘‘threaten 
to beat the hell out of Kristopher;’’ that she had cau- 
tioned Myron, whom she knew as ‘‘John,’’ to be 
careful of Kathy because of her treatment of Kristo- 
pher; and had asked him why he would marry a wo- 
man who would treat Kristopher as Kathy did. Also 
under the offers of proof, Mrs. Pickard would have 
testified that she had heard Kathy address Kristo- 
pher as ‘‘dumbo,’’ that Kristopher arrived at her 
home dirty and she had on occasion bought clothing 
for him, and on occasion had to prepare breakfast 
for him. She also would have testified that when 
Kristopher had arrived at her home during rainy or 
snowy seasons he would not have been dressed suit- 
ably for the weather, and he on occasion arrived at 
her home without coat or boots. She would have fur- 
ther testified she had discussed with Kristopher bed- 
wetting and defecation problems he was having and 
he had told her that if he should have a potty ac- 
cident Kathy would spank him. Also, according to 
the offer of proof, Mrs. Pickard would have testified 
that on six or seven occasions she admonished and 
cautioned Myron that his wife-to-be, Kathy, would 
mistreat Kristopher and would not properly care for 
him, and would in fact present a threat to his well- 
being. She also would have testified that about once 
a week she cautioned Kathy about her demeanor to- 
ward Kristopher, and in answer to her question to 
Kathy as to why she was marrying John, Kathy re- 
plied ‘‘that she was angry because she had to end up 
with a guy who had a damn kid.’’ It should also be 
noted that in her own testimony, Kathy admitted she 
was a very short-tempered person. Debra contends 
that it was error on the part of the trial court not to 
admit the evidence of the babysitter, Mrs. Pickard, 
even though part of it related to matters which oc- 
curred prior to the entry of the original decree. 
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The principles which control herein may be stated 
as follows. The best interests of the minor children 
is the paramount consideration in determining cus- 
todial issues. Fleharty v. Fleharty, 202 Neb. 245, 274 
N. W. 2d 871 (1979); Broadstone v. Broadstone, 190 
Neb. 299, 207 N. W. 2d 682 (1973). Where a decree 
has been entered following trial on the merits which 
awards custody of the minor children, it is ordinar- 
ily not subject to modification in the absence of a 
material change in circumstances occurring subse- 
quent to the entry of the decree. Walters v. Walters, 
177 Neb. 731, 131 N. W. 2d 166 (1964); Gray v. Gray, 
192 Neb. 392, 220 N. W. 2d 542 (1974). When a party 
obtains a divorce by default and fails to bring to the 
court’s attention existing matters which concern 
custody of the minor children, upon proper motion 
for modification the court will consider such factors 
in determining whether a change in circumstances 
has occurred. Bartlett v. Bartlett, 193 Neb. 76, 225 
N. W. 2d 413 (1975); Perkins v. Perkins, 198 Neb. 401, 
253 N. W. 2d 42 (1977). Where one of the parties has 
induced the other party to permit an uncontested 
decree and custody award to be entered, facts estab- 
lishing fraud, misrepresentation, or duress will con- 
stitute a material change of circumstances upon 
which a modification in custody may be based. 
Cline v. Cline, 200 Neb. 619, 264 N. W. 2d 680 (1978). 

The original decree awarding custody to Myron 
was concededly not a situation involving fraud, 
duress, or misrepresentation upon Debra; neither 
was it a default decree, as she was present and tes- 
tified. Sporer v. Herlik, 158 Neb. 644, 64 N. W. 2d 342 
(1954). However, there was not total disclosure to 
the court of all factors relating to the awarding of 
child custody, specifically with regard to the living 
arrangement of Myron and the custody agreement 
based on the sex of the child. As we stated in Cline 
v. Cline, supra: ‘‘The judicial focus in cases such as 
this has been on what the trial court actually knew 
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at the time of the entry of the custody decree and not 
on what the parties knew or should have known 
which was not produced at the time of trial. This 
court has continually adhered to the principle that 
the best interests of the child are the governing con- 
siderations in determining custody. Modern author- 
ity supports the view that where facts affecting the 
custody and best interests of children existing at the 
time of the decree awarding custody are not called 
to the attention of the court, and particularly in de- 
fault cases, where the issues affecting custody have 
not been fully tried, the court, upon a proper motion 
for modification, may consider all facts and circum- 
stances, including those existing prior to and at the 
time of the judgment or decree, in making a subse- 
quent determination of custody.’’ (Emphasis sup- 
plied.) The rule does not appear to be restricted ex- 
clusively to default judgments. See, also, Annota- 
tion, 9 A. L. R. 2d 628, at p. 624. 

The trial court was unaware of the living arrange- 
ments of Myron and his current wife at the time of 
the entry of the original decree awarding custody to 
Myron. While this factor by itself might not require 
admission of it as evidence at a subsequent modifi- 
cation hearing, in this case the woman was residing 
in the same household as the minor child and exer- 
cised authority over the child as to his discipline and 
upbringing, and yet the court had no knowledge of 
her existence. The relationship between the minor 
child and the woman living in the same household is 
a factor to be considered in a determination of the 
best interests of the child in matters relating to cus- 
tody. From our review of the record, we believe 
that the testimony which the witness, Mrs. Pickard, 
sought to give related directly to the relationship 
between the minor child and Myron’s current wife. 
The focus here is on what the trial court knew at the 
time of the entry of the custody decree. The trial 
court did not know of the relationship between the 
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child and Myron’s friend, Kathy. Mrs. Pickard 
could have produced evidence as to this relationship 
but was not permitted to do so. Such evidence 
would be a factor worthy of consideration in deter- 
mining the best interests of the minor child with re- 
gard to custody. The trial court should have al- 
lowed Mrs. Pickard to testify and its failure to do so 
necessitates a further hearing. 

In view of what we have said herein, we need not 
examine the other errors assigned by Debra. We 
reverse and remand for further hearing to explore 
fully the evidence and determine which party, based 
on the best interests of the minor child, should have 
custody of Kristopher. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 


Nanci A. RINDERKNECHT, APPELLEE AND 
CROSS-APPELLANT, V. WILLIAM A. RINDERKNECHT, 
APPELLANT AND CROSS-APPELLEE. 

284 N. W. 2d 569 


Filed October 23, 1979. No. 42428. 


1. Divorce: Alimony: Property. The fixing of alimony or distribu- 
tion of property rests in the sound discretion of the District Court, 
and in the absence of an abuse of discretion, will not be dis- 
turbed on appeal. 

2. Divorce: Property. This court is not inclined to disturb the divi- 
sion of property made by the trial court unless it is patently un- 
fair on the record. 

3. Divorce: Attorney’s Fees. An award of attorney’s fees in an 
action for dissolution of marriage involves consideration of such 
factors as the nature of the case, the amount involved in the con- 
troversy, the services actually performed, the results obtained, 
the length of time required for preparation and presentation of 
the case, the novelty and difficulty of the questions raised, and 
the customary charges of the bar for similar services. 


Appeal from the District Court for Sarpy County: 
RONALD E. ReaGan, Judge. Affirmed. 
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Donald A. Roberts of Lustgarten & Roberts, for 
appellant. 


L. W. ‘‘Jim’’ Weber and Stanley H. Foster, for 
appellee. 


Heard before KrivosnHa, C. J., BosLtauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastIncs, JJ. 


McCown, J. 

This is a dissolution of marriage proceeding in 
which actions were pending simultaneously in two 
states. Following the entry of an in rem decree of 
dissolution in Indiana, the Nebraska court entered 
judgment ordering a property division; awarding 
custody of the minor child, child support, and ali- 
mony to the wife; and assessing attorney’s fees and 
costs to the husband. The husband has appealed. 

On May 3, 1976, the wife filed her petition for legal 
separation in the District Court for Sarpy County, 
Nebraska, and sought custody of the minor child, 
child support, and a property division. The husband 
was personally served with summons in Nebraska. 
On May 7, 1976, the husband, a sergeant in the Air 
Force stationed at Offutt Air Force Base in Nebraska, 
filed a petition for dissolution of marriage in Indi- 
ana, his legal residence. 

On May 21, 1976, by agreement of the parties, the 
District Court for Sarpy County, Nebraska, entered 
its order granting temporary custody and control of 
the minor child to the wife, subject to reasonable 
visitation rights of the husband, and directed the 
payment of $130 per month for temporary support 
and maintenance of the child. The Nebraska Dis- 
trict Court also granted use and possession of a Mat- 
ador automobile to the wife and directed the hus- 
band to make all payments on the car. 

On July 16, 1976, the Circuit Court of Hendrix 
County, Indiana, entered its decree dissolving the 
marriage, awarding custody of the minor child to 
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the wife, and awarded child support. The decree 
also made a property division, assigned the Matador 
automobile to the husband, and awarded an older 
automobile to the wife. 

The wife appeared specially in the Indiana pro- 
ceeding by her counsel for the sole purpose of con- 
testing jurisdiction. Thereafter she perfected an ap- 
peal to the Court of Appeals of Indiana upon the 
ground that the Circuit Court of Indiana did not have 
in personam jurisdiction over the wife, the minor 
child, or the personal property located in Nebraska. 
The Court of Appeals of Indiana agreed. On Febru- 
ary 23, 1978, the Circuit Court of Hendrix County, 
Indiana, in accordance with the mandate of the ap- 
pellate court, entered an amended judgment and de- 
cree of dissolution which essentially dissolved the 
marriage of the parties, awarded the husband an 
automobile, and any other personal property except 
property in which the wife had any interest. 

On March 23, 1978, the wife filed a second amended 
petition in the action pending in the District Court 
for Sarpy County, Nebraska, and summons was 
again personally served on the husband. The 
amended petition alleged the entry of a dissolution 
of marriage decree in Indiana, and prayed for cus- 
tody of the minor child, child support, property divi- 
sion, alimony, and attorney’s fees, including those 
incurred in the Indiana proceeding. Thereafter the 
District Court for Sarpy County, Nebraska, entered 
judgment awarding the wife the custody of the mi- 
nor child, subject to reasonable visitation rights in 
the husband; directed the husband to pay the sum of 
$150 per month child support with specified reduc- 
tions for summer visitation periods and provisions 
for medical and dental expenses; awarded the wife 
the personal property in her possession, including 
approximately $1,300 in United States government 
Series E bonds and a 1975 Matador automobile; and 
directed the husband to pay the indebtedness against 
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the car. The court also awarded the wife the sum of 
$2,500 gross alimony, payable $50 per month, and or- 
dered the husband to pay $2,000 attorney’s fees to 
her Nebraska attorney and costs of the action. 

On appeal to this court the husband now contends 
that the District Court in Nebraska had no authority 
to award any attorney’s fees incurred in the Indiana 
proceeding, and that the attorney’s fees awarded to 
the wife’s Nebraska counsel were excessive. The 
husband also contends that the division of property 
and alimony award were unreasonable. 

Indiana counsel for the wife testified at the Ne- 
braska trial that the reasonable value of the legal 
services for the wife in the Indiana court proceed- 
ings, including costs advanced, was $4,578, no part of 
which had been paid. The District Court made no 
award or allowance for any Indiana attorney’s fees. 
The court, however, indicated that the alimony 
award and the award of the savings bonds to the 
wife might be sufficient to cover such indebtedness. 

Unquestionably the court had authority to make a 
property division which took into account indebted- 
ness reasonably incurred by the wife during the pen- 
dency of the proceedings and prior to final disposi- 
tion. The evidence also established that the wife 
was employed as a waitress with a gross pay of 
$432.19 a month, while the husband was a staff ser- 
geant in the Air Force with gross pay of $928.34 per 
month, who was contemplating retirement in the 
near future and commencement of a teaching car- 
eer. 

The fixing of alimony or distribution of property, 
rests in the sound discretion of the District Court, 
and in the absence of an abuse of discretion will not 
be disturbed on appeal. Phillips v. Phillips, 200 
Neb. 253, 263 N. W. 2d 447. The rules for determin- 
ing a division of property in an action for dissolution 
of marriage provide no mathematical formula by 
which such awards can be precisely determined. 
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This court is not inclined to disturb the division of 
property made by the trial court unless it is patently 
unfair on the record. Blome v. Blome, 201 Neb. 687, 
271 N. W. 2d 466. The award of alimony and the di- 
vision of property in the present case were not pat- 
enty unfair on the record, nor was there any abuse 
of discretion on the part of the trial court. 

Finally, the husband contends that the attorney’s 
fees awarded to the wife in the Nebraska proceeding 
were excessive. An award of attorney’s fees in an 
action for dissolution of marriage involves consider- 
ation of such factors as the nature of the case, the 
amount involved in the controversy, the services 
actually performed, the results obtained, the length 
of time required for preparation and presentation of 
the case, the novelty and difficulty of the questions 
raised, and the customary charges of the bar for 
similar services. Pfeiffer v. Pfeiffer, 203 Neb. 137, 
277 N. W. 2d 575. The record in the present case 
shows that the legal services involved on the part of 
Nebraska counsel extended over a period of more 
than 2 years and involved interrogatories, motions, 
hearings, and correspondence and consultation with 
Indiana counsel during the pendency of the Indiana 
proceedings. The trial court was fully aware of the 
nature and extent of the services and carefully con- 
sidered the evidence. The $2,000 fee allowed was 
ample, but we cannot say there was an abuse of dis- 
cretion in setting the fee. 

The judgment of the District Court is affirmed. 
Each party shall pay his or her own attorney’s fees 
in this court. 

AFFIRMED. 
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NELLIE SCHEIBEL, APPELLEE, V. RALPH SCHEIBEL, 
APPELLANT. 
284 N. W. 2d 572 


Filed October 23, 1979. No. 42499. 


Divorce: Child Support. In the absence of evidence that a person 
ordered to pay child support was materially prejudiced, sub- 
sequent remarriage of the parties will not operate to bar en- 
forcement of the order. 

Appeal from the District Court for Buffalo County: 

DEWAyYNE WoLrFr, Judge. Affirmed. 


Jacobsen, Orr & Nelson, for appellant. 
Ross, Schroeder & Fritzler, for appellee. 


Heard before KrivosHa, C.J., BRODKEY, WHITE, 
and Hastincs, JJ., and Howarp, District Judge. 


WHITE, J. 

This is an appeal from an order denying a motion 
to quash a writ of execution. We affirm. 

Appellant, Ralph Scheibel, and appellee, Nellie 
Scheibel, were divorced on April 30, 1958. The de- 
cree provided that appellant, Ralph Scheibel, should 
pay to appellee the sum of $25 per month for the sup- 
port of the minor child of the parties. On September 
28, 1964, the parties were remarried and subse- 
quently again divorced on January 15, 1973. The 
parties agree that the sum of $1,875 of the child sup- 
port due between the date of the first divorce and 
subsequent remarriage was unpaid. The parties 
concede that no part of the amount is outlawed by 
section 42-371 (2), R. R. S. 1943. 

The appellant assigns as error the court’s failure 
to determine that the claim of the appellee was un- 
enforceable and barred by the doctrine of laches. 
With the exception of copies of the two decrees of di- 
vorce, a matrimonial certificate, and a stipulation in 
which the dates of the divorce, remarriage, and sub- 
sequent divorce appear, no evidence was introduced. 
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‘“Laches does not, like limitation, grow out of the 
mere passage of time; but it is founded upon the in- 
equity of permitting the claim to be enforced - an in- 
equity founded upon some change in the condition or 
relation of the parties.’’ Miller v. Miller, 153 Neb. 
890, 46 N. W. 2d 618. The question is, then, whether 
the subsequent remarriage of parties operates as a 
matter of law, independent of any other circum- 
stances, to automatically bar any action for child 
support not paid between the time of the first decree 
of divorce and the subsequent remarriage. We de- 
cline to so hold. Laches has been defined as a 
neglect to assert a right under such circumstances 
and for such a length of time as, when not induced 
by fraud or otherwise shown to be justified, will lead 
a court of equity to refuse its aid. Smith v. Smith, 
168 Ohio 447, 156 N. E. 2d 113. 

Delay in asserting a right does not of itself consti- 
tute laches and in order to successfully invoke the 
equitable doctrine of laches, it must be shown that 
the person for whose benefit the doctrine will oper- 
ate has been materially prejudiced by the delay of 
the person asserting his claim. Smith v. Smith, 
supra. 

In the absence of any evidence whatever that the 
appellant was materially prejudiced by the delay in 
the assertion of the claim for support, we decline to 
hold that the remarriage of the parties will operate 
as a matter of law to prohibit the party for whose 
benefit the support was ordered from instituting ac- 
tion to collect the arrearages. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DAvID E. BARNETT, 
APPELLANT. 
284 N. W. 2d 573 


Filed October 23, 1979. No. 42631. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Thomas L. Hagel, for appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellee. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BosLauGu, J. 

The defendant appeals from a sentence to life im- 
prisonment for second degree murder in the death of 
his wife. The sole issue is whether the sentence was 
excessive. 

The defendant was originally charged with first 
degree murder. Pursuant to a plea bargain, an 
amended information was filed and the defendant 
entered a plea of guilty to second degree murder. 
After a hearing pursuant to section 29-2027, R. R. S. 
1943, the trial court found the defendant guilty of 
murder in the second degree. The defendant was 
then committed to the penal complex for evaluation 
and a presentence report was prepared. Finally, a 
sentencing hearing was held at which the defendant 
was sentenced to life imprisonment. 

The record shows the defendant shot his wife at 
about 2:30 a.m., on July 10, 1978, at their apartment 
in Lincoln, Nebraska. Police investigation indicated 
the victim had been shot at close range with a .22 
caliber rifle while seated in a chair. The autopsy 
report describes some 22 wounds on the right side of 
her body. Twelve bullets were recovered from her 
body. 
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The defendant is 31 years of age with no prior crim- 
inal record. He has a college education and a satis- 
factory employment record. He has a history of al- 
coholism and serious emotional instability. The de- 
fendant had been drinking at the time the killing 
occurred and the record indicates the killing was an 
intentional and deliberate act. 

The defendant contends that the sentence should 
be reduced to a definite term because of his age and 
education, his social background, and his lack of a 
prior criminal record. Under the circumstances in 
this case we do not consider these to be mitigating 
factors. The trial court found that a lesser sentence 
would depreciate the seriousness of the crime and 
promote disrespect for the law. The trial court fur- 
ther found that the defendant was in need of pro- 
longed correctional treatment. The record fully 
supports these findings. 

The defendant argues that he is an excellent can- 
didate for rehabilitation and reformation. While 
this may be questionable in view of his past be- 
havior, the State points out that for purposes of 
parole the sentence imposed is equivalent to an in- 
determinate sentence with the statutory minimum 
as the minimum term. See State v. Thompson, 189 
Neb. 115, 201 N. W. 2d 204. 

We find the sentence to be not excessive. The 
judgment of the District Court is affirmed. 

AFFIRMED. 


EDpIE ADDISON, APPELLANT, V. ROBERT PARRATT, 
WARDEN, NEBRASKA PENAL AND CORRECTIONAL 
COMPLEX, APPELLEE. 

284 N. W. 2d 574 


Filed October 23, 1979. No. 42665. 
Criminal Law: Habeas Corpus: Prisoners. An application for a writ 
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of habeas corpus to release a prisoner confined under sentence of 
court must be brought in the county where the prisioner is confined. 


Appeal from the District Court for Sheridan County: 
ROBERT R. Moran, Judge. Affirmed. 


Roger C. Lott, for appellant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Heard before KRIvosHa, c. J., BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and HasTINGs, JJ. 


HASTINGS, J. 

Petitioner’s application for a writ of habeas cor- 
pus was dismissed by the District Court for lack of 
jurisdiction. Petitioner appeals. 

In his application petitioner alleged he had been 
convicted of various felonies in the District Courts 
for Sheridan, Dawes, and Scotts Bluff Counties, Ne- 
braska, and the Circuit Court of Pennington County, 
South Dakota, and three additional felonies in the 
District Court for Sheridan County, each resulting in 
enhanced sentences under the habitual criminal 
statute, section 29-2221, R. R. S. 1948, based on his 
prior convictions set forth above. He further al- 
leged that his convictions as to the habitual criminal 
counts were void because the multiple use of the 
same past convictions constitutes double jeopardy 
and cruel and unusual punishment, so as to deprive 
him of due process of law and equal protection of the 
laws. In addition, he attached to his application, as 
exhibits, motions to vacate judgments and sentences 
relating to District Court for Sheridan County cases, 
Nos. C-1406, C-1407, and C-1448, and District Court 
for Dawes County case No. 10161 generally on 
grounds of incompetent counsel. There is no way to 
determine from the record whether these latter 
cases are the same ones referred to in his applica- 
tion. 

He asked that respondent show cause why petition- 
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er’s custody by him was not illegal and that upon 
hearing petitioner be discharged from respondent’s 
custody. 

On February 6, 1979, the trial judge wrote to the 
petitioner stating that he assumed ‘‘that but one 
case is to be filed which is the Application for a Writ 
of Habeas Corpus, and that the four ‘Motions to Va- 
cate and Set Aside Judgment and Sentence Entered 
Herein’ are to be attached as exhibits to that appli- 
cation.’’ He went on to advise that the application 
would be taken up the morning of February 14, 1979. 
Petitioner did not respond to Judge Moran’s letter, 
but at the hearing an attorney appeared simply as 
an observer to report to the petitioner. The county 
attorney appeared and objected to the court’s juris- 
diction. 

It is apparent from the application that both peti- 
tioner and respondent were at all times residing in 
Lancaster County, the one as an inmate at and the 
other as the warden of the Nebraska Penal and Cor- 
rectional Complex. In Gillard v. Clark, 105 Neb. 84, 
179 N. W. 396 (1920), we said: ‘‘We are therefore of 
the opinion that an application for a writ of habeas 
corpus to release a prisoner confined under sentence 
of court must be brought in the county where the 
prisoner is confined. * * * And where proceedings 
are instituted in another county, it is the duty of the 
court, on objection to its jurisdiction, to dismiss the 
proceedings.’’ 

The trial court was correct in dismissing this 
application for lack of jurisdiction and its action in 
so doing is affirmed, but without prejudice to the 
petitioner to institute post conviction relief proceed- 
ings in the proper manner if he so desires. 

: , AFFIRMED. 
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MARGARET D. WEEKS, APPELLANT, V. STATE BOARD OF 
E\DUCATION OF THE STATE OF NEBRASKA ET AL., 
APPELLEES. 

284 N. W. 2d 843 


Filed October 30, 1979. No. 42325. 


1. Administrative Law: Statutes. Administrative rules and regula- 
tions as defined by section 84-901 (2), R. R. S. 1943, of an admini- 
strative agency are not effective until promulgated, approved, and 
filed as required by statute. 

2. Evidence: Appeal and Error. Evidence which does not appear in 
the record cannot be considered by this court on appeal. 

3. Administrative Law: Statutes. Contested case means a proceed- 
ing before an agency in which the legal rights, duties, or privileges 
of specific parties are required by law or constitutional right to be 
determined after an agency hearing. § 84-901 (3), R. R. S. 1943. 

4. Statutes: Appeal and Error. The availability of an appeal under 
the provisions of section 84-917 (1), R. R. S. 1943, does not prevent 
resort to other means of review, redress, or relief provided by law. 

5. Property: Due Process. Where a public employee has a property 
interest in continued employment he cannot be deprived of that in- 
terest without a due process hearing. However, whether or not 
such a property interest exists is determined by state law. 


Appeal from the District Court for Lancaster 
County: DaLe E. Faurnsprucn, Judge. Affirmed. 


Steven D. Burns of Noren and Burns, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellees. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


CLINTON, J. 

This action originated from a grievance filed by 
the appellant, Margaret D. Weeks, against her em- 
ployer, the State Department of Education. Weeks 
sought promotion to the position of supervisor of the 
Right to Read program. The position was filled by 
another woman not previously employed by the de- 
partment. After a hearing before the State Board of 
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Education under procedural rules promulgated by 
that board, Weeks was denied both the promotion 
and the alternative relief she sought, an equivalent 
position together with pay benefits retroactive to De- 
cember 29, 1976. Weeks appealed from the denial by 
the Board, purportedly under the provisions of the 
Administrative Procedure Act, to the District Court 
for Lancaster County. That court denied relief and 
issued a memorandum opinion giving various rea- 
sons for the denial. 

Weeks has appealed to this court and makes the 
following contentions: (1) As an employee of the 
State Department of Education at the time the va- 
cancy opened, she had a property interest in and en- 
titlement to promotional opportunities under the pro- 
vision of section II, C-3 of the personnel manual of 
the State Department of Education. This provision 
allegedly gave her a preferential right to the promo- 
tion over persons not then employed by the depart- 
ment. (2) She had a property interest in and a 
right to promotion under the Affirmative Action 
Plan promulgated by the department and was the 
victim of discrimination contrary to the provisions 
of the Affirmative Action Plan. (3) She was, under 
the Fourteenth Amendment to the United States 
Constitution, entitled to and did not receive due 
process in that a notice required by the above sec- 
tion of the personnel manual was not given to her. 
(4) The findings made by the State Board of Educa- 
tion were not sufficient to satisfy the requirements 
of section 84-915, R. R. S. 1943. (5) The various rea- 
sons given by the District Court for its decision were 
without merit. Included among these reasons was a 
finding that the policies purportedly established by 
the personnel manual were unconstitutional and in 
violation of public policy and Article VII, section 4, 
of the Nebraska Constitution, which section grants 
the State Board of Education power to appoint all 
employees of the State Department of Education 
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upon recommendation of the Commissioner of Edu- 
cation. 

The Board defends on various grounds, including 
the following: (1) The matter before the Board 
was not a ‘‘contested case’’ as defined by section 84- 
901 (3), R. R. S. 1943, and therefore was not entitled 
to be appealed to the District Court on the provisions 
of section 84-917 (1), R. R. 8. 1943. (2) The ‘‘rules’”’ 
of the personnel manual were not shown to have 
been properly promulgated under the Administra- 
tive Procedure Act, were not offered or received in 
evidence, and are not contained in the bill of excep- 
tions to this court. Furthermore, the rules in ques- 
tion are rules for internal management of the de- 
partment and not rules and regulations within the 
meaning of the Administrative Procedure Act. (3) 
The Affirmative Action Plan of the department pro- 
hibits discrimination in employment, promotion, 
etc., only where such discrimination is founded on 
political or religious opinions or affiliations, race, 
age, sex, national origin, or physical disability. The _ 
record contains no evidence whatever that Weeks 
was the victim of discrimination in any of these re- 
spects. 

We affirm the denial of relief to Weeks by the 
Board and the District Court, but in so doing ap- 
prove only the results of the District Court’s judg- 
ment and not its rationale. 

The personnel manual rule upon which Weeks 
bases her claim to a property interest in a promotion 
does not appear in the bill of exceptions; nor was it 
offered or received in the District Court. It is not 
contended that the personnel manual was ever 
promulgated, approved, and filed in accordance 
with the provisions of the Administrative Procedure 
Act. §§ 84-902, 84-904, 84-905, 84-905.01, 84-906, R. R. 
S. 1943. If we assume, for the purposes of this ap- 
peal, that the contents of the personnel manual were 
rules and regulations within the meaning of section 
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84-901 (2), R. R. S. 1948, and not mere regulations for 
the internal operation of the department as the 
Board contends (a determination we need not 
make), then such rules did not become operative be- 
cause they were not properly promulgated, ap- 
proved, and filed. Administrative rules and regula- 
tions as defined by section 84-901 (2), R. R. S. 1943, of 
an administrative agency are not effective until 
promulgated, approved, and filed as required by 
statute. School Dist. No. 228 v. State Board of 
Education, 164 Neb. 148, 82 N. W. 2d 8. 

Weeks contends that the personnel manual was a 
part of her employment contract. Brady v. Board 
of Trustees of Nebraska State Colleges, 196 Neb. 226, 
242 N. W. 2d 616. If that be the case, then proof 
thereof was a matter of evidence and the manual 
should have been offered in evidence and included in 
the bill of exceptions. Evidence which does not 
appear in the record cannot be considered by this 
court on appeal. Hanson v. Hanson, 198 Neb. 675, 
254 N. W. 2d 699; Lanc v. Douglas County Welfare 
Administration, 189 Neb. 651, 204 N. W. 2d 387. 

The Board argues this case is not properly before 
the court for the reason that an appeal from the ac- 
tion of the State Board of Education under the provi- 
sions of the Administrative Procedure Act was not 
available because this is not a ‘‘contested case.’’ 
Section 84-901 (3), R. R. S. 1948, provides: ‘‘Con- 
tested case means a proceeding before an agency in 
which the legal rights, duties, or privileges of spe- 
cific parties are required by law or constitutional 
right to be determined after an agency hearing.”’ 
We need not decide whether or not the requirements 
for appeal of a contested case were satisfied. Weeks’ 
petition in the District Court, together with process 
issued and served thereon, clearly satisfied the re- 
quirements of an action for a declaratory judgment. 
The District Court had jurisdiction to determine the 
rights of the parties under Weeks’ contract of em- 
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ployment, which Weeks claims included, as a result 
of provisions of the personnel manual, the preferen- 
tial right to the promotion previously mentioned. 
The availability of an appeal under the provisions of 
section 84-917 (1), R. R. S. 1943, does not prevent re- 
sort to other means of review, redress, or relief pro- 
vided by law. We hold, therefore, the District Court 
and this court acquired jurisdiction and we treat the 
case as one for a declaratory judgment. See Brady 
v. Board of Trustees of Nebraska State Colleges, 
supra. 

Underlying Weeks’ claim to due process are the 
holdings of the Supreme Court of the United States 
in Board of Regents v. Roth, 408 U. S. 564, 92 S. Ct. 
2701, 33 L. Ed. 2d 548; Perry v. Sindermann, 408 U. 
S. 593, 92 S. Ct. 2694, 33 L. Ed. 2d 570; and Bishop v. 
Wood, 426 U. S. 341, 96 S. Ct. 2074, 48 L. Ed. 2d 684. 
These cases hold that where a public employee has a 
property interest in continued employment he can- 
not be deprived of that interest without a due proc- 
ess hearing. However, whether or not such a prop- 
erty interest exists is determined by state law. 
Bishop v. Wood, supra. In Nebraska, such a prop- 
erty interest may arise from the terms of the em- 
ployment contract or from employment policies, 
rules, and regulations which have become a part of 
the contract of employment. Brady v. Board of 
Trustees of Nebraska State Colleges, supra. 

Weeks cites no cases in which we, or any other 
court, have had occasion to consider a preferential 
right to promotion as such a property interest. We 
will assume, for purposes of this appeal, that it is 
possible such an interest may arise. The proof in 
this case, however, does not permit such an interest 
to be found. Insofar as the provisions of the person- 
nel manual are concerned, there was no proof either 
before the State Board of Education or the District 
Court and such evidence is not before this court. 
Weeks has clearly failed to prove any right arising 
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from the provision of the personnel manual. In fact, 
the record is clear that although the written griev- 
ance which she filed before the Board made refer- 
ence to both the provisions of the personnel manual 
and the written Affirmative Action Plan which had 
been adopted by the Board, only the document es- 
tablishing the Affirmative Action Plan was offered. 
All of the other evidence received was directed at 
establishing a right claimed under that plan. 

An examination of the Affirmative Action Plan 
clearly indicates it was intended to eliminate dis- 
crimination in employment on account of political or 
religious opinion or affiliation, race, age, sex, na- 
tional origin, or physical disability. The policy was 
enacted pursuant to Title IX, Equal Employment 
Opportunity Act—Education Amendment, 1972, and 
was directed solely to discrimination of the above 
types. The Affirmative Action Plan clearly does not 
purport to grant any preferential rights to present 
employees solely on the basis of present employ- 
ment. The record does not contain any hint that hir- 
ing a female not previously employed by the depart- 
ment rather than giving a promotion to Weeks was 
based upon any of the discriminatory factors listed 
in the policy. Weeks has failed to prove any prop- 
erty interest in a promotion. The judgment is af- 
firmed. 

AFFIRMED. 


HiIGH-PLAINS COOPERATIVE ASSOCIATION, APPELLANT, V. 
JERRY L. STEVENS, APPELLEE. 
284 N. W. 2d 846 


Filed October 30, 1979. No. 42359. 


1. Accord and Satisfaction: Words and Phrases. An accord and 
satisfaction is an agreement to discharge an existing indebtedness 
by the rendering of some performance different from that which 
was claimed due. 
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2. Accord and Satisfaction. The acceptance of the substituted per- 
formance in full satisfaction of the claim discharges the indebted- 
ness. 

. It is essential that there be a bona fide dispute between the 
parties, that the substituted performance be tendered in full satis- 
faction of the claim, and that the tendered performance be ac- 
cepted. 

4. Accord and Satisfaction: Words and Phrases. An executed com- 
promise settlement of a good faith controversy is an accord and 
satisfaction. 

5. Trial: Instructions. It is the duty of the trial court to instruct the 
jury upon the issues presented by the pleadings and the evidence. 
Where the trial court has instructed the jury af- 
firmatively upon the issues presented by the pleadings and the evi- 

dence, it is unnecessary to instruct in a negative form. 


Appeal from the District Court for Perkins Coun- 
ty: Jack HENDRIX, Judge. Affirmed. 


H. L. Jackman and R. H. Roberts and Girard and 
Gale, for appellant. 


Padley, Dudden, Schroeder & Schoon, P.C., for ap- 
pellee. 


Heard before KrivosHa, C. J., BoSsLAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


BOSLAUGH, J. 

This was a suit on an open account for fertilizer, 
chemicals, and other agricultural supplies sold to 
the defendant, Jerry L. Stevens, by the plaintiff, 
High-Plains Cooperative Association. The jury re- 
turned a verdict for the defendant and the plaintiff 
has appealed. The principal assignments of error 
relate to the sufficiency of the evidence to sustain 
the verdict, an evidentiary ruling by the trial court, 
and the instructions to the jury. 

The evidence shows that the defendant farms near 
Grant, Nebraska. Since sometime in the late 1960’s 
the defendant has done business with the plaintiff. 
In December 1975, the manager of the plaintiff, Rob- 
ert Ryland, talked to the defendant about purchasing 
all of his fertilizer and chemicals for the 1976 season 
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from the plaintiff. As an inducement to the defend- 
ant, Ryland told the defendant that if the purchases 
were ‘‘booked”’ in 1975, the defendant would receive 
a cash dividend in 1976 from the materials used dur- 
ing that year. The defendant finally agreed to a 
‘‘booking’’ in the amount of $52,000, which repre- 
sented chemicals and fertilizer purchased by the de- 
fendant to be delivered by the plaintiff in 1976. 

Starting in August or September 1976, Ryland 
asked the defendant for a payment on his account. 
The defendant claimed that he had not received 
itemized statements of his account and asked for 
such a statement. During this time the defendant 
had submitted several claims against the plaintiff. 
The plaintiff had submitted the claims to its insur- 
ance carrier, which had refused payment. On No- 
vember 18, 1976, and again on January 11, 1977, the 
defendant and Ryland had a conversation at Ry- 
land’s office concerning the account.and some of the 
matters which the defendant was complaining about. 

On January 18, 1977, the defendant delivered a 
4-page letter and check in the amount of $25,000 to 
Ryland. The letter discussed the complaints which 
the defendant had against the plaintiff and stated 
that the check was to be used for ‘‘complete settle- 
ment’”’ of the defendant’s accounts with the plaintiff. 
The plaintiff cashed the check and applied $10,271.90 
of the proceeds to pay the defendant’s Southwestern 
Farms, Inc., account in full and applied the balance 
of $14,728.10 to the defendant’s account in his own 
name. This action was commenced on February 3, 
1977. The plaintiff claimed the defendant was in- 
debted to it in the amount of $61,959.58. 

The principal issue is whether the $25,000 payment 
to the plaintiff on January 18, 1977, was an accord 
and satisfaction that discharged the defendant’s 
debt to the plaintiff. An accord and satisfaction is 
an agreement to discharge an existing indebtedness 
by the rendering of some performance different 
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from that which was claimed due. The acceptance 
of the substituted performance in full satisfaction of 
the claim discharges the indebtedness. Farmland 
Service Coop., Inc. v. Jack, 196 Neb. 263, 242 N. W. 
2d 624. It is essential that there be a bona fide dis- 
pute between the parties, that the substituted per- 
formance be tendered in full satisfaction of the 
claim, and that the tendered performance be ac- 
cepted. An executed compromise settlement of a 
good faith controversy is an accord and satisfaction. 

The evidence shows that there were a number of 
disputed items between the parties. The defendant 
claimed that Ryland, the plaintiff's manager, had 
told him that his cash dividend in 1976 would be ap- 
proximately $20,000. The actual dividend which was 
applied to the account was less than $3,000. The de- 
fendant further claimed that a large part of the fer- 
tilizer, which the plaintiff claimed had been deliv- 
ered to the defendant and applied to his fields, had in 
fact not been delivered. The defendant also claimed 
that the plaintiff did not furnish and apply chemicals 
to his fields in accordance with their agreement; 
that some were never applied and the defendant had 
to make other arrangements; and that others were 
applied improperly or at the wrong time, with the 
result that the defendant had to hire hand labor to 
weed some of the fields. The defendant made ad- 
justments to the account for these items and arrived 
at the $25,000 figure which he tendered to the plain- 
tiff on January 18, 1977. 

The letter delivered with the check stated plainly 
in the first paragraph that the check was to be used 
in complete settlement of the defendant’s accounts 
to the plaintiff. It is undisputed that the plaintiff ac- 
cepted the check, cashed it, and appropriated the 
proceeds. 

In regard to the authority of Ryland to accept a 
compromise settlement of a disputed account, there 
was evidence that soon after Ryland had been em- 
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ployed as manager by the plaintiff he had negotiated 
the settlement of a disputed account with the defend- 
ant. 

The evidence was conflicting and there were many 
questions of fact to be resolved by the jury. The de- 
fendant’s evidence was sufficient, if believed, to per- 
mit the jury to find that the defendant’s indebted- 
ness to the plaintiff was discharged by the $25,000 
payment and that Ryland had at least apparent au- 
thority to bind the plaintiff to the settlement. 

The evidentiary rulings in dispute concerned an 
attempt by the plaintiff to cross-examine the defend- 
ant as to whether an attempt to settle an $86,959.58 
debt for $25,000 was unconscionable. The questions 
were argumentative in nature, the defendant having 
already testified as to how he computed the amount 
he believed he owed the plaintiff. The rulings in 
question were not erroneous. 

In instruction No. 2 the trial court summarized the 
issues and advised the jury concerning the burden of 
proof. The instruction stated in part that before the 
plaintiff could recover it must prove that during the 
period from May 24, 1975, to January 29, 1977, the 
plaintiff sold and delivered various goods and fertil- 
izer to the defendant; that the selling and delivering 
were furnished under circumstances that raised an 
implied promise that the plaintiff would receive 
compensation therefor; the fair and reasonable 
value, if any, of any selling and delivering of goods 
and fertilizer; and the amount, if any, now due and 
unpaid for such selling and delivering. 

The plaintiff contends that instruction No. 2 was 
erroneous because, if the plaintiff failed to prove 
any necessary element as to any item in the ac- 
count, the jury was required to return a verdict 
against the plaintiff as to the entire account. The in- 
struction was not subject to that construction. In 
effect, the jury was advised it must find the fair and 
reasonable value of the goods sold and delivered to 
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the defendant by the plaintiff. There was no direc- 
tion that the plaintiff could not recover anything un- 
less each item claimed was proved in full. 

Instruction No. 8 defined accord and satisfaction. 
The jury was advised that in order for there to have 
been an accord and satisfaction there must have 
been a bona fide dispute over the amount claimed, 
followed by a meeting of the minds in which the par- 
ties intended and agreed that the payment and re- 
ceipt of the check for $25,000 would be in full con- 
sideration for, and satisfaction and payment of, the 
account, and that in pursuance of the agreement the 
check was so paid and received. The plaintiff con- 
tends that the instruction was erroneous because it 
failed to instruct the jury with regard to the rule as 
to an account stated. A requested instruction sub- 
mitted by the plaintiff stated in part that an account 
rendered which is not objected to within a reason- 
able time is regarded as correct. 

The evidence in this case shows that the state- 
ments submitted to the defendant included the 
$52,000 booking, although it was understood by the 
parties that in fact some items included in this 
amount were not delivered to the defendant. In at- 
tempting to prove its case the plaintiff resorted to 
weight tickets, applicator reports, and other docu- 
ments which had never been furnished to the defend- 
ant. The plaintiff conceded that the defendant was 
entitled to a credit in excess of $6,000 against the 
booking. The evidence in this case would not sus- 
tain a finding of an account stated and the trial court 
was not required to instruct in that regard. See, 
also, B. C. Christopher & Co. v. Danker, 196 Neb. 
518, 244 N. W. 2d 79. 

The plaintiff further contends that the instruction 
was erroneous because it failed to advise the jury as 
to what would not be an accord and satisfaction. 
The plaintiff requested a number of instructions to 
that effect which were refused. It is the duty of the 
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trial court to instruct the jury upon the issues pre- 
sented by the pleadings and the evidence. In this 
case it was the duty of the trial court to instruct the 
jury as to the elements of an accord and satisfac- 
tion. This was done by instruction No. 8. There 
was no duty to instruct the jury as to what would not 
be an accord and satisfaction. See 88C. J.S., Trial, 
§ 303, p. 819. Where the trial court has instructed 
the jury affirmatively upon the issues presented by 
the pleadings and the evidence, it is unnecessary to 
instruct in a negative form. 

We have considered the other assignments of 
error and find that they have no merit. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


Donna F.. FOREMAN WATTERS, APPELLANT, V. GEORGE 
ELLIs FOREMAN, APPELLEE. 
284 N. W. 2d 850 


Filed October 30, 1979. No. 42393. 


1. Divorce: Decrees: Alimony. Where the parties by their agree- 
ment in writing, or the court by its decree, provide that a specific 
amount of alimony shall be paid for a specific period of time, and 
shall terminate only upon the occurring of a specific event set out 
in the agreement or decree and otherwise shall not be subject to 
amendment or revision, the payment of such alimony shall termi- 
nate only upon the happening of the event set out in the agreement 
or decree. Under such circumstances the remarriage of a party 
receiving alimony shall not cause the alimony to terminate, absent 
a specific provision in the agreement or decree to such effect, and 
the use of the word ‘‘remarriage”’ is not necessary. 

2. Trial: Summary Judgments. Where there exists no genuine issue 
of a material fact and a litigant is entitled to judgment as a matter 
of law, it is error for the trial court to overrule the litigant’s motion 
for summary judgment. 


Appeal from the District Court for Madison Coun- 
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ty: Euceng C. McFappen, Judge. Reversed and 
remanded with directions. 


Martin A. Cannon of Matthews & Cannon, F.C., for 
appellant. 


Dennis P. Hogan III of Gaines Otis Mullen & 
Carta, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinas, JJ. 


Krivosua, C. J. 

The appellant herein (Watters) appeals from a 
judgment of the District Court for Madison County, 
Nebraska, entered by District Judge Eugene 
McFadden, which sustained the appellee’s (Fore- 
man) motion for summary judgment and denied 
Watters’ motion for summary judgment. We have 
examined the files and records in this case and have 
concluded that the trial court was in error in sustain- 
ing Foreman’s motion for summary judgment and 
denying Watters’ motion for summary judgment, 
and therefore reverse the action of the trial court 
and remand the proceeding to the District Court for 
Madison County with directions to enter summary 
judgment in favor of Watters and against Foreman. 

The issue in this appeal is whether, under the pro- 
visions of section 42-365, R. R. S. 1948, the remar- 
riage of Watters results in a termination of alimony 
provided for by the trial court’s decree. We think 
the record is clear as a matter of fact that only the 
death of Watters could terminate the payment of ali- 
mony and that as a matter of law Watters remains 
entitled to receive payment notwithstanding her sub- 
sequent remarriage. 

The evidence discloses that on May 23, 1974, after 
33 years duration, the marriage between Watters 
and Foreman was dissolved. The decree entered by 
District Judge George Dittrick recited in part: 
‘‘That the stipulation and agreement entered into by 
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the parties in open court is fair and reasonable and 
should be approved, allowed and incorporated in this 
Decree.’’ The record before the court does not fully 
disclose what was the stipulation and agreement en- 
tered into by the parties, but presumably it is in part 
what was thereafter reflected in the decree. 

The decree provided that Watters should be 
awarded the sum of $18,500 ‘‘in full and complete 
settlement of all property rights of said petitioner in 
the property of the parties, save and except such as 
is awarded to her herein.’’ She likewise received a 
1973 Cadillac, free and clear of all encumbrances, 
and the household furniture and fixtures in her pos- 
session, as well as her own personal property. All 
other property of the parties, whether real, personal, 
or mixed, was awarded to Foreman, except with re- 
gard to the interest the parties had in property in 
Mexico, which is not otherwise described in the de- 
cree. With regard to the property in Mexico, real, 
personal, and mixed, it was to be assigned equally to 
the parties. Foreman was likewise ordered to pay 
Watters’ attorney the sum of $5,000. The awarding 
of such a fee in a noncontested case raises some pre- 
sumption that the value of the marital estate was 
considerable, and that an award of $18,500, a 1973 
Cadillac, and household goods not otherwise de- 
scribed would be considerably less than a fair and 
equitable division of the marital estate of the par- 
ties. The deposition of Foreman, taken on April 7, 
1978, and considered by the trial court in its ruling 
on the two motions for summary judgment, indi- 
cates, by Foreman’s own admission, the existence of 
a marital estate in excess of $200,000 at the time of 
the dissolution of the marriage. 

The provision of the decree which causes the diffi- 
culty herein is paragraph 6, which provides: ‘‘That 
said Respondent [Foreman] shall pay to said Peti- 
tioner [Watters] the sum of $1,000.00 monthly for a 
period of 10 years and 1 month, which payments 
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shall commence on the first day of July, 1974, and 
shall continue for 121 consecutive monthly payments 
upon like day of each month, which includes the first 
payment, which payments shall cease upon the 
death of said Petitioner [Watters] prior to the mak- 
ing of all of such payments, which payments shall be 
for the support and maintenance and as alimony for 
said Petitioner [Watters], and in the event of the 
death of said Respondent [Foreman], the personal 
representative of said deceased Respondent [Fore- 
man] shall continue to make such payments during 
the period herein provided, all of which payments 
shall be deductible by said Respondent [Foreman] 
for income tax purposes and shall be includable in 
taxable income of said Petitioner [Watters], and 
said provisions for alimony and property settlement 
are final and complete and not subject to revision or 
amendment.’’ (Emphasis supplied.) 

Thereafter, on October 1, 1977, Watters remarried. 
On November 30, 1977, Foreman filed an application 
in the District Court for Madison County, Nebraska, 
alleging that Watters had remarried and that there- 
fore, pursuant to the provisions of section 42-365, R. 
R. S. 1943, all further alimony payments should ter- 
minate. Section 42-365, R. R. 8. 1943, provides in 
part as follows: ‘‘Except as otherwise agreed by 
the parties in writing or by order of the court, ali- 
mony orders shall terminate upon the death of either 
party or the remarriage of the recipient.””’ Foreman 
argues that the requirements of section 42-365, R. R. 
S. 1943, are absolute and self-executing, and there- 
fore as a matter of law, Watters having remarried, 
the order for alimony must terminate. It was ap- 
parently on that basis that the trial court granted the 
motion for summary judgment. 

Foreman’s position would be well taken were it 
not for the introductory language of the pertinent 
portion of section 42-365, R. R. 8. 1943, which pro- 
vides: ‘‘Except as otherwise agreed by the parties 
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in writing or by order of the court * * *.”) (Em- 
phasis supplied. ) 

As reflected by its introductory language, the de- 
cree ordered by the court appears to reflect the in- 
tention of the parties. Watters maintains that the 
intention of the parties and the order of the court are 
to the effect that neither party could seek to have the 
decree revised or modified as to alimony and that 
only the death of Watters could relieve Foreman 
from paying Watters $1,000 per month for 121 
months. Nothing else, including her remarriage, 
could result in a revision or amendment. We be- 
lieve a clear reading of the record and the decree 
supports that view as a matter of law. 

The central question which must be addressed in 
reviewing this matter relates to the trial court’s di- 
rection in the decree that the ‘‘provisions for ali- 
mony and property settlement are final and com- 
plete and not subject to revision or amendment.”’ 
The provisions with regard to the payment of 
$18,500, the Cadillac, the household goods, and the 
property in Mexico could not be subject to revision 
or amendment. The payment of money and the di- 
vision of property were to be made forthwith and 
were not subject to revision. The only item remain- 
ing which could be subject to later amendment or re- 
vision was the provision for installment payments in 
paragraph 6 of the decree; and with regard to those 
payments, the court specifically ordered it was to be 
“final and complete and not subject to revision or 
amendment.’’ (Emphasis supplied.) 

Can the exception to section 42-365, R. R. S. 1943, 
regarding remarriage, take effect only if the word 
“remarriage’’ is used, or can we look to the entire 
document? We think the use of the word ‘‘remar- 
riage,’’ while desirable and helpful, is not absolute. 
The language used in the decree undoubtedly could 
have been clearer, yet any other conclusion than 
that reached by our decision herein would render 
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the language meaningless. In view of the words 
used, we can only presume the court intended that 
the payments provided for by paragraph 6 of the de- 
cree were to remain absolute and constant for 121 
months, subject to termination only in the event of 
Watters’ death. That is the clear meaning of para- 
graph 6, and it is sufficient to bring the decree with- 
in the exception to section 42-365, R. R. S. 1943, re- 
garding remarriage. 

Foreman argues that, having failed to specifically 
spell out the exceptions to section 42-365, R. R. S. 
1943, the parties in the first instance and the court by 
its decree intended to incorporate the termination 
provisions of section 42-365, R. R. 8S. 1943. The lan- 
guage of the decree, however, will not support that 
view. In the absence of contrary language, both 
happenings, the death or the remarriage of the 
spouse awarded alimony, cause the alimony to ter- 
minate. In this decree it was provided that the 
death of Watters would cause the alimony to ter- 
minate. Nothing was said about remarriage, and the 
decree further provided that the ordered payments, 
except in the event of Watters’ death, were not to be 
modified or amended. 

Had the court intended to subject the decree to the 
provisions of section 42-365, R. R. S. 1943, both as to 
death or remarriage, it would not have been neces- 
sary to say anything about death. Section 42-365, R. 
R. S. 1943, would have taken care of that situation, 
just as it would have taken care of remarriage. 
However, by including only the death provision of 
section 42-365, R. R. S. 1943, and otherwise prohibit- 
ing any other act from modifying or amending the 
decree, it appears clear beyond question that the 
trial court intended that only death could terminate 
the required payments. 

Other courts that have been called upon to review 
similar language have in fact reached such a conclu- 
sion. In the case of Rheuban v. Rheuban, 238 Cal. 
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App. 2d 552, 47 Cal. Rptr. 884, the court was called 
upon to examine a decree almost identical to the de- 
cree involved in the instant case. The California de- 
cree, after setting out its various provisions, pro- 
vided: ‘‘It is intended by the parties that these 
terms and provisions for the support and main- 
tenance of First Party shall forever remain fixed as 
set forth herein and shall not be subject to change or 
modification except as may be set forth herein. In 
this regard, First Party now and forever waives any 
future right to any change or modification of the pro- 
visions for her alimony and support, and the Second 
Party likewise joins in the waiver of any rights to so 
change or modify same.’’ The agreement further 
provided that the decree was to survive the death of 
the husband. No mention was made with regard to 
remarriage. Section 139 of the California Civil Code 
reads in part as follows: ‘Except as otherwise 
agreed by the parties in writing, the obligation of 
any party in any decree, judgment or order for the 
support and maintenance of the other party shall 
terminate upon the death of the obligor or upon the 
remarriage of the other party.’’ In holding that the 
quoted language was sufficient to satisfy the statu- 
tory requirement, the California court said: ‘The 
agreement now before us says, as clearly as words 
could say, that it was the definite intention of the 
parties that the payments provided for by paragraph 
II should continue for the full 128 months agreed 
upon, no matter what happened. Unless we are to 
hold that the application of section 139 can be ob- 
viated only by an agreement which not only is in 
writing but which uses a magical formula that in- 
cludes the exact words ‘remarriage’ and ‘death,’ the 
language used by the Rheubans is sufficient to show 
that (in the words of the opening clause of the statu- 
tory paragraph relied on) they had ‘otherwise 
agreed.’ We can see no reason why, if the intent of 
the parties is clear, any particular words should be 
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required to accomplish their purpose; the agree- 
ment here complied with the statutory require- 
ment.’ To similar effect, see, In re Marriage 
of Nicolaides, 39 Cal. App. 3d 192, 114 Cal. Rptr. 
56. 

We likewise conclude that an examination of the 
court’s decree discloses that the provision for sup- 
port payments was intended to continue at $1,000 per 
month for 121 months, regardless of whether the 
wife remarried. Where the parties by their agree- 
ment in writing, or the court by its decree, provide 
that a specific amount of alimony shall be paid for a 
specific period of time, and shall terminate only upon 
the occurring of a specific event set out in the agree- 
ment or decree and otherwise shall not be subject to 
amendment or revision, the payment of such ali- 
mony shall terminate only upon the happening of the 
event set out in the agreement or decree. Under 
such circumstances the remarriage of a party re- 
ceiving alimony shall not cause the alimony to ter- 
minate, absent a specific provision in the agreement 
or decree to such effect, and the use of the word ‘‘re- 
marriage’’ is not necessary. Watters was entitled 
as a matter of law to have judgment entered in her 
favor, finding that her remarriage did not cause her 
alimony to terminate. Where there exists no genu- 
ine issue of a material fact and a litigant is entitled 
to judgment as a matter of law, it is error for the 
trial court to overrule the litigant’s motion for sum- 
mary judgment. § 25-1332, R. R. 8. 1943; Dougherty 
v. Commonwealth Co., 172 Neb. 330, 109 N. W. 2d 409. 
We accordingly reverse the decision of the trial 
court in granting appellee’s motion for summary 
judgment and remand the cause to the District 
Court for Madison County, Nebraska, with directions 
to enter summary judgment for the appellant, find- 
ing as a matter of law that her remarriage does not 
terminate appellee’s obligation to make payments 
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pursuant to paragraph 6 of the decree entered on 
May 23, 1974. 
REVERSED AND REMANDED WITH 
DIRECTIONS. 

CLinTon, J., dissenting. 

I respectfully dissent from the majority opinion. 
Section 42-365, R. R. S. 1948, provides that alimony 
orders shall terminate upon the death of either party 
or remarriage of the recipient, except as otherwise 
agreed by the parties in writing or by order of the 
court. The majority opinion holds that, in this case, 
the order directed ‘‘otherwise’’ in the case of remar- 
riage by using the language, ‘‘and said provisions 
for alimony and property settlement are final and 
complete and not subject to revision or amend- 
ment.’’ 

The language of the statute is the ‘‘alimony orders 
shall terminate.’’ This indicates to me that the stat- 
ute is self-executing, and the obligation to pay ends 
by operation of law when the event occurs, in this in- 
stance, remarriage of the recipient. No action by 
the court is necessary for the termination to take 
place. An order of the court ‘‘otherwise’’ in an aili- 
mony decree should be specific and in clear terms 
negate the specific condition or conditions which do 
not operate to terminate the obligation. In this case 
the decree did not mention remarriage as an occur- 
rence which would not operate to terminate the ali- 
mony obligation. It used the terms, ‘‘final and com- 
plete and not subject to revision or amendment.” 
(Emphasis supplied.) Further, the quoted language 
refers not only to alimony, but to property settle- 
ment as well. Section 42-365, R. R. S. 1943, obviously 
does not pertain to property settlements. Revision 
and modification are terms related to court action 
and clearly do not refer to ‘‘termination’’ by opera- 
tion of law. It is not difficult to draw an unambigu- 
ous decree. How the language the court used in this 
case permits a summary judgment to be entered for 
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the appellant is beyond my understanding. I would 
affirm the judgment of the District Court. 


CREDIT BUREAU OF BROKEN Bow, INC., A CORPORATION, 
APPELLANT, V. JOHN V. MONINGER ET AL., APPELLEES. 
284 N. W. 2d 855 


Filed October 30, 1979. No. 42435. 


1. Security Interest: Liens. An unperfected security interest is sub- 
ordinate to the rights of a person who becomes a lien creditor with- 
out knowledge of the security interest and before it is perfected. 

2. Property: Liens: Execution. A lien on personal property is ac- 
quired at the time it is seized in execution. 

3. Property: Execution. A manual interference with chattels is not 
essential to a valid levy thereon. It is sufficient if the property is 
present and subject for the time being to the control of the officer 
holding the writ, and that he in express terms asserts his dominion 
over it by virtue of such writ. 

4. Property: Execution: Notice. Notice of a purported interest 
claimed by a third party given by a debtor to a sheriff when he was 
proceeding to attach or to levy upon property is not notice to the 
creditor for whom the levy is made. 

5. Motor Vehicles: Liens. One holding a lien upon a motor vehicle 
must, insofar as he can reasonably do so, protect himself and 
others thereafter dealing in good faith, by complying and requiring 
compliance with applicable laws concerning certificates of title to 
motor vehicles. 


Appeal from the District Court for Custer County: 
James R. KELLy, Judge. Reversed and remanded. 


Joseph E. Twidwell of Johnson, Spencer & Twid- 
well, for appellant. 


Carlos E. Schaper, for appellee Broken Bow State 
Bank. 


Heard before Krivosna, C. J., BosLAuGH, McCown, 
CLINTON, BRopKEY, WHITE, and Hastincs, JJ. 


BRODKEY, J. 
This is an appeal from an order of the District 
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Court for Custer County which affirmed a judgment 
entered by the county court of Custer County award- 
ing the proceeds from a sheriff’s sale of a 1975 Ford 
pickup truck to the Broken Bow State Bank (herein- 
after referred to as Bank). We reverse and re- 
mand. 

The facts which give rise to this action are not in 
dispute. The Credit Bureau of Broken Bow, Inc. 
(hereinafter referred to as Bureau) obtained a de- 
fault judgment against John Moninger (hereinafter 
referred to as Moninger) in the amount of $1,518.27 
on October 20, 1977. No appeal was taken from this 
judgment. On May 16, 1978, Moninger renewed his 
prior note to the Bank in the amount of $2,144.74. 
The renewed note was to be secured by a security 
agreement on feeder pigs and a 1975 Ford pickup 
owned by Moninger, but no security agreement was 
entered into at that time. On June 27, 1978, at the 
request of the Bureau, a writ of execution was issued 
on its judgment in the amount of $1,338.50, the bal- 
ance remaining due on the judgment. 

The deputy county sheriff who received the writ 
examined the motor vehicle title records on July 7, 
1978, to determine if a lien existed as of that date on 
the pickup owned by Moninger. Finding no encum- 
brance of record, the deputy sheriff proceeded to 
Moninger’s place of employment to levy on the ve- 
hicle. The deputy sheriff found Moninger, served 
him with a copy of the writ, and informed Moninger 
that he was executing on the pickup. Moninger tes- 
tified he informed the officer that there was money 
borrowed from the Bank against the pickup, and 
that the Bank had title to the vehicle. Following this 
conversation, the officer proceeded to the vehicle, 
‘‘grabbed ahold of the pickup,’’ and stated: ‘‘I exe- 
cute on the pickup for the County of Custer.’’ The 
officer did not take possession of the vehicle at that 
time, nor did he ask for the keys to the vehicle. 

On July 10, 1978, after being informed of the events 
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which occurred on the 7th, the Bank and Moninger 
executed a security agreement on the vehicle which 
was then filed. Notation of the security interest was 
made on the title to the pickup truck that same day. 
The vehicle was seized by deputy sheriffs on July 13, 
1978, and sold at sheriff’s sale on August 14, 1978, for 
$2,050. 

The sheriff filed a motion in the county court for a 
determination of the division of the proceeds from 
the sheriff’s sale. The Bank joined the action by ap- 
plication for the proceeds of the sheriff's sale, bas- 
ing its claim on its alleged status as a secured credi- 
tor. Prior to a hearing on these matters, a stipula- 
tion was entered into by all parties whereby this dis- 
pute was limited to the distribution of the proceeds 
of the sheriff’s sale, the pickup having previously 
been sold. 

Hearing on the motion and the application was had 
on August 21, 1978. The county court orally ruled 
that the deputy sheriff had knowledge of the possible 
lien against the vehicle as of July 7, 1978; that such 
notice made any execution subject to the lien; that 
the vehicle was not ponderous and physical posses- 
sion could have been taken by the officer; that the 
notice of the possible lien resulted in a valid lien in 
the Bank as of July 7, 1978; that the proceeds of the 
sheriff’s sale should go to the Bank; and that the 
sheriff in making a levy ‘‘at that time” (July 7, 1978) 
used due care and acted properly as a stakeholder. 

However, the written order entered by the county 
court differed in certain respects from the oral rul- 
ing at the hearing. By its written order, the county 
court found that the sheriff was a stakeholder; that a 
valid levy was not made on the vehicle until July 12, 
1978; that the Bank’s lien was perfected on July 10, 
1978; that the sheriff had notice of the claim to a lien 
on July 7, 1978; that the knowledge of the sheriff was 
imputed to the Bureau; that the Bank’s lien was 
prior to the Bureau’s lien; and that the proceeds of 
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the sheriff’s sale should be paid to the Bank. 

An objection to the written order was filed on Sep- 
tember 8, 1978, and hearing was held thereon, con- 
testing the apparent discrepancies therein, particu- 
larly as to the date when levy was made on the ve- 
hicle. This objection was overruled. Appeal was 
had to the District Court assigning as error the find- 
ing of the county court with regard to the validity of 
the execution on July 7, 1978, and the failure of the 
county court to correct the purported conflict be- 
tween the oral ruling and the written order. After 
reviewing the bill of exceptions from the county 
court, the District Court affirmed the judgment of 
the county court. This appeal followed. 

The Bureau first assigns as error the ruling of the 
trial court which found the Bank’s security interest 
in the vehicle to be superior to the execution lien of 
the Bureau. Specifically, the Bureau contends that 
the actions of the deputy sheriff on July 7, 1978, 
amounted to a valid levy which bound the vehicle for 
the satisfaction of the Bureau’s judgment against 
Moninger. § 25-1504, R. R. 8. 1943. On that date, the 
Bank held only an unperfected security interest in 
the vehicle. The Bureau contends that since the 
levy of execution made the Bureau a lien creditor, 
and since the lien creditor has an interest superior to 
that of an unperfected secured party, the trial court 
was in error in ruling that the Bank had a superior 
interest in the proceeds. 

In effect, the Bureau is relying on section 9-301, U. 
C. C., which relates to the relative priorities as be- 
tween unperfected security interests and lien credi- 
tors. ‘‘{[A]n unperfected security interest is subordi- 
nate to the rights of * * * a person who becomes a 
lien creditor without knowledge of the security inter- 
est and before it is perfected.’’ § 9-301 (1) (b), U.C. 
C. The correctness of the Bureau’s position turns on 
two issues: (1) Whether the Bureau was in fact a 
lien creditor on July 7, 1978; and (2) whether the 
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Bureau was a lien creditor without knowledge of the 
Bank’s alleged security interest prior to the perfec- 
tion of such interest by the Bank. 

From an examination of the record, we conclude 
that the Bureau was a lien creditor on July 7, 1978. 
Section 9-301, U. C. C., defines a lien creditor as ‘‘a 
creditor who has acquired a lien on the property in- 
volved by attachment, levy or the like * * *.” A 
lien on personal property is acquired in this state at 
the time it is ‘‘seized in execution.’’ § 25-1504, R. R. 
S. 1943. Therefore, the Bureau became a lien credi- 
tor within the meaning of section 9-301, U. C. C., 
when the sheriff levied on the vehicle. 

The rule by which to test the validity of a levy has 
been earlier set out by this court. ‘‘ ‘A manual in- 
terference with chattels is not essential to a valid 
levy thereon. It is sufficient if the property is pres- 
ent and subject for the time being to the control of 
the officer holding the writ, and that he in express 
terms asserts his dominion over it by virtue of such 
writ.’’’ Battle Creek Valley Bank v. First Nat. 
Bank of Madison, 62 Neb. 825, 88 N. W. 145 (1901); 
Boslow v. Shenberger, 52 Neb. 164, 71 N. W. 1012 
(1897). See, also, Miller v. Crosson, 131 Neb. 88, 267 
N. W. 145 (1936); Meyer v. Michaels, 69 Neb. 138, 95 
N. W. 63 (1903). We believe a review of the record 
makes it clear that a valid levy did occur before the 
Bank had perfected its security interest in the chat- 
tel. 

The deputy sheriff expressly asserted his dominion 
over the vehicle by virtue of the writ. He likewise 
exerted control over the vehicle as against all others 
at the time of levy. At that time the deputy sheriff 
informed Moninger that he was sorry that he had to 
execute on the vehicle but that it was his job. He 
further stated that he hoped Moninger would 
straighten the problem out with the Bureau. It 
should be noted that the officer’s report, as well as 
the return on the writ, clearly indicated that the of- 
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ficer ‘‘executed”’ on the vehicle on July 7, 1978. On 
the basis of this evidence, we conclude that a valid 
levy took place at that time. 

The Bank would have us hold that the pickup 
should have been physically seized to make the levy 
valid. We do not believe that failure to take physi- 
cal possession in this case goes to the validity of the 
levy. The deputy sheriff did all that was required 
by the laws of this state with regard to levying under 
a writ of execution. Whether or not the officer took 
physical possession after he levied relates to the 
ability of the officer to produce the property levied 
on, and to his possible civil liability for failure to do 
so, not to the validity of the levy. It is, of course, 
possible that the failure of a levying officer to pro- 
tect and preserve the property levied upon might 
give rise to an action between the officer, or his 
bonding company, and the judgment creditor. In 
this connection see 33 C. J. S., Executions, § 97, p. 
245. We therefore reject the Bank’s contention and 
conclude that the Bureau was a lien creditor on July 
7, 1978, by virtue of the deputy sheriff’s levy on the 
writ of execution. 

We now turn to the issue of notice and whether the 
Bureau was a lien creditor without knowledge of the 
Bank’s interest. The Bank would have us hold that 
the sheriff was placed on notice of its security inter- 
est prior to making the levy on the vehicle, and that 
such notice would be imputed to the judgment credi- 
tor, the Bureau. In 70 Am. Jur. 2d, Sheriffs, Police, 
and Constables, § 1, p. 133, it is stated: ‘‘Peace of- 
ficers are agents of the law and ordinarily are not 
agents of the parties. Thus, a sheriff is not an agent 
of an execution creditor except for certain purposes, 
and the latter is bound only by such acts of the 
sheriff as are within his lawful authority. Nor is he 
an agent of a party who may purchase at a sale con- 
ducted by him.’’ As stated in Riggs v. Gardikas, 78 
N. M. 5, 427 P. 2d 894 (1967): ‘‘ ‘Notice by a debtor 
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to a sheriff when he was proceeding to attach or to 
levy upon property is not notice to the creditor for 
whom the levy is made. * * * ‘‘* * * if notice by the 
debtor to the sheriff was held sufficient, it would al- 
most render nugatory the statute requiring mort- 
gages of personal property to be recorded; for if the 
mortgagee could depend upon the custody, care, and 
diligence of the mortgagor, it would not be neces- 
sary to record any such mortgage. It would only be 
necessary, when any one came to attach, that notice 
should be given.’’’’’ We believe the above rule is 
applicable in this case. 

The position taken by the Bank would place too 
great a burden upon the sheriffs and constables of 
this state when levying upon property as it would re- 
quire them to inquire into the validity of statements 
made by the debtor, or information from other 
sources as to any interest claimed by other parties 
in the property sought to be levied on. This would, 
in our view, result in unnecessary delays and bur- 
dens in the carrying out of their statutory duties. We 
also note that our statutes already provide for pro- 
cedures for the resolution of disputes and the adjudi- 
cation of rights which third parties may have in or 
claim to the property levied upon. §§ 25-1521 to 
25-1523, R. R. S. 1943. There is no justification to 
delay the levy of an execution merely on the word of 
a judgment debtor, who obviously has an interest in 
retaining possession of the item. We conclude that 
in levying the execution in this case, the deputy 
sheriff was carrying out a statutory duty and was 
acting as an agent of the law, and not as an agent of 
the judgment creditor. Thus, any information ob- 
tained by the deputy sheriff in the performance of 
his duties would not be imputed to the judgment 
creditor. We therefore hold that the Bureau was a 
lien creditor without knowledge of the security in- 
terest which the Bank claimed in the vehicle. The 
Bureau attained this status on July 7, 1978. The rec- 
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ord discloses that the Bank did not perfect its se- 
curity interest in the vehicle until July 10, 1978, when 
it filed a security agreement entered into on that 
date. As previously stated, the law of this state is 
clear that a lien creditor without notice has a su- 
perior interest to that of parties holding an unper- 
fected security interest in the property. The Bureau 
thus has prior rights to the proceeds of the sheriff’s 
sale. 

It also seems clear that the Bank itself was re- 
sponsible for any loss it may suffer because of its 
own inaction and neglect. Section 60-110, R. R. S. 
1943, provides for the notation of security interests 
on certificates of title in order to give notice to third 
parties of this interest. If the Bank had timely com- 
plied with the statute in the instant matter, this dis- 
pute would not have arisen. In First Nat. Bank v. 
Provident Finance Co., 176 Neb. 45, 125 N. W. 2d 78 
(1963), we stated: ‘‘ ‘In Nichols v. Bogda Motors, 
Inc., 118 Ind. App. 156, 77 N. E. 2d 906, it was held 
that the statute relating to certificates of title to mo- 
tor vehicles was enacted for the protection of owners 
of such vehicles, those holding liens thereon, and the 
public; and that one holding a lien upon a motor ve- 
hicle must, insofar as he can reasonably do so, pro- 
tect himself and others thereafter dealing in good 
faith, by complying and requiring compliance with 
applicable laws concerning certificates of title to 
motor vehicles.’ * * * ‘It is a general rule that where 
one of two innocent persons must suffer by the acts 
of a third, he whose conduct, acts or omissions en- 
ables the third person to occasion loss must sustain 
it if the other party acted in good faith, without 
knowledge of the facts, and altered his position to his 
detriment.’ ”’ 

We hold, therefore, that the Bureau has prior 
rights to the proceeds of the sheriff’s sale. In view 
of the decision we reach herein, we need not ex- 
amine other errors assigned. The judgment of the 
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District Court is therefore reversed and the cause 
remanded for further proceedings not inconsistent 
with this opinion. 

REVERSED AND REMANDED. 


Davip L. WOHLGEMUTH, APPELLEE, V. R. JAMES 
PEARSON, DIVISION OF MOTOR VEHICLES OF THE 
STATE OF NEBRASKA, ET AL., APPELLANTS. 

285 N. W. 2d 102 


Filed November 6, 1979. No. 42140. 


1. Appeal and Error: Implied Consent Law. On appeal from a rev- 
ocation of a motor vehicle operator’s license under the implied 
consent statute, this court reviews the finding of the trial court 
de novo. 

2. Implied Consent Law: Trial: Licenses and Permits: Proof. On 
appeal to the District Court from an order of the director of the 
Department of Motor Vehicles revoking a motor vehicle operator’s 
license under the implied consent statute, the burden of proof is on 
the licensee to establish by a preponderance of the evidence the 
grounds for reversal. 

3. Implied Consent Law: Blood, Breath, and Urine Tests. <A con- 
ditional or qualified refusal to take a test to determine the alcohol 
content of body fluids under the implied consent law is not sanc- 
tioned by the act and such refusal is a refusal to submit to the 
test within the meaning of the act. 

: _ . A refusal to submit to a chemical test occurs 
within the meaning of the implied consent law when the licensee, 
after being asked to submit to a test, so conducts himself as to 
justify a reasonable person in the requesting officer’s position in 
believing that the licensee understood that he was asked to sub- 
mit to a test and manifested an unwillingness to take it. 

5. 3 - To constitute a refusal to submit to a chemical 
test requested under the implied consent statute, the only under- 
standing required by the licensee is an understanding that he has 
been asked to take a test. It is no defense to refusal that he does 
not understand the consequences of refusal or is not able to make 
a reasoned judgment as to what course of action to take. 


Appeal from the District Court for Seward County: 


WILLIAM H. Norton, Judge. Reversed and remanded 
with directions. 
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Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellants. 


Earl J. Witthoff of Perry, Perry, Witthoff & 
Guthery, for appellee. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


WHITE, J. 

In this appeal from the District Court for Seward 
County, Nebraska, the District Court reversed the 
finding of the appellant, the director of the Depart- 
ment of Motor Vehicles, who had determined that 
the appellee, David L. Wohlgemuth, had failed to 
comply with this state’s implied consent law by re- 
fusing to submit to a body fluid test when properly 
requested to do so. When we review the findings of 
the trial court de novo as in equity, Wiseman v. Sul- 
livan, 190 Neb. 724, 211 N. W. 2d 906, we take into ac- 
count that on appeal to the District Court the burden 
of proof is on the licensee to establish by a prepon- 
derance of the evidence the grounds for the reversal. 
Mackey v. Director of Department of Motor Vehicles, 
194 Neb. 707, 235 N. W. 2d 394. The trial court made 
no specific findings as to the plaintiff’s contentions. 
However, it is clear from a reading of the record 
that the arresting officer clearly had reasonable 
grounds to believe that plaintiff had been driving a 
motor vehicle while under the influence of intoxicat- 
ing liquor. It is further clear that the arresting offi- 
cer made a series of requests to Wohlgemuth, appel- 
lee here, and was refused either conditionally or 
otherwise. We have stated before that a conditional 
or qualified refusal is not sanctioned by the implied 
consent law and such refusal is a refusal to submit 
to tests within the meaning of the act. Preston v. 
Johns, 186 Neb. 14, 180 N. W. 2d 135; Rusho v. Johns, 
186 Neb. 131, 181 N. W. 2d 448. 

The sole and only issue raised in the trial court to 


VoL. 204] SEPTEMBER TERM, 1979 689 
Wohlgemuth v. Pearson 


which appellant addresses himself is whether, within 
the meaning of section 39-669.10, R. R. S. 19438, the 
appellee was a person who was otherwise ‘‘in a con- 
dition rendering him incapable of refusal.’’ It was 
and remains the position of the State that Wohlgemuth 
was at all times conscious and capable of refusal. It 
will be necessary to set forth the facts of this case. 

The evidence before the trial court shows that on 
April 24, 1977, at about 7:15 p.m., the state patrol 
was summoned to the scene of a one-vehicle acci- 
dent on a gravel road near Seward. When the 
trooper arrived, he observed David Wohlgemuth 
lying on his back next to the left rear wheel of the 
pickup involved. In bending over Wohlgemuth, who 
was conscious, the trooper saw numerous abrasions 
and cuts, a large gouge in his right leg, and his left 
arm appeared to be broken. He also detected a 
strong odor of alcohol about his breath. He ob- 
served that his eyes were bloodshot and that his 
pupils appeared to be dilated. Around and inside 
the vehicle were numerous beer cans and bottles, 
and one can appeared to contain liquid and was cold 
to the touch. Wohlgemuth testified he did not recall 
anything from the time of the accident until the next 
day, including any request that he submit to a chem- 
ical test. Witnesses, including family members, de- 
scribed him at the accident scene and later at the 
hospital as conscious but not responsive to questions, 
disoriented, and not able to carry on a conversation. 
The treating physician testified by deposition that 
Wohlgemuth sustained a cerebral concussion, that 
he was in a semistuporous condition, though always 
conscious, and that he repeated questions directed to 
him over and over. 

At the direction of the arresting trooper, another 
trooper followed Wohlgemuth to the hospital emer- 
gency room and obtained permission from the physi- 
cian to talk to Wohlgemuth. The implied consent 
advisory form was read to Wohlgemuth and he was 
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requested to submit to a urine or blood test. Wohl- 
gemuth responded that he was not taking any tests, 
that he wanted his wife present. The request was 
repeated and the only response received was that 
Wohlgemuth wished his wife present, with the 
exception of at least one occasion when no response 
was given. The arresting trooper arrived at the hos- 
pital and was told of Wohlgemuth’s previous respon- 
ses. He went to Wohlgemuth and again asked if he 
would submit to a test. The trooper stated: ‘‘At this 
time, he responded with a large amount of obsenities 
[sic] to myself and said that he was not going to take 
any tests until his wife was present.’’ The trooper 
testified that Wohlgemuth appeared hostile but that 
his responses were rational. The doctor further ver- 
ified that the officers requested Wohlgemuth to sub- 
mit to a blood alcohol test in his presence at least 
three times while in the emergency room, during a 
period of about a half hour, and each time Wohlge- 
muth refused. The physician testified by deposi- 
tion: ‘‘* * * it was my opinion at that time — it has 
not changed — that he [Wohlgemuth] did not have 
the presence of mind at that time to make a valid 
judgment as to the proper course of action in view of 
the fact of his injuries — and particularly, the contu- 
sions and abrasions about his head and face — he 
would seem, to me, to have symptoms and signs 
consistent with a cerebral contusion. Q Would you 
say he, in his state at that time, in his mental state, 
he understood the questions? A Well, I really 
couldn’t say. I don’t think I could really answer 
that. Q Would you say that he was mentally incom- 
petent at that time? A Yes, I think so.” 

The State urges us to adopt the rule in State v. 
Hurbean, 23 Ohio App. 2d 119, 261 N. E. 2d 290: ‘‘All 
the understanding requisite to a refusal to take the 
test is an understanding that one has been asked to 
take a test. One who does not understand he has 
been asked to take a test cannot, of course, be said 
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to have refused to take a test. Whether one who has 
been asked to take a test has understood that such a 
request has been made is a question of fact to be de- 
termined by the court from all the evidence. In this 
case it was admitted. This evidence may include 
the licensee’s claim that he did not understand the 
advice as to the consequences of the refusal to take 
the test. But an understanding of the consequences 
of the refusal to take the test is not an element of un- 
derstanding that a request to take the test has been 
made, nor a precondition of refusal.’’ 

The appellant points out that it has long been the 
rule in other jurisdictions that a person is not 
exempted from the provisions of a refusal statute 
merely because he was too intoxicated to appreciate 
the consequences of his refusal. Perryman v. Flor- 
ida, 242 So. 2d 762 (Fla. App., 1971). 

The court in Campbell v. Superior Court, 106 Ariz. 
542, 479 P. 2d 685, stated: ‘‘It is the opinion of this 
court that a refusal to submit to the test occurs 
where the conduct of the arrested motorist is such 
that a reasonable person in the officer’s position 
would be justified in believing that such motorist 
was capable of refusal and manifested an unwilling- 
ness to submit to the test.’”’ 

In this essentially civil proceeding, any other re- 
sult would force the director and the trial court into 
a psychological guessing game as to the appellee’s 
state of mind and his degree of capability of compre- 
hension. We do not suggest that both the director 
and the trial court, on review, should not examine 
whether the suspect was capable of understanding 
that he was asked a question. If the suspect knew 
that he was being asked a question and manifested a 
refusal, he was for the purpose of the statute, refus- 
ing to take a test. 

The evidence is overwhelming that the appellee 
understood he was requested to take the test and 
did, in fact, articulate a refusal. Therefore, the 
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judgment of the trial court that the appellee was 
mentally ‘‘incapable of refusal’’ does not satisfy the 
terms of the statute and does not constitute a de- 
fense to the action of the director in suspending his 
license. 

REVERSED AND REMANDED WITH DIRECTIONS. 

BosLauGu, J., dissenting. 

I think it is fundamentally unsound, generally, to 
impose penalties or sanctions upon the basis of dec- 
larations or statements made while the declarant 
was mentally incompetent. The undisputed medical 
evidence in this case shows that Wohlgemuth was 
mentally incompetent because of a cerebral contu- 
sion, not voluntary intoxication, at the time the al- 
leged refusals were made. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. DEAN E.. ERICKSON, 
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1. Disciplinary Proceedings: Attorneys at Law: Proof: Evidence. 
In a proceeding for the disbarment of an attorney-at-law the pre- 
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must be established by a preponderance of the evidence. 
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HASTINGS, J. 

This is a disciplinary proceeding brought against 
Dean E. Erickson, a practicing member of the Ne- 
braska State Bar Association. Following hearings 
held before the Committee on Inquiry of the Third 
Judicial District and the Advisory Committee, 
formal charges against respondent were filed in the 
Supreme Court of Nebraska on September 1, 1978. 
This court then appointed a referee to hear the mat- 
ter, who held a hearing on the charges. The evi- 
dence adduced at that hearing consisted of the testi- 
mony presented before the Committee on Inquiry of 
the Third Judicial District, the files and records of 
the Counsel for Discipline, and testimony of the re- 
spondent. The referee filed his report in this court 
on December 26, 1978, recommending a 6-month sus- 
pension of respondent’s license to practice law. No 
exceptions were filed to the referee’s report, and on 
January 29, 1979, the relator filed its motion for final 
judgment on the report of the referee. However, the 
motion was overruled. The matter was briefed, 
argued, and submitted to the court. 

The formal charges as filed in this matter con- 
sisted of counts I, II, and III involving, respectively, 
complaints by Mary Glenn and two complaints of 
Ben Foos, with a conclusionary allegation that the 
actions of the respondent as set forth in the various 
counts were in violation of the attorney’s oath of of- 
fice provided for by section 7-104, R. R. 8S. 1943, and 
in violation of the following Canons and Disciplinary 
Rules of the Code of Professional Responsibility: 
Canon 1, DR 1-102 (A) (1) (5); Canon 6, DR 6-101 (A) 
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(2) (3); and Canon 7, DR 7-101 (A) (1) (2) (3). Addi- 
tionally, a fourth count was added by stipulation of 
the parties at the hearing before the referee held on 
November 30, 1978. This related to a suit against 
James R. Sutton. By agreement of the parties, the 
transcript from that case, filed in this court as case 
No. 41627, was received in evidence and both parties 
waived the necessity of formal amendment of the 
complaint. 

Count I involved a suit filed in the municipal court 
of Lincoln by Gamble-Robinson Co., a food whole- 
saler, against Mary Glenn for various sales and de- 
liveries of merchandise. The suit alleged a balance 
due of $1,274.03. The answer filed by respondent on 
behalf of Mrs. Glenn claimed that the debt com- 
plained of was in fact the debt of Larry Christianson. 
A motion to set for trial was filed by the plaintiff. 
Notice of the time of hearing that motion was served 
on respondent. On the date set for hearing the mo- 
tion was sustained without argument, and the case 
was set for trial on March 28, 1977. The respondent 
failed to notify Mrs. Glenn of the trial and as a con- 
sequence neither of them appeared and trial pro- 
ceeded without them, resulting in a judgment in 
favor of plaintiff in the amount of $1,274.03. Mrs. 
Glenn first learned that judgment had been taken 
against her when her bank account was garnished as 
a result of summons issued April 6, 1977. Respond- 
ent did file a motion to set aside the judgment, 
which was set for hearing on May 2, 1977. However, 
he did not advise Mrs. Glenn and it was plaintiff's 
attorney who told her what day the motion was set 
for hearing. She appeared in court but respondent 
failed to appear. The court found the judgment en- 
tered was after trial rather than by default, so the 
motion was overruled. Mrs. Glenn did admit she 
had guaranteed the first delivery so did in fact owe 
approximately $200 of the total judgment, but had a 
defense to the remainder. She stated she had heard 
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nothing at all from respondent since before the judg- 
ment was entered. 

During the course of the hearing before the ref- 
eree, in explanation of his actions in the Glenn case 
as well as the other matters, respondent stated that 
in April of 1977 he was ‘‘committed, somewhat vol- 
untarily’’ to the chemical dependency unit of Lincoln 
General Hospital as an alcoholic, where he re- 
mained until June 9, 1977. However, when it was 
pointed out to him that his failure to appear in court 
in the Glenn matter predated his hospitalization, he 
simply stated he had no recollection as to what 
might have occurred that accounted for his failure 
to appear. He also admitted he had not talked to 
Mrs. Glenn since his hospitalization and had not at- 
tempted to contact her, but suggested he was not 
certain that the results would have been any differ- 
ent had he appeared. However, he said he did feel 
obligated to recompense her for whatever her loss 
might have been due to his failure to appear in 
court. On June 1, 1977, respondent had written a let- 
ter to the then Counsel for Discipline in which he 
said: ‘‘In regard to the letter of Mary Ellen Glenn I 
will accept responsibility for any improper loss. I 
would like to discuss this matter in person with you 
and her upon my release.’’ According to Mr. Gu- 
shard, the Counsel for Discipline, respondent talked 
to him in July of 1977, and said he had been drinking 
quite heavily during the early spring of 1977 and un- 
doubtedly this had something to do with his loss of 
memory in connection with the missed hearing. He 
repeated his intention to contact Mary Glenn within 
the next few days to make arrangements to reim- 
burse her for any loss. He was reminded again by 
Mr. Gushard on several occasions and each time he 
promised to make arrangements for reimbursement, 
but still had not done so. 

Count II refers to a lawsuit in which respondent 
represented Benjamin Foos as to a claim made 
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against him in the county court of Hall County by 
Benjamin & Associates, Inc., for $1,045.10 for alleged 
services rendered. This was filed February 15, 1977, 
following which, and after filing a special appear- 
ance, respondent filed a general denial on behalf of 
defendant. The case was set for trial on May 26, 
1977, and a notice of hearing was sent to respondent 
by the court. Respondent failed to notify his client 
of the trial date and failed to appear himself. Judg- 
ment, including attorney’s fees and costs, was en- 
tered in the amount of $1,352.08. Mr. Foos was not 
aware of the trial or the fact that a judgment had 
been entered against him until June or July of that 
same year when he was contacted by the sheriff. 
When questioned by his client as to why he didn’t ap- 
pear at the trial, respondent simply replied. ‘‘Oh, it 
slipped my mind.’’ Mr. Foos felt that he had a mer- 
itorious defense to that lawsuit because, according 
to him, the agreement with the plaintiff was that 
their services would be of a contingent nature, i.e., if 
the project for which plaintiff had drawn plans went 
through, they would get a percentage of the total 
cost of the overall job. Respondent’s response to the 
complaint of Mr. Foos in this particular case is that 
Foos never denied the obligation represented by that 
lawsuit. He gave no explanation for his failure to 
act which, it can also be assumed, was because it 
was during the time he was hospitalized. 

The case in count III was a suit filed by the re- 
spondent on behalf of Mr. Foos against the Hensons 
in the county court of Merrick County, seeking re- 
covery of $730 arising out of the lease of a house to 
defendants. The attorney for the defendants Hen- 
sons filed a motion to make more definite and cer- 
tain, which was noticed for hearing on March 29, 
1977, at which time respondent failed to appear. 
The court sustained the motion and ordered Mr. 
Foos to amend his petition by April 20. On May 4, 
defendants filed a motion to dismiss for the reason 
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that plaintiff had failed to comply with the previous 
order of court. This was set for hearing on May 20 
and respondent was properly noticed. In the mean- 
time, although respondent did not appear at the 
hearing on the motion to dismiss, an amended peti- 
tion was filed on behalf of the plaintiff as of that 
same date. However, the court found that not only 
was the amended petition filed out of time but it 
failed to comply with the court’s previous order, and 
as a result plaintiff's petition and amended petition 
were ordered dismissed. 

Mr. Foos in his testimony before the Committee 
on Inquiry stated he was not exactly sure whether or 
‘not he could have collected any money from the 
Hensons even if he had obtained a judgment. He 
further testified that on more than one occasion he 
asked respondent when the trial was to be had and 
was told he would be informed. However, the next 
information he received was when he happened to be 
in Central City and went into the court to inquire and 
was told the matter had come up and that the case 
had been dismissed. According to the Counsel for 
Discipline, respondent indicated he wasn’t sure 
whether he received the various notices of hearings, 
that he probably had, and that the dates involved 
would have been during the time he was in the hos- 
pital. Mr. Gushard then stated the respondent indi- 
cated to him he was aware of the various hearings 
and that he made no attempt to contact Mr. Foos, 
the court, or the attorneys, and offered no explana- 
tion as to why he had not. 

Finally, as to the Sutton matter, the defendant, 
Dr. James R. Sutton, was sued in the District Court 
for Douglas County in the amount of $7,500 for al- 
leged fraud and misrepresentation. This was on 
March 4, 1976. The case is Vicek v. Sutton, 201 Neb. 
555, 270 N. W. 2d 906 (1978). The facts as set forth 
in the published opinion indicate the case was called 
for trial before the jury panel of January 1977, at 
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which time jury trial was waived, and the case was 
set for trial to the court on March 28, 1977. Plaintiff 
and his counsel appeared at that time but respond- 
ent, representing defendant, informed the court he 
was ill and requested the matter be reset. Accord- 
ingly, the case was rescheduled for April 28, 1977, 
when plaintiff and his counsel again appeared but 
defendant and respondent did not. The court reset 
the case for trial on May 6, 1977. Again, both plain- 
tiff and his counsel appeared ready for trial but both 
defendant and respondent were absent. The matter 
was once more reset for trial at 9:30 a.m., May 25, 
1977, at which time plaintiff and his attorney ap- 
peared, but neither defendant nor respondent were 
present. However, at approximately 10:15 a.m., de- 
fendant appeared by himself and was informed by 
the court that the matter would proceed to trial. 
The case was tried and resulted in judgment in favor 
of plaintiff in the amount of $6,500. The journal 
entry was signed on June 21, 1977. In each instance 
respondent had received notice of the various set- 
tings. 

Respondent filed an affidavit on June 30, 1977, to 
the effect that he had been in the hospital on May 25. 
This was attached to his motion for new trial found 
in the transcript which alleged that trial was had 
without defendant’s counsel being present and the 
trial was held without due and proper notice since 
the original notice of hearing indicated trial would 
be had on May 27. It is true that the last notice of 
trial sent out by plaintiff’s attorney indicated it 
would be held on May 27, but in the court’s order of 
judgment of June 21, it recited that although the 
matter was originally set for May 27, it was imme- 
diately reset by the court on its own motion to May 
25. Although no notice appears in the record, the 
court recited in its order that respondent had been 
notified of the various settings. The motion for new 
trial was overruled. The complaint as to this partic- 
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ular case was not made by Sutton but on the initia- 
tive of the relator itself, and consequently defendant 
in that case did not testify at any of the disciplinary 
proceedings. 

It is respondent’s position that Doctor Sutton had 
acknowledged to him he was indebted to Vlcek for 
some amount and that he had advised Sutton to take 
out bankruptcy, which Sutton refused. Respondent 
again claimed his mail was not coming directly to 
him during the period of time he was in the hospital 
and therefore he was not aware of the trial until af- 
ter it had happened. 

Respondent questions generally whether he ever 
received some of the various notices, although the 
record is clear that in each instance they were 
mailed to him at his correct address. Upon further 
questioning he admitted in most cases he probably 
did receive the notices, but stated because of his 
heavy drinking and his hospitalization he does not 
have a very good memory. He also stated that he 
practices without secretarial help or the aid of co- 
counsel, and during the time of his hospital confine- 
ment his wife and daughter, who had access to his 
office during that time, brought him the mail at 
their convenience and at infrequent intervals. Also, 
he said he was discouraged by his counselor from 
conducting any business while he was at the hos- 
pital, and his access to a telephone was limited. In 
further defense to the Merrick County action, he 
stated he had refiled the case and it was currently 
still open, which he claimed would indicate a lack of 
prejudice to Mr. Foos on that matter. Respondent 
stated hopefully he has overcome the alcohol prob- 
lem, although admitted he had had several minor 
slips but is attempting to remain an abstainer. As 
far as making any changes in the organization of his 
office so as to set up a docket control or anything 
like that, he merely said he felt he has been keeping 
a better record and paying more attention to dates 
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when legal papers should be filed. 

The referee found the respondent was guilty of 
misconduct as to all four of the matters in litigation 
in that he failed to act competently by neglecting a 
legal matter entrusted to him, DR 6-101 (A) (3); that 
he failed to carry out the terms of his employment to 
use all reasonably available means to seek the law- 
ful objectives of his client, in violation of DR 7-101 
(A) (1); and that he violated a disciplinary rule con- 
trary to DR 1-102 (A) (1). 

From our review of the record, there is no ques- 
tion but what these findings are supported by a clear 
preponderance of the evidence so that we are satis- 
fied to a reasonable certainty that those particular 
charges are true. State ex rel. Nebraska State Bar 
Assn. v. Hollstein, 202 Neb. 40, 274 N. W. 2d 508 
(1979). As statedin that case: ‘In a proceeding for 
the disbarment of an attorney at law the presump- 
tion of innocence applies, and the charge made 
against him must be established by a clear prepon- 
derance of the evidence. * * * 

‘“‘The evidence adduced in a disciplinary proceed- 
ing is reviewed de novo in this court to determine if 
discipline should be imposed, and, if it should, the 
extent thereof.”’ 

In a disciplinary proceeding the presumption of in- 
nocence applies and the charges against the attor- 
ney must be established by a clear preponderance of 
the evidence so that we are satisfied to a reasonable 
certainty that they are true. State ex rel. Nebraska 
State Bar Assn. v. Hollstein, supra. The evidence 
does establish by these standards the particular vio- 
lations found by the referee. In addition, it is appar- 
ent that, as also charged, respondent violated DR 1- 
102 (A) (5) by engaging in conduct prejudicial to the 
administration of justice; DR 7-101 (A) (2) in failing 
to carry out a contract of professional employment; 
and DR 7-101 (A) (3) by prejudicing his client during 
the course of the professional relationship. 
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To determine whether and to what extent discipline 
should be imposed, it is necessary for this court to 
review the evidence de novo. State ex rel. Nebraska 
State Bar Assn. v. Holistein, supra. In making this 
determination we must consider the nature of the of- 
fense, the need for deterrence of others, mainten- 
ance of the reputation of the bar as a whole, protec- 
tion of the public, the attitude of the offender gen- 
erally, and his present or future fitness to continue 
in the practice of law. State ex rel. Nebraska State 
Bar Assn. v. Cook, 194 Neb. 364, 232 N. W. 2d 120 
(1975). 

At the outset it should be observed that respondent 
assigns alcoholism as the primary source of. his 
problems and, to a lesser extent, the absence of cler- 
ical or professional assistance. Both are the result 
of voluntary action on the part of respondent and af- 
ford no justification for his conduct. The monetary 
loss which he has caused his clients is difficult if not 
impossible to determine, but certainly they have 
been deprived of their day in court. Their resultant 
attitude toward the legal profession can do nothing 
but damage the reputation of the bar as a whole. 

It is respondent’s attitude which is one of the most 
disturbing factors in this case. The fact that he ar- 
bitrarily determined that his clients had suffered no 
loss of prejudice has been referred to earlier in this 
opinion. Particularly, he stated to the referee: 
“My personal feeling in regard to Mr. Foos is that I 
am not, I do not feel in any way obligated to him. 
And in fact, subsequent to the letter from Mr. Foos 
I, or just prior to his contacting me in the hospital, 
I’m not sure of the exact dates, I had, for the first 
time, rendered statements to Mr. F'oos on a number 
of these matters. I had rendered statements to him 
prior to that time on other matters which were still 
unpaid. But my feeling is that Mr. Foos had put me 
into the same category as the other creditors, 
namely that he wished to beat it in some way, * * *.’’ 
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Also, although the Committee on Inquiry did not see 
fit to make a formal charge in this regard, there is 
evidence that respondent continued to hold himself 
out as a certified public accountant as late as August 
of 1976, by furnishing a balance sheet to Benjamin 
Foos on his CPA stationary when in fact, according 
to Mr. Gushard, he had given up his license as long 
ago as 1969. 

Finally, in response to a question by the referee as 
to why he had not attended the hearings of the Com- 
mittee on Inquiry held on March 30, 1978, and June 
14, 1978, 1 year after his period of hospitalization, he 
replied: ‘‘I believe the only reason that I did not ap- 
pear at those hearings was the fact that I had not re- 
ceived notice of the hearing or the continuance, or 
whatever that subsequent hearing was. *** HadI 
attended I think that some of the matters that were 
brought out this morning about the two parties in- 
volved would have been a [sic] made a matter of 
record. And I think that especially as to Mr. Foos, 
the committee would have realized that there was no 
pecuniary loss to Mr. Foos.’’ The truth of the mat- 
ter is that a notice of the first hearing was served on 
respondent by certified mail, sent to his correct busi- 
ness address. It was receipted for by a Mr. Wissen, 
who officed across the hall from respondent. Mr. 
Gushard verified with Mr. Wissen that he had de- 
livered the notice to respondent, and respondent 
himself acknowledged to Mr. Gushard that he had in 
fact remembered being given the notice and ‘‘he 
was busy at the time, just leaving the office, and he 
had apparently gotten the letter and put it in his 
desk drawer and forgot all about it, without opening 
it.’ Mr. Barlow, chairman of the Committee on In- 
quiry, Third Judicial District, by his testimony at 
the hearing on June 14, 1978, related that respondent 
had acknowledged receiving the written notice as 
well as a recorded telephonic notice of the first hear- 
ing, but had not listened to his messages until some- 
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time after that date. Mr. Barlow also caused a 
typed copy of all testimony from the first hearing to 
be sent to respondent and advised him to read it and 
to make any reply in writing by May 1, including 
any request to reopen the hearing. He again tried, 
by telephone and by leaving recorded messages, to 
reach respondent, and finally by letter extended the 
deadline to reply to the committee to May 22. Re- 
spondent failed to reply until May 23, at which time 
he called Mr. Barlow and a June 2 date was scheduled 
and confirmed by Mr. Barlow’s letter of May 24, but 
respondent failed to reply. 

Respondent has made no significant change in his 
office procedure since 1977, which would tend to cor- 
rect the obvious inadequacies of his docket control. 
He stated in oral argument that he would pay Mrs. 
Glenn $1,100 to cover her loss, but has been unable to 
do so as yet. Although he suggests he has made at- 
tempts to overcome his problem with alcohol, for 
which he should be commended, he admitted during 
oral arguments that he had experienced several 
‘“‘slips,’’ the latest having been when notified of the 
date of hearing in this court. It is obvious that un- 
less this problem is controlled he is not competent to 
continue the practice of law. Although the acts here 
were of an entirely different nature than those in 
State ex rel. Nebraska State Bar Assn. v. Cook, 194 
Neb. 364, 232 N. W. 2d 120 (1975), the language used 
in that opinion is nevertheless pertinent here: ‘‘The 
nature of the acts here do, however, go to the heart 
of the administration of justice.’’ Complete disre- 
gard of a client’s interests affords him no justice at 
all. However, contrary to the language of State ex 
rel. Nebraska State Bar Assn. v. Cook, supra, we are 
not persuaded that ‘‘there is no likelihood of repeti- 
tion of this * * * conduct.”’ 

Under the circumstances reflected in the record 
here, the recommended period of suspension is in- 
adequate. We find respondent should be suspended 
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from the practice of law for a period of 1 year from 
and after December 1, 1979. If, at the end of 1 year 
from the effective date of his suspension, respondent 
makes an affirmative showing sufficient to satisfy 
this court that he has successfully controlled his 
problem of alcoholism, and is prepared to institute 
office procedures designed to furnish him adequate 
docket control, as to both of which he can ask for 
and obtain help from either his local or state bar as- 
sociation; has arrived at a satisfactory settlement of 
the loss to Mrs. Glenn, as he outlined in his oral 
argument; has not engaged in the practice of law in 
this or any jurisdiction or engaged in any conduct 
which would subject him to discipline under the dis- 
ciplinary rules if he were engaged in the practice of 
law, and will not do so in the future, then he will be 
reinstated and allowed to engage in the practice of 
law. However, upon failure to make such showing, 
then the suspension herein provided for is to become 
permanent. All costs of this proceeding are to be 
taxed to respondent. 
JUDGMENT OF SUSPENSION. 


JEANNE M. CAMPBELL, APPELLANT, V. MICHAEL L. 
CAMPBELL, APPELLEE. 
285 N. W. 2d 111 


Filed November 6, 1979. No. 42432. 


Divorce: Custody: Appeal and Error. In cases involving questions 
of child custody, the findings of the trial court will not be disturbed 
unless there is a clear abuse of discretion or the decision is against 
the weight of the evidence. 

Appeal from the District Court for Red Willow 
County: Jack H. Henprix, Judge. Affirmed. 


Colfer, Lyons, Wood, Malcom & Goodwin, for ap- 
pellant. 
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Heard before Krivosna, C. J., BRODKEY, WHITE, 
and Hastincs, JJ., and Howarp, District Judge. 


Howarbp, District Judge. 

In an action for dissolution of marriage brought by 
Jeanne M. Campbell, appellant, against Michael L. 
Campbell, appellee, the decree, in part, awarded 
custody of the minor child of the parties to appellee. 
Appellant assigns as error the trial court’s failure to 
award custody of the child in her, and also that the 
decision is contrary to law and the evidence and is 
an abuse of discretion. 

At the time of trial Richard Todd, the child of the 
parties, was a little over 13 months old. The parties 
reside in McCook, as do both sets of grandparents. 
At trial Michael was 21 years old and Jeanne was 20. 
Michael was employed as a Honda mechanic and 
lived with his brother Tim, who worked for an elec- 
tronics firm, of which their father is president. 
Jeanne lives at home with her parents. Michael has 
had possession of the child since April 1978, and by 
stipulation of the parties, approved by the court, was 
granted custody in May 1978, before the trial in 
August. Before the separation, the grandparents 
divided babysitting chores during the times Jeanne 
was employed, but Jeanne stayed at home with Todd 
from December 1977, until March 1978, when the 
separation occurred. Both sets of grandparents 
have a deep interest in Todd and desire to help in his 
upbringing. 

The marriage was a stormy one. Jeanne testified 
that Michael had struck her several times both be- 
fore and after the marriage. The record is silent as 
to the severity of the blows or other details. Mi- 
chael was suspicious and jealous of Jeanne. Con- 
flicting testimony concerning the behavior of 
Michael and Jeanne at parties and elsewhere ac- 
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counts for much of a lengthy record. There was no 
unfavorable testimony as to the care of Todd while 
under the attention of either party. It is conceded 
that when Michael was 16, he and Jeanne were going 
together and as a consequence of a breakup, Mi- 
chael shot himself and was hospitalized. 

Following an argument on March 17, 1978, Michael 
took Todd to his parents’ home and stayed there that 
night, taking Todd to visit Jeanne the next day. She 
had moved to her parents’ home. A few days later 
he was served with a summons in this action. Rec- 
onciliation was discussed, and on March 31 Jeanne 
told him she wanted to go to Topeka to see her maid 
of honor at the wedding. They went to her parents’ 
home, talked it over, and Michael told her he didn’t 
care if she went ‘‘as long as she went to get her head 
on straight, to find out what she wanted.’’ Todd was 
left with Jeanne’s parents. Michael understood she 
was to return on the following Monday, but she re- 
turned 6 weeks later. She had gone instead to Dal- 
las, Texas, where, it is admitted, she cohabited with 
a McCook friend of both parties and engaged in sex- 
ual relations with him. Jeanne did call Michael and 
her parents from time to time, but for about 10 days 
after she left, she did not disclose where she was. 
She had told both Michael and her parents that she 
was going to Topeka. Michael testified, and Jeanne 
denied, that in a telephone conversation while she 
was in Dallas, when asked what she was going to do 
with Todd, she replied that the person with whom 
she was living ‘‘makes up for Todd.”’ 

Todd has been cared for by Michael and his par- 
ents since April 1978. A babysitter stays with Todd 
during the day at Michael’s home, and after work 
Michael takes Todd to his parents’ home where they 
have dinner, and he stays there with Todd until Todd 
goes to bed. In the morning he picks up Todd and 
the babysitter and takes them back to his own home. 
Jeanne has Todd from Friday evening until Sunday 
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evening. She testified she intends to get a job, stay 
with her parents until she is financially secure, and 
go to a beauty school, during which time her mother 
would take care of the child. 

There appears to be no question that Todd has 
been well cared for while in the custody of Michael, 
and there is no evidence of maltreatment or neglect 
by either party before the separation. 

In his decision, announced from the bench, the 
trial judge emphasized his concern over Jeanne’s 
leaving the child for the Dallas episode and con- 
cluded that ‘‘there is at this point a bit more stabil- 
ity in the father than in the mother.’’ He pointed out 
that for a while the grandparents ‘‘are going to have 
to be a rock in the storm.’’ 

In cases involving questions of child custody, the 
findings of the trial court will not be disturbed unless 
there is a clear abuse of discretion or the decision is 
against the weight of the evidence. Mason v. Ma- 
son, 200 Neb. 476, 263 N. W. 2d 865. Section 42-364, R. 
R. S. 1943, provides: ‘‘In determining with which of 
the parents the children, or any of them, shall re- 
main, the court shall not give preference to either 
parent based on the sex of the parent and no pre- 
sumption shall exist that either parent is more fit to 
have custody of the children than the other.’’ 

We cannot say that, in determining the more 
stable environment for the child, the trial court 
abused its discretion by giving weight to the then re- 
cent actions of the mother in leaving the child for an 
extended time in order to pursue her own interests 
in a manner suggesting her immaturity and a de- 
gree of instability. Nor can it be said that the 
weight of the evidence shows Michael to be unfit, es- 
pecially in view of his unblemished record as a cus- 
todian during approximately 4 months before the 
trial. The trial judge, mindful that the progress of 
Todd can be monitored and assisted by the grand- 
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parents, residing locally, made a decision subject to 
change on readily available evidence of changed cir- 
cumstances. Finally, the inestimable advantage of 
the trial judge in observing the witnesses during the 
lengthy trial must be conceded. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAY COWAN, 


APPELLANT. 
285 N. W. 2d 113 


Filed November 6, 1979. No. 42543. 


1. Criminal Law: Self-Defense: Statutes. There is nothing in the 
justification for the use of force act which appears designed to 
change the ancient common law rule that, in order to justify the 
defense of self-defense, the belief that the use of force is neces- 
sary must be reasonable and in good faith. 

2. Criminal Law: Trial: Evidence. There is no rule of law which 
requires the trial judge, acting as the trier of fact in a criminal 
case, to make any special findings of fact. 

3. Criminal Law: Evidence: Verdicts. Ina jury-waived action, the 
judgment of the trial court on the facts has the same force as a jury 
verdict and will not be set aside on appeal if there is sufficient com- 
petent evidence to support it. A guilty verdict of the fact finder in 
a criminal case must be sustained if there is substantial evidence, 
taking the view most favorable to the State, to support it. 

4. Criminal Law: Statutes: Presentence Reports. Section 29-2261 
(1), R. R. 8. 1943, authorizes but does not require a presentence 
investigation in the case of a conviction of a misdemeanor. 


Appeal from the District Court for Dawes County: 
RosBertT R. Moran, Judge. Affirmed. 


David E. Veath of Fisher & Veath, for appellant. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. ; 


CLINTON, J. 
Defendant Cowan was found guilty in the county 
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court of Box Butte County of having, on September 
10, 1978, in violation of section 28-411, R. R. 8S. 1943, 
committed an assault upon one Dusty Roebuck and 
was sentenced to a term of 14 days in the county jail. 
On appeal to the District Court and after trial on the 
record, the finding and judgment were affirmed. 

On appeal to this court, the defendant assigns as er- 
ror: (1) The court erred in not making a specific 
finding as to whether or not there existed a defense 
of justification under the provisions of sections 28-836 
and 28-837, R. R. S. 1943, now sections 28-1409 and 28- 
1410, R. S. Supp., 1978, rather than simply rendering 
a finding of guilty. (2) The court erred in sustaining 
objection to questions asked of witnesses by defend- 
ant who acted as his own counsel in the county court. 
(3) Misconduct by the prosecutor deprived the de- 
fendant of a fair trial. (4) The court erred in not 
ordering and considering a presentence investigation 
before pronouncing sentence. We affirm. 

Section 28-836, R. R. 8. 1943, reads in part as fol- 
lows: ‘‘Subject to the provisions of this section and 
of section 28-841, the use of force upon or toward an- 
other person is justifiable when the actor believes 
that such force is immediately necessary for the 
purpose of protecting himself against the use of un- 
lawful force by such other person on the present oc- 
casion.’”’ Section 28-837, R. R. 8. 19438, provides in 
part as follows: ‘‘(1) Subject to the provisions of 
this section and of section 28-841, the use of force 
upon or toward the person of another is justifiable to 
protect a third person when: 

‘‘(a) The actor would be justified under section 28- 
836 in using such force to protect himself against the 
injury he believes to be threatened to the person 
whom he seeks to protect; 

‘‘(b) Under the circumstances as the actor be- 
lieves them to be, the person whom he seeks to pro- 
tect would be justified in using such protective 
force; and 
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‘““(c) The actor believes that his intervention is 
necessary for the protection of such other person.”’ 

In connection with the above statutes, we said, in 
State v. Eagle Thunder, 201 Neb. 206, 266 N. W. 2d 
755, there is nothing in the justification for the use of 
force act which appears designed to change the an- 
cient common law rule that, in order to justify the 
defense of self-defense, the belief that the use of 
force is necessary must be reasonable and in good 
faith. 

The defendant was tried to the court without a 
jury. An examination of the bill of exceptions dis- 
closes no evidence which would permit a finding of 
justification under the above statutes. The uncon- 
troverted facts seem to be that in the early morning 
hours of September 10, 1978, two persons one of 
whom was Roebuck, assaulted a friend of the de- 
fendant. At about the same time, they also broke 
the windshield of that person’s motor vehicle with 
some object. 

The defendant was not present during that alterca- 
tion. However, after it had ended, the defendant 
was informed thereof, hurriedly left the bar where 
he had been, and went to the scene of the alterca- 
tion. When he arrived, the parties to the earlier af- 
fair were standing together talking. The defendant 
got out of his motor vehicle, carrying a loaded .38 
caliber revolver. He pointed the loaded weapon at 
Roebuck and told him not to leave the place until the 
police arrived. He then fired one shot in the air, and 
again pointed the weapon at Roebuck and told him 
that if he moved he would shoot his kneecap off. 

The defendant testified he believed that because 
his friend had been assaulted, he had good reason to 
believe that he too might be assaulted. He argues 
that, therefore, justification became an issue. He 
testified that at one time during these events, he be- 
lieved Roebuck was moving toward him. It is clear, 
however, this was during the time the weapon was 
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pointed at Roebuck. There is nothing in the fore- 
going evidence which could possibly justify the ac- 
tions of the defendant under the provisions of the 
justification for the use of force act. 

Even if we assume the evidence raised the issue of 
justification, it presented simply a factual question 
for the finder of fact to determine. There is no rule 
of law which requires the trial judge, acting as the 
trier of fact in a criminal case, to make any special 
findings of fact. ‘‘In a jury-waived action, the judg- 
ment of the trial court on the facts has the same 
force as a jury verdict and will not be set aside on 
appeal if there is sufficient competent evidence to 
support it. A guilty verdict of the fact finder in a 
criminal case must be sustained if there is substan- 
tial evidence, taking the view most favorable to the 
State, to support it.’’ State v. Allen, 198 Neb. 755, 
255 N. W. 2d 278. 

Defendant argues he has no way of knowing if the 
court considered the matter of justification. It will 
be presumed in a jury-waived criminal trial that the 
judge was familiar with and applied the proper rules 
of law unless it otherwise clearly appears. In any 
event, the record of the de novo trial in the District 
Court indicates the matter was considered. At that 
time defendant was represented by counsel, briefs 
were submitted, and the claim of justification was 
clearly called to the attention of the District Court. 

We have examined the assignments with refer- 
ence to improper rulings on evidence and alleged 
prosecutorial misconduct and find them to be com- 
pletely without merit. They do not warrant discus- 
sion. As to his fourth assignment, that sentence 
should not have been pronounced until after a pre- 
sentence investigation, we simply point out that sec- 
tion 29-2261 (1), R. R. S. 1948, requires a presentence 
investigation only in the case of felony convictions. 
It authorizes, but does not require, an investigation 


712 NEBRASKA REPORTS [VoL. 204 


State v. Knaff 


in other cases. The fourth assignment, therefore, is 
also without merit. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RONALD KNAFF, 
APPELLANT. 
285 N. W. 2d 115 


Filed November 6, 1979. No. 42568. 


1. Criminal Law: Instructions: Evidence. It is only in those cases 
where, under a different but reasonable view, the evidence is suf- 
ficient to establish guilt of the lesser offense and also leave a rea- 
sonable doubt as to some particular element included in the great- 
er, but not the lesser, offense that the lesser-included offense 
instruction must be given. 

2. : : . Where the evidence is uncontroverted 
on an essential element of the crime, mere speculation that the 
jury may disbelieve it does not entitle the defendant to such an 
instruction. 

3. Criminal Law: Police Officers and Sheriffs: Reports. Alleged 
nondisclosed police report examined and found to contain no con- 
flicts in information regarding this case, as shown by the various 
witnesses. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronni, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Rodney J. Rehm, for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


Heard before KrRivosnHa, C. J., BoSLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINGs, JJ. 


HASTINGS, J. 

Defendant has appealed a conviction and sentence 
of 3 to 5 years for robbery under the provisions of 
section 28-414, R. R. S. 1943. He assigns as error the 
trial court’s refusal to instruct on the lesser-included 
offense of larceny from the person, its failure to 
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order a new trial when it was discovered that the 
State had not complied with a pretrial disclosure or- 
der, and that although the crime was committed on 
August 19, 1978, defendant was sentenced on Jan- 
uary 24, 1979, under the statute in force at the time 
of the crime rather than the Nebraska Criminal 
Code, section 28-101 et seq., R. S. Supp., 1978, which 
became effective January 1, 1979. However, counsel 
for the defendant abandoned this last assignment of 
error at the time of oral argument, the issue having 
been resolved against defendant’s position by this 
court in State v. Weinacht, 203 Neb. 124, 277 N. W. 2d 
567 (1979), and State v. Munn, 203 Neb. 810, 280 N. W. 
2d 649 (1979). 

During the early morning hours of August 19, 1978, 
Stephen Fiero was sleeping in his bedroom while 
still fully clothed. He felt someone touching him, 
but thought it was a friend telling him he was there. 
He then felt someone trying to get into his back 
pocket. He raised up and saw two black males, one 
standing in the doorway and the other at the foot of 
his bed. The one near the bed had what looked like 
a large dowel stick or metal rod about 3 feet in 
length in his hand, and the other appeared to be 
grasping a revolver or pistol in both of his hands, 
pointing at the victim. Immediately realizing they 
were attempting to take his billfold, and believing if 
he resisted he would be shot or clubbed, he lay back 
down and pretended to be asleep. He felt his billfold 
being taken from his pocket by one of the men and, 
upon hearing them leave, got up and called the po- 
lice. Mr. Fiero was unable to recognize either of the 
men, and the identity of the defendant and his pres- 
ence at the scene were established by fingerprints 
and other evidence. The defense offered no evi- 
dence and no one else testified concerning the facts 
of the actual taking. 

It is on the basis of the foregoing evidence that de- 
fendant insists he was entitled to an instruction on 
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the lesser-included crime of larceny from the per- 
son. The elements of robbery are the forcible tak- 
ing of property from the person of another by vio- 
lence or putting in fear, section 28-414, R. R. 8. 1943, 
whereas larceny from the person requires the taking 
of property from another without putting such per- 
son in fear by threats or the use of force and vio- 
lence, section 28-505, R. R. S. 1948. There is no ques- 
tion, of course, but that larceny from the person is a 
lesser-included offense of robbery, as the former 
crime “is one which is fully embraced in the higher 
offense.’’ State v. Tamburano, 201 Neb. 703, 271 N. 
W. 2d 472 (1978). 

The only evidence presented to the jury was that 
the victim was awake, saw a club and what he be- 
lieved to be a gun, and permitted his property to be 
taken because he was afraid of injury to his person. 
It is only in those cases where, under a different but 
reasonable view, the evidence is sufficient to estab- 
lish guilt of the lesser offense and also leave a rea- 
sonable doubt as to some particular element in- 
cluded in the greater, but not the lesser, offense that 
the lesser-included offense instruction must be 
given. Where the evidence is uncontroverted on an 
essential element of the crime, mere speculation 
that the jury may disbelieve it does not entitle the 
defendant to such an instruction. State v. Tambur- 
ano, supra. The undisputed facts established in this 
case did not require the submission of a lesser-in- 
cluded offense instruction. 

Defendant’s motion for disclosure, which was sus- 
tained by the court, contained the following at para- 
graph 5: ‘‘Conflicts in information regarding this 
case as shown by the various witnesses, scientific 
tests, tangible objects and other relevant circum- 
stances.’’ The disclosure which the defense claims 
the State failed to make, resulting in prejudice to de- 
fendant, was a police report, particularly with 
regard to a recitation of the alleged facts of the 
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crime by the victim to Roger Schmidt, the investi- 
gating police officer. Defendant’s counsel concedes 
that the police report was given to him immediately 
following the testimony of Mr. Fiero and at the com- 
mencement of the testimony of Officer Schmidt, the 
next witness. Defense counsel also agrees that if 
he had desired, he could have recalled Mr. Fiero if 
there was any information in the police report with 
which the witness could have been impeached. As 
stated by counsel during the argument on the motion 
for a new trial: ‘‘I didn’t feel I made a judgment 
that I didn’t need to bring — I just couldn’t bring the 
victim back on the witness stand and have his testi- 
mony repeated which would be the only way I felt 
that I could impeach him.’’ It is somewhat difficult 
to see prejudice to the defendant’s position in this re- 
gard because whether he attempted to impeach the 
witness during his original cross-examination or 
during a recall, the questions and answers would un- 
doubtedly have been the same. 

Be that as it may, an examination of the testimony 
of the witness and the police report reveals no signif- 
icant discrepancies which would have afforded the 
basis for a meaningful impeachment. The police 
report disclosed that the witness told Officer 
Schmidt that the man holding the stick or club had 
raised it above his head in a threatening manner, 
whereas at the trial he said the man held it at his 
side and never waved it in a threatening manner. 
Clearly, the trial testimony was more favorable to 
the defendant. 

Also, Mr. Fiero told the police officer that the 
other man had his arms extended, hands together 
and fingers locked pointing directly at him, and he 
thought for sure the party had a handgun. He stated 
he did not in fact see a handgun, but automatically as- 
sumed the man had one. During his trial testimony, 
he said: ‘‘The one standing in the doorway was 
standing up, and he was in this position in my door 
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(indicating). * * * Like this pointing at my head 
(indicating). * * * Well, when I seen this (indicat- 
ing) I just said to myself it was a gun. It — his — 
his fingers couldn’t be as long as what it looked like, 
so — ** *T thought it was a gun.’’ This hardly justi- 
fies defendant’s allegation that at the time of the 
report to the police officer the witness was more 
confused about the existence of a gun than at the 
trial. 

Finally, defendant claims that the police report in- 
dicates the witness said the party standing by the 
door called the party near the bed ‘‘Frank,’’ and 
that Mr. Fiero testified at the trial that sizewise the 
defendant came closest to the person near the bed, 
so why was he called ‘‘Frank,’’ which in no way 
sounds like the defendant’s first name of Ronald. 
He said in his brief that this raises a serious question 
as to the conclusiveness of the State’s identification 
of the defendant. In the first place, defendant has 
never raised insufficiency of the evidence as error. 
Secondly, the witness at no time claimed to be able 
to identify the defendant. As earlier stated, this was 
accomplished by other evidence as to which defend- 
ant raised no complaint. Finally, the police report 
reveals facts entirely opposite from those claimed 
by defendant. The report reflects that ‘‘He [the wit- 
ness] said the party did eventually get the wallet out 
of his pants and at this time he heard the black/male 
standing to his east say, ‘let’s go’ and then the party 
mumbled something, he said it sounded like a name, 
however, he said he had no idea what the mumbling 
sounded like. He did say, he thought it might have 
been the word ‘frank’ and possibly might have 
started with an ‘F’ however he also indicated that 
after calling Headquarters somebody had said the 
name ‘Frank’ over the phone, he said that this might 
have been the case.’’ If anything, it was the one 
who ‘‘came closest sizewise’’ to the defendant who 
called his companion in the doorway Frank. There 
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was no inconsistency here. 

Even if the report had never been furnished to the 
defendant, which it was, it contained no ‘‘conflicts in 
information regarding this case as shown by the var- 
ious witnesses,’’ and did not violate the trial court’s 
order to disclose. Defendant’s motion for a new 
trial was correctly overruled. 

Defendant’s assignments of error are not sus- 
tained by the record and the judgment of the trial 
court is affirmed. 

AFFIRMED. 


GARNER TooL & DIE, A CORPORATION, APPELLANT, V. 
JOHN LAUX AND F‘ARELL RAKOWSKI, DOING BUSINESS AS 
LINCOLN MACHINE AND MARINE, APPELLEES. 

285 N. W. 2d 219 


Filed November 13, 1979. No. 42220. 


1. Trade Secrets and Unfair Competition. The elements of a cause of 
action for misappropriation of a trade secret are: (1) The exist- 
ence of a trade secret or secret manufacturing process; (2) the 
value and importance of the trade secret to the employer in the 
conduct of his business; (3) the employer’s right by reason of dis- 
covery or ownership to the use and enjoyment of the secret; and 
(4) the communication of the secret to the employee while he was 
employed in a position of trust and confidence and under circum- 
stances making it inequitable and unjust for him to disclose it to 
others or to use it himself to the employer’s prejudice. 

A trade secret must be a particular secret of the com- 
plaining employer and not the general secrets of the trade in which 
he is engaged. 

8. ____. Some factors to be considered in determining whether 
given information is one’s trade secret are: (1) The extent to 
which the information is known outside his business; (2) the extent 
to which it is known by employees and others involved in his busi- 
ness; (3) the extent of measures taken by him to guard the secrecy 
of the information; (4) the value of the information to him and his 
competitors; (5) the amount of effort or money expended by him in 
developing the information; and (6) the ease or difficulty with 
which the information could be properly acquired or duplicated by 
others. . 
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4. Trade Secrets and Unfair Competition: Employer and Employee. 
In the absence of any agreement between employer and employee 
to the contrary, the general rule is that an employee, after his term 
of service has expired, is entitled to compete in business with his 
former employer. Accordingly, if an employee does not bind him- 
self by contract to refrain from entering the services of a com- 
petitor after termination of the employment, the employee violates 
no duty to his former employer in so doing. 

Unless restricted by some agreement with his 
former employer, an employee’s right to compete in business with 
such former employer is the same as that of a stranger to the con- 
tract of employment, subject to the qualification that a former em- 
ployee is precluded from using for his own advantage, and to the 
detriment of his former employer, information or trade secrets ac- 
quired by or imparted to him in the course of his employment. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for ap- 
pellant. 


Theodore L. Kessner of Crosby, Guenzel, Davis, 
Kessner & Kuester, for appellees. 


Heard before Krivosua, C. J., CLINTON, and WHITE, 
JJ., and STANLEY and Gitnick, District Judges. 


STANLEY, District Judge. 

This is an action in equity for the wrongful use of 
confidential information and trade secrets. Plaintiff 
seeks both money damages and injunctive relief. 
Trial was to the court which found for the defend- 
ants, and dismissed the plaintiff's petition. The 
plaintiff appeals, contending the trial court erred in 
failing to find that the defendants misappropriated 
and wrongfully used confidential trade secrets ade- 
quately protected by the required element of se- 
crecy. We affirm the judgment of the trial court. 

In appeals in equity from the District Court to the 
Supreme Court, this court reviews the issues by trial 
de novo on the record. Shirk v. Schmunk, 192 Neb. 
25, 218 N. W. 2d 433. 

Garner Tool & Die is a products manufacturer and 
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toolmaking concern. Part of its business is design- 
ing tools or processes to produce a specific product. 
It is owned principally by Ed Garner, a journeyman 
tool and die designer. Defendants Laux and Rakow- 
ski were employed by Garner for several years prior 
to 1972 as tool and diemakers. Then both defendants 
quit and started their own business known as Lincoln 
Machine and Marine. Prior to trial Rakowski and 
Laux dissolved their partnership. Laux continued in 
the machine shop, and Rakowski went into the ma- 
rine business. 

In 1969, while Laux and Rakowski were still work- 
ing for Garner, Goodyear Tire and Rubber Company 
contacted Garner and requested that he develop 
processes to sharpen carbide knives and to punch 
holes in rubber stretch bands. Garner designed the 
tools and dies, Laux helped build the fixtures, and 
within 2 weeks Garner began to perform the re- 
quested service for Goodyear. 

In 1975, 3 years after the defendants left Garner’s 
employ, Laux began sharpening knives and punch- 
ing holes in stretch bands for Goodyear. There- 
after, Goodyear awarded bid contract orders to both 
Laux and Garner. However, at the time of trial 
Garner was no longer sharpening knives, but was 
punching stretch bands. It is undisputed that both 
Garner and Laux used identical processes for this 
work, and that Goodyear was their only customer. 
As a result of this competition, Garner started this 
action alleging that Laux, by virtue of a confidential 
employer-employee relationship, was under a duty 
not to disclose or use certain information gained in 
the course of his employment. The issues are 
whether the processes, sharpening carbide knives 
and punching holes in rubber stretch bands, were 
trade secrets constituting confidential information of 
the plaintiff, and whether they had been wrongfully 
appropriated by the defendants. 

The trial court, in finding for the defendants, found 
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that the dies utilized by Garner for punching holes in 
rubber stretch bands had been sold to Goodyear or 
its customers, and had become public knowledge. 
Therefore, no claim of a trade secret could be made. 
The trial court further found that, as to the sharpen- 
ing of carbide knives, the tools and dies constructed 
by both Garner and Laux for this purpose utilized 
many general principles known throughout the tool 
and diemaking craft and thus did not constitute a 
trade secret. In addition, the court found that 
Garner did not maintain the required element of se- 
crecy throughout the entire knife sharpening 
process. 

Restatement, Torts, § 757, p. 5, defines trade se- 
crets. ‘‘Secrecy. The subject matter of a trade se- 
cret must be secret. Matters of public knowledge or 
of general knowledge in an industry cannot be ap- 
propriated by one as his secret. Matters which are 
completely disclosed by the goods which one mar- 
kets cannot be his secret.’’ 

In 55 Am. Jur. 2d, Monopolies, Restraints of 
Trade, and Unfair Trade Practices, § 704, p. 28, it is 
stated in part as follows: ‘‘The elements of a cause 
of action for misappropriation of a trade secret are: 
(1) The existence of a trade secret or secret manu- 
facturing process; (2) the value and importance of 
the trade secret to the employer in the conduct of his 
business; (3) the employer’s right by reason of dis- 
covery or ownership to the use and enjoyment of the 
secret; and (4) the communication of the secret to 
the employee while he was employed in a position of 
trust and confidence and under circumstances mak- 
ing it inequitable and unjust for him to disclose it to 
others or to use it himself to the employer’s preju- 
dice.’’ Section 705, p. 29, states in part: ‘‘A trade 
secret must be a particular secret of the complain- 
ing employer, and not the general secrets of the 
trade in which he is engaged.’’ Section 706, p. 29, 
states in part: ‘‘A trade secret is something known 
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to only one or a few, kept from the general public, 
and not susceptible of general knowledge. If the 
principles incorporated in a device are known to the 
industry, there is no trade secret which can be dis- 
closed. * * * The nature of a trade secret is such 
that so long as it remains a secret it is valuable 
property to its possessor, * * * a public sale of the 
article or description of the article in literature 
available to the public — destroys the secret.”’ 

In Henkle & Joyce Hardware Co. v. Maco, Inc., 
195 Neb. 565, 239 N. W. 2d 772, this court held, ‘‘Some 
factors to be considered in determining whether 
given information is one’s trade secret are: (1) The 
extent to which the information is known outside his 
business; (2) the extent to which it is known by em- 
ployees and others involved in his business; (3) the 
extent of measures taken by him to guard the se- 
crecy of the information; (4) the value of the infor- 
mation to him and his competitors; (5) the amount 
of effort or money expended by him in developing 
the information; and (6) the ease or difficulty with 
which the information could be properly acquired or 
duplicated by others.”’ 

A review of the testimony and exhibits follows. 
Garner testified that operation of the processes in is- 
sue was conducted in the rear area of his shop; that 
if any people, other than employees, were in this 
area they were always escorted; and that Laux and 
Rakowski operated and were familiar with the 
equipment. Garner stated the processes he de- 
signed and developed were unique; that he had not 
seen such fixtures in any other shop, catalog, or 
commercial handbook on tool and diemaking; that 
he recouped his developmental costs in the unit 
price charged to the customer; and that both Laux 
and Rakowski were competent journeyman tool and 
diemakers when they left his employ. 

On cross-examination Garner admitted having 
seen this process in other plants. When he con- 
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structed the die sets for punching holes in bands, he 
purchased some of the component parts and fabri- 
cated other parts. He sold some punch dies to Good- 
year and their customers, but there were no patents 
on either process. 

Witness William Boyden testified that an exper- 
ienced tool and diemaker could, simply by observing 
the fixtures used in both processes, build identical 
parts; that a commercial grinder could be adapted 
to sharpen the knives by adding an additional hold- 
ing clamp; and that the floating punch, used by 
Garner for punching holes in stretch bands, is il- 
lustrated in a textbook on basic diemaking. 

Defendant Laux testified that he had worked for 
Garner for about 18 years, and that he did not have 
an employment contract containing a covenant re- 
stricting him from competition. Also, there was no 
agreement between him and Garner regarding com- 
petition when he left his employment. He had as- 
sisted Garner in developing both processes. The 
grinding fixture took approximately 20 hours to 
make and its cost was about $360. The dies used to 
punch stretch bands cost about $1,850, which was re- 
covered when the specimen die was sold to Good- 
year. In this sale Garner recovered its costs and 
made a profit. About 3 years after he left Garner’s, 
Laux contacted Goodyear and advised them he was 
now operating a machine shop. Goodyear sent him 
a price quotation form to bid on the knife sharpening 
and punching of stretch bands. He was awarded 
some work and in 1975 and 1976 received about % of 
the total Goodyear order. In 1977 he received all of 
the knife sharpening orders under the process gov- 
erned by Goodyear specifications. The floating 
punch dies used by Garner, those owned by Good- 
year and its customers, would all fit into his fixture 
for punching holes in stretch bands. There are sev- 
eral kinds of universal grinders available to sharpen 
knives, and on any of them all that has to be added 
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is a clamp to hold the knife to the grinding wheel. 

On cross-examination defendant Laux stated he 
was acquainted with Goodyear’s engineers when he 
worked for Garner and he knew Goodyear was the 
only customer of Garner’s for these two processes, 
both of which were handled in the production area 
where lesser-skilled employees performed this work. 
The die for punching holes in stretch bands, exhibit 
11 offered by Garner, bore the words ‘‘Property of 
Xerox,’’ denoting that Garner had sold the die. Ex- 
hibit 28, the Goodyear file on tooling it owned, listed 
at least 12 punching dies made by Garner and sold to 
Goodyear or its customers, as shown by the in- 
voices. The dies sold for various prices up to $1,850 
each. The purchase orders for the dies made by 
Garner and sold to Goodyear all state language sub- 
stantially as follows: ‘‘Above originally manufac- 
tured on P. O. 16912 and is being retained on hand at 
vendor’s [Garner’s] shop for future use in punching 
Xerox part number 23P-224 until recalled by Good- 
year.’’ The same exhibit 28 indicates the dies for 
punching stretch bands used by Laux are also the 
property of Goodyear, bought by them and left at 
Laux’ shop until called for by Goodyear. Exhibit 25, 
the elementary textbook for tool and diemakers enti- 
tled ‘‘Basic Die Making,’’ demonstrates the method 
ordinarily used in the punching process. Evidently, 
such information is a matter of public or general 
knowledge in the diemaking craft. 

Laux contends he has a right to use his learning, 
training, and experience to pursue his craft. He 
cites Annotation, 43 A. L. R. 2d 105: ‘‘In the absence 
of any agreement between employer and employee 
to the contrary, the general rule is that an employee, 
after his term of service has expired, is entitled to 
compete in business with his former employer. Ac- 
cordingly if an employee does not bind himself by 
contract to refrain from entering the services of a 
competitor after termination of the employment, the 
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employee violates no duty to his former employer in 
so doing. Thus, unless restricted by some agree- 
ment with his former employer, the employee’s 
right to compete in business with such former em- 
ployer is the same as that of a stranger to the con- 
tract of employment, subject to the qualification 
that a former employee is precluded from using for 
his own advantage, and to the detriment of his for- 
mer employer, information or trade secrets ac- 
quired by or imparted to him in the course of his em- 
ployment. Aside from this limitation, the employee, 
after the termination of his contract of employment, 
may seek the patronage of his former employer’s 
customers; and in so doing he may make use of in- 
formation which he gained in the course of the em- 
ployment.’’ Any form of postemployment restraint 
reduces the economic mobility of employees and 
limits their personal freedom to pursue a preferred 
course of livelihood. The employee’s bargaining 
position is weakened because he is_ potentially 
shackled by the acquisition of alleged trade secrets; 
and thus, paradoxically, he is restrained, because of 
his increased expertise, from advancing further in 
the industry in which he is most productive. More- 
over, society suffers because competition is dimin- 
ished by slackening the dissemination of ideas, proc- 
esses, and methods. 

In substance Laux maintains that Garner, in 
selling the specimen die for punching rubber stretch 
bands, lost all protectable interest therein, and that 
the grinding fixture for sharpening carbide knives is 
a matter of general knowledge of the tool and die- 
making craft and is not a protectable trade secret. 
We agree. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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CLEM R. POKORSKI, APPELLEE, V. WILLIAM W. 
McCADAMS ET AL., APPELLEES, IMPLEADED WITH RAYMOND 
L. OLSON ET AL., APPELLANTS. 

285 N. W. 2d 824 


Filed November 13, 1979. No. 42346. 


1. Property: Adverse Possession: Evidence. One who claims title 
by adverse possession must prove by a preponderance of the evi- 
dence that he has been in actual, continuous, exclusive, notorious, 
and adverse possession under claim of ownership for a full period of 
10 years. 

2. Property: Adverse Possession. A claimant of title by adverse 
possession must show the extent of his possession, the exact prop- 
erty which was the subject of the claim of ownership, that his entry 
covered the land up to the line of his claim, and that he occupied 
adversely a definite area sufficiently described to found a verdict 
upon the description. 


Appeal from the Distict Court for Burt County: 
WaLTeR G. Huser, Judge. Affirmed in part, and in 
part reversed. 


James T. Gleason of Collins & Gleason, L. J. 
Tierney of Cassem, Tierney, Adams, Gotch & Doug- 
las, for appellants. 


William J. Tighe, for appellee Pokorski. 


Heard before Krivosua, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinas, JJ. 


BRODKEY, J. 

Defendants, Raymond L. Olson and Judy A. Olson, 
appeal from a decree entered by the District Court 
for Burt County, Nebraska, quieting title to an ir- 
regular tract located in Sections 14 and 15, Township 
23 North, Range 11 East of the 6th P.M., in Burt 
County, Nebraska. Although William W. McAdams 
and his wife were originally made parties defendant 
to the action, they were voluntarily dismissed with 
prejudice by the plaintiff prior to trial, and are not 
appellants herein. In its decree the District Court 
found that the plaintiff, Clem R. Pokorski (herein- 
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after referred to as Pokorski), and his predecessors 
in title, had acquired legal title to the area in ques- 
tion by adverse possession for the statutory period of 
time. The District Court quieted title to the prop- 
erty in Pokorski, and further dismissed the Olsons’ 
counterclaim for damages. We reverse in part and 
affirm in part. 

The irregular tract to which the court quieted title 
consisted of 50.37 acres. However, the dispute be- 
tween the parties involved in this appeal only con- 
cerns a tract consisting of 36.39 acres between the 
designed channel and the high bank of the Missouri 
River (hereinafter referred to as River), located in 
Section 14. In order to understand the controversy, 
we have prepared a sketch of the area involved 
which, however, is only approximately correct and 
is used for illustrative purposes only. 


“A” — Right Bank of 
Designed Channel 


“B” — Left Bank of 
Designed Channel 


—> 7 


“Cc” — Section Line 
“Dp” — High Bank 


15-23N-1E 
[¥-23N-HE 
vp" 
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While various formations, identified in the evidence 
as islands and sandbars, later appeared, the record 
is clear that the area was at least partially covered 
with water from the date of the installation of the 
dikes until the date of trial, March 1978. The use of 
the tract prior to the time of trial was recreational in 
nature, primarily for hunting and fishing purposes. 
The evidence adduced at trial may be summarized 
as follows. The Corps of Engineers, in an attempt to 
stabilize and channelize the River, arranged for the 
construction and installation of dikes 737.7 and 737.9, 
shown on the sketch referred to. As shown, dike 
737.7 was connected to the high bank of the River in 
Section 14 on land owned by the Olsons’ predecessor 
in title, William W. McAdams (hereinafter referred 
to as McAdams). Dike 737.9 was connected to the 
high bank of the River at a point upstream from the 
land owned by Pokorski’s predecessor in title to Lot 
12, Melvin Stillman (hereinafter referred to as Still- 
man). Lot 12 is an 8-acre tract located in Section 15, 
adjacent to McAdams’ land and extending approxi- 
mately 380 feet along the high bank to the west of the 
dividing line between Sections 14 and 15. The dikes 
were completed in the fall of 1963, and thereafter, 
from that date until the date of trial, material was 
deposited by the River in the area between the 
dikes, eventually forming sandbars and islands. 
Stillman, who was the record owner of Lot 12 at 
the time of the installation of the dikes until August 
19, 1974, testified that he had used the ‘‘island’’ to 
fish on since the time of its formation. However, he 
could not state exactly when this commenced. He 
further indicated that the ‘‘island’’ had been formed 
sometime between 1963 and 1965. His son-in-law, 
James Reno, who was the record owner of Lot 12 
and all accretions thereto from August 19, 1974, to 
December 20, 1974, testified that in 1963 he hunted on 
a sandbar formed at the end of dike 737.9, the up- 
stream dike. He further testified that he hunted and 
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fished in this area from that time until the time of 
trial. Pokorski testified that he had hunted ‘‘in the 
area’’ in 1964, and from 1967 until the date of trial. 

Sometime after 1964, Stillman commenced leasing 
Lot 12 to various persons to use as cabin and trailer 
house sites. He gave his tenants permission to hunt 
in the area between the dikes. We shall not repeat 
in detail the testimony of Pokorski’s other witnesses 
at the trial. Suffice it to say they testified they had 
hunted in the area from sometime after 1964 until 
the date of trial. 

As previously stated, the trial court found general- 
ly for Pokorski and against the Olsons. Title to the 
tract was quieted in Pokorski, and a counterclaim 
for damages filed by the Olsons was dismissed. On 
appeal to this court, the Olsons assign as error that 
the findings of the trial court were contrary to the 
law and contrary to the evidence. 

An action to quiet title to real estate is an equita- 
ble action and is tried de novo on appeal. § 25-1925, 
R. R. 8. 1943; Neylon v. Parker, 177 Neb. 187, 128 N. 
W. 2d 690 (1964). In such action it is the duty of this 
court to reach an independent conclusion without 
reference to the findings of the District Court. One 
who claims title by adverse possession must prove 
by a preponderance of the evidence that he has been 
in actual, continuous, exclusive, notorious, and ad- 
verse possession under claim of ownership for a full 
period of 10 years. Barnes v. Milligan, 200 Neb. 450, 
264 N. W. 2d 186 (1978). A review of the record con- 
vinces us that Pokorski has not met this burden. 

Pokorski claims adverse possession of a tract 
which was partially covered with water. While we 
have held that title to an island in a stream which 
would normally belong to a riparian owner may be 
acquired by adverse possession, Burket v. Krimlof- 
ski, 167 Neb. 45, 91 N. W. 2d 57 (1958), we have never 
specifically passed upon the question of whether 
land covered by water was subject to adverse pos- 
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session, although we recognize that at least some ju- 
risdictions do permit it. It is clear, however, that 
the problems involved in proving possession and use 
for the full statutory period with respect to land cov- 
ered by water would be most difficult to resolve as a 
practical matter, if not impossible. While the evi- 
dence in the record may possibly be interpreted as 
indicating a claim of Pokorski to an island, we be- 
lieve it falls far short of establishing any claim by 
him of property underlying the water surrounding 
an island. There is absolutely no evidence to indi- 
cate that the ‘‘island’’ and any accretion thereto cov- 
ered the entire area to which the title was quieted by 
the trial court. As a matter of fact, the record re- 
veals that a part of the area to which title was 
quieted in Pokorski was located on the high bank in 
Section 14, adjacent to Lot 12. It would obviously be 
impossible for any portion of the accretion to the ‘‘is- 
land’’ to be located on the high bank, and the record 
is clear that Pokorski at no time attempted to pos- 
sess that area. We believe the District Court erred 
in quieting title to the entire tract; and the most that 
can be said is that Pokorski may have proved ad- 
verse possession to an ‘‘island.’’ 

However, an examination of the record convinces 
us that Pokorski has even failed to establish by evi- 
dence his claim of adverse possession to an ‘‘is- 
land.’’ In order to prove adverse possession, it is 
necessary that the claimant prove that the posses- 
sion was actual, open, exclusive, and continuous for 
a period of 10 years. Barnes v. Milligan, supra. 
Pokorski obtained record title to the property on De- 
cember 20, 1974, by virtue of a deed to him from 
James Reno. Pokorski claims his predecessors in 
title had obtained adverse possession for the full 
statutory period prior to their deed to him, and had 
established their title to the tract by adverse posses- 
sion by November of 1974. Assuming this to be true, 
adverse possession by his predecessors in title must 


730 NEBRASKA REPORTS [VoL. 204 


Pokorski v. McAdams 


have been commenced not later than November of 
1964, in order for the full 10-year period to run. The 
record is unclear and inconclusive as to when the 
‘island’ was formed. Stillman could do no more 
than place it somewhere between 1963 and 1965, and 
further testified that the ‘“‘island’’ was, during cer- 
tain periods, covered by water. James Reno testi- 
fied that he hunted on a sandbar in 1963 and 1964. 
However, whether the sandbar he hunted on was the 
same land mass as the ‘‘island’’ to which Stillman 
referred is not established. Photographs introduced 
in evidence as exhibits do no more than show what 
appears to be sandbars in existence as of October 
1963. A subsequent photograph, taken in 1965, clear- 
ly shows several islands in existence. Likewise, the 
most recent aerial photograph, taken in 1971, clearly 
reveals at least four separate and distinct islands lo- 
cated in the area in controversy. Moreover, no 
photograph or other evidence establishes that the 
sandbar or island at the end of dike 737.9, which 
Reno testified he hunted on, was ever connected to 
any of the other islands. Also, no evidence was in- 
troduced to identify or distinguish the island that 
Stillman was referring to in his evidence. As re- 
vealed by the record, the earliest indication of any 
islands which might have been capable of being ad- 
versely possessed was in September of 1965. The 
record reveals that McAdams caused a fence to be 
placed along the section line between Sections 14 and 
15 in December of 1974; therefore it is clear that in 
order for the 10-year statute of limitations to run, 
Pokorski’s predecessors in title would have had to 
begin their adverse possession by December of 1964. 
However, there is no persuasive evidence that there 
was any land present at that time which was subject 
to adverse possession. Pokorski testified on direct 
examination, in response to a question presented to 
him as to where the land was and how it grew, as 
follows: ‘‘In 1978 the land encompasses a good area 
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on both sides of the dividing line here of 36 39 [the 
acreage designation of the contested property] and 
13 98 [the acreage designation of the area located 
immediately to the west thereof].’’ (Emphasis sup- 
plied.) It is clear, then, that as late as 1978, the land 
did not cover the entire area of the tract in dispute 
between the parties. 

In 2A C. J. S., Adverse Possession, § 264, p. 21, the 
rule is stated: ‘‘A claimant of title by adverse pos- 
session must further show the extent of his posses- 
sion, the exact property which was the subject of the 
claim of ownership, that his entry covered the land 
up to the line of his claim, and that he occupied ad- 
versely a definite area sufficiently described to 
found a verdict upon the description.’’ Also, in 
Harvat v. Clear Creek Drainage Dist., 197 Neb. 352, 
249 N. W. 2d 209 (1977), this court held that the right 
to hunt and fish cannot be established by prescrip- 
tion where the use is not exclusive or its extent is too 
indefinite for a determinate description. We con- 
clude that Pokorski did not establish the extent of 
his predecessors’ possession with sufficient definite- 
ness. This failure to meet his burden of proof upon 
this issue necessitates a reversal of the decree of the 
District Court and obviates the necessity of further 
discussion of other errors assigned by the Olsons 
with respect to Pokorski’s failure to establish all of 
the necessary elements of adverse possession. 

One further matter, however, must be commented 
upon. As previously stated, the District Court in its 
decree dismissed the counterclaim filed by the Ol- 
sons for damages to their commercial hunting op- 
eration. In their counterclaim they alleged that 
their commercial hunting business had been dam- 
aged due to the dispute over the tract and due to the 
proximity of Pokorski’s blind to their operation. 
While they may not have been able to successfully 
operate a commercial blind on this land, such fact, 
even if true, would not establish harm to their entire 
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commercial operation as alleged in their counter- 
claim. The record reveals that the Olsons had other 
areas which they could and did use for commercial 
hunting purposes. Nowhere in the record is there 
evidence that they had to turn away any business 
due to their inability or unwillingness to use the land 
in Section 14. They simply failed to show that the 
loss of the use of the land in Section 14 harmed the 
rest of their operation to any extent. See, El Fredo 
Pizza, Inc. v. Roto-Flex Oven Co., 199 Neb. 697, 261 
N. W. 2d 358 (1978); K & R, Inc. v. Crete Storage 
Corp., 194 Neb. 138, 231 N. W. 2d 110 (1975). That 
they were not able to establish a commercial blind 
on land in Section 14 adjacent to Lot 12 would not 
amount to proof of damages to their commercial 
hunting operation, and the trial court was correct in 
dismissing this counterclaim. 

In view of what we have stated above, that part of 
the decree of the trial court quieting title to the tract 
in question in Pokorski must be reversed and title to 
the disputed 36.39 acres is ordered quieted in the Ol- 
sons and further, that part of the decree of the trial 
court dismissing the Olsons’ counterclaim for dam- 
ages should be and hereby is sustained. 

AFFIRMED IN PART, AND IN 
PART REVERSED. 


IN RE INTEREST OF LESLIE SUE RIC8, A MINOR CHILD 

UNDER THE AGE OF 18 YEARS. STATE OF NEBRASKA, 

APPELLANT, V. LESLIE SUE RICE ET AL., APPELLEES. 
285 N. W. 2d 223 


Filed November 13, 1979. No. 42402. 


1. Courts: Juveniles: Appeal and Error. An appeal from the order 
of a county court sitting as a juvenile court to the District Court 
and to this court requires that we review the adjudication de novo 
on the record and reach an independent conclusion on disputed is- 
sues of fact. 
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2. Minors: Parent and Child: Statutes: Evidence. Whether a par. 
ent has neglected or refused to provide proper or necessary sub- 
sistence, education, or other care necessary for the health, morals, 
or well-being of a minor child under the provisions of section 43-202 
(2) (c), R. R. S. 1943, is a question of fact, and each case must be 
determined on its own facts. 

3. Minors: Parent and Child: Statutes: Schools and School Dis- 
tricts. Neglect of a parent to provide proper or necessary educa- 
tion for the health, morals, or well-being of a minor child under the 
provisions of section 43-202 (2) (c), R. R. S. 1948, is not proved by 
simply establishing that the compulsory school attendance law, 
section 79-201, R. R. S. 1943, has been violated. 


Appeal from the District Court for Lincoln Coun- 
ty: Kerra WINDRUM, Judge. Affirmed. 


Milton R. Larson, Lincoln County Attorney, and 
Marianne C. Vainiunas, for appellant. 


Thomas J. Guilfoyle of Guilfoyle, Fogarty & Lund, 
Craig F. Swoboda of Swoboda & Katz, and Scott P. 
Helvie, Lincoln County Public Defender, for appel- 
lees. 


Heard before Krivosna, C. J., BosLauGuH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


Hastinas, J. 

This is an appeal by the State of Nebraska from a 
judgment of the District Court reversing a finding by 
the county court of Lincoln County, sitting as a ju- 
venile court, that Leslie Sue Rice, a minor, was a 
“child * * * whose parent * * * neglects or refuses 
to provide proper or necessary * * * education, or 
other care necessary for the health, morals, or well- 
being of such child,’’ as provided for in section 43-202 
(2) (c), R. R. S. 1943. 

The dispositional hearing was held on December 1 
and 2, 1977. At that time the minor was just past 13 
years of age. She lived in Wallace, Nebraska, with 
her mother and father, and had completed the sixth 
grade in the Wallace public school system the pre- 
ceding year. However, both she and her parents 
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were what they denominated ‘‘born-again Chris- 
tians,’’ and as such, among other things, believed in 
a more or less literal and fundamental interpreta- 
tion of the Bible; supported the view of creation and 
rejected totally the theory of evolution; and believed 
that the responsibility of all education of a child 
rested solely with the parents rather than the state. 
For some time they had been dissatisfied with the 
curriculum and textbooks of the public school sys- 
tem, primarily because they were not religiously 
oriented, and they had been searching for a satis- 
factory alternative. They became aware of and 
made inquiry to the Christian Liberty Academy of 
Prospect Heights, Illinois, which operated a conven- 
tional religious primary and secondary school ac- 
credited by the state of Illinois, as well as approxi- 
mately 300 satellite schools consisting of 1,000 stu- 
dents scattered throughout the 50 states. As a re- 
sult, the Rice Christian Academy was created, con- 
sisting of Lesley Rice, the minor’s father, as head- 
master; Dixie Rice, the mother, as teacher; and, of 
course, Leslie Sue as the only student. A classroom 
was set up in the home, and textbooks, lesson plans, 
reading lists, problems, and tests were furnished by 
the parent organization in Prospect Heights, which 
offered needed consultation by telephone when re- 
quired, and read and graded the various work 
papers and tests. There appeared to be no question 
but what the minor attended seventh grade classes 
at the Rice Christian Academy on a daily basis and 
during regular and conventional school hours. 

The mother had one semester of college, but pos- 
sessed no teaching experience. Mr. Rice had en- 
gaged successfully in several of the building trades, 
was currently well employed, and, in addition, he 
and his wife owned and operated a hotel, a laundro- 
mat, and several rental properties. The academy 
was not approved by the State of Nebraska, nor 
were the textbooks accepted for the teaching of 
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American history, as required by state law. Leslie 
Sue attended no school during the 1977-78 school year 
other than Rice Christian Academy. 

Other than the lack of official approval, the only 
criticism of the quality of education offered by the 
Rice Christian Academy was by the Wallace super- 
intendent of schools. He agreed that he had not 
spent enough time to make a worthwhile overall 
evaluation. However, he questioned the history 
book as being more of a summary than an in-depth 
investigation of American history, and noted the ap- 
parent absence of courses of study in physical edu- 
cation and health and safety. Other deficiencies 
pointed out by another witness related to the ab- 
sence of presentation of alternative philosophies and 
beliefs and of daily interactions with peer groups. 

On the other hand, an assistant professor of psy- 
chology from the University of Nebraska at Omaha, 
after extensive testing of Leslie Sue and a compari- 
son with her tests from prior years while attending 
public schools, noted a general deterioration of her 
relative achievement standing up through the test- 
ing in the fall of 1977, but considerable progress 
from then until July of 1978, after her 1 year at the 
Rice Christian Academy. Based upon Leslie Sue’s 
progress, as revealed by the various tests, the wit- 
ness ventured the opinion that her education was 
quite satisfactory. 

Another witness who qualified as an expert in the 
field of education and curriculum review testified 
that from his examination of the subjects taught at 
Rice Christian Academy he found them to be com- 
prehensive and adequate. 

It is conceded by all parties concerned that the 
Rice Christian Academy is not an approved school 
by state standards. Rule 14, Revised, of the Nebras- 
ka State Department of Education, is the regulation 
and procedure for approving the continued operation 
of all schools and the opening of new schools. It was 
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enacted pursuant to authority granted by the Legis- 
lature in section 79-328, R. R. S. 1948. Rule 14-(O), 
General Provisions, thereof, provides in part: ‘‘Only 
school systems approved for continued legal opera- 
tion by the State Board of Education are considered 
to be providing a program of instruction which is in 
compliance with the compulsory attendance laws.’’ 
Rule 14 was properly introduced into evidence by the 
State at the hearing in the District Court. 

An appeal from the order of a county court sitting 
as a juvenile court to the District Court and to this 
court requires that we review the adjudication de 
novo on the record and reach an independent conclu- 
sion on disputed issues of fact. §§ 43-202.03, 24-541, 
and 25-1925, R. R. S. 1943; State v. Worrell, 198 Neb. 
507, 253 N. W. 2d 843 (1977). However, this court will 
give great weight to the findings of fact made by the 
trial court because it heard and observed the parties 
and the witnesses. State v. Bailey, 198 Neb. 604, 254 
N. W. 2d 404 (1977). Whether a parent has neglected 
or refused to provide proper or necessary subsist- 
ence, education, or other care necessary for the 
health, morals, or well-being of a minor child under 
the provisions of section 43-202 (2) (c), R. R. 8. 1943, 
is a question of fact, and each case must be deter- 
mined on its own facts. State v. Randall, 187 Neb. 
64, 187 N. W. 2d 586 (1971). 

The State contends that the compulsory attend- 
ance laws as found in Chapter 79 of the Nebraska 
statutes, and Rule 14, supra, must be construed in 
pari materia with the juvenile court act, Chapter 43, 
article 2, including section 43-202 (2) (c), R. R. S. 
1943, and that therefore the ‘‘proper or necessary 
*** education * * * necessary for the health, 
morals, or well-being of such child’’ which must be 
provided by the parent is attendance at a school ap- 
proved for compulsory attendance. In furtherance 
of its position, it points to section 79-211, R. R. S. 
1943, which, after having provided for written warn- 
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ing to the person in charge of a child not attending 
school under section 79-201, R. R. S. 1948, requires 
that a complaint be filed in juvenile court, and sec- 
tion 79-216, R. R. S. 1943, mandates that anyone vio- 
lating this act shall be guilty of a misdemeanor and 
be fined from $5 to $100, or be imprisoned in the 
county jail for not more than 90 days, or both. 

Sections 79-201 and 79-211, R. R. S. 19438, were 
originally enacted in 1901, and have remained in 
more or less their present form. However, section 
43-202 (2) (c),.R. R. S. 1943, makes no reference to 
the proceeding mentioned in section 79-211, nor does 
section 48-202 (4) (b), which grants the juvenile 
court exclusive jurisdiction of a child ‘‘who is ha- 
bitually truant from school or home; * * *.’’ The 
present-day language of section 43-202 (4) (b), R. R. 
S. 1943, was enacted in 1913, and then for the first 
time defined habitual truancy as an act of delin- 
quency aimed at the child itself. Therefore, at 
Chapter 79, our laws proscribed the conduct of par- 
ents in not sending children to school, and section 
43-202 (4) (b) accomplished the same purpose as to 
the child. This would seem to cover completely the 
subject of compulsory school attendance, but these 
laws were not invoked by the State in this case. 

In 1955, the Legislature, in separating for defini- 
tional purposes a dependent and a neglected child, 
included the present-day language of section 43-202 
(2) (c), R. R. S. 1943. This for the first time in- 
cluded the provision relating to the neglect or re- 
fusal of a parent to provide proper education ‘‘neces- 
sary for the health, morals, or well-being’’ of a child. 
It is obvious from an examination of that language 
that the legislative intent was to categorize children 
who were destitute or without home or support as 
neglected; those who were abandoned for practical 
purposes or were not receiving the proper kind of 
parental care as neglected; and those who were 
vicious or with criminal bent as delinquent. In 1973, 
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the Legislature deleted the identifying names as 
‘‘dependent,”’ ‘‘neglected,”’ or ‘‘delinquent,’’ but the 
descriptions remain as subsection (1), subsection 
(2), and subsections (3) and (4), respectively, of sec- 
tion 43-202, R. R. S. 1943. 

It is our opinion that Chapter 79, R. R. 8S. 1943, re- 
lating to compulsory school attendance, and section 
48-202 (2) (c), R. R. S. 1943, regarding the neglect of 
children, generally do not pertain to the same sub- 
ject matter and should not be construed in pari ma- 
teria. From v. Sutton, 156 Neb. 411, 56 N. W. 2d 441 
(1953). Additionally, the Legislature when enacting 
legislation is presumed to have knowledge of all pre- 
vious legislation on the subject so that if it intended 
to equate nonattendance under Chapter 79 with ‘‘ne- 
glect’’ under section 43-202 (2) (c), R. R. S. 1943, it 
would have said so. Bass v. County of Saline, 171 
Neb. 538, 106 N. W. 2d 860 (1960). 

We feel that section 43-202 (2), including subsec- 
tion (c), R. R. S. 1948, relates to actions by parents 
amounting to neglect, abandonment, or denial of 
proper care such as will endanger the health, 
morals, or well-being of a child. From our view of 
the evidence, such a situation does not exist here, 
and is not proved simply by establishing that the 
parents may be violating the compulsory school at- 
tendance law, which latter question we do not here 
decide. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


VoL. 204] SEPTEMBER TERM, 1979 739 
Baliulis v. Campbell Soup Company 


ALDONA BALIULIS, APPELLANT, V. CAMPELL SOUP 
COMPANY, APPELLEE. 
285 N. W. 2d 227 


Filed November 13, 1979. No. 42444. 


1. Workmen’s Compensation: Evidence: Judgments. The findings 
of fact made by the Nebraska Workmen’s Compensation Court on 
rehearing have the same force and effect as a jury verdict in a civil 
case, and will not be set aside on appeal unless clearly wrong. 

2. Trial: Evidence. Triers of fact are not required to accept as ab- 
solute verity every statement of a witness not contradicted by di- 
rect evidence. 

Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Jon S. Okun and John H. Bernstein of Eisenstatt, 
Higgins, Kinnamon & Okun, P.C., for appellant. 


John R. Timmermier and Rodney G. Gnuse of 
Schmid, Ford, Mooney, Frederick & Caporale, for 
appellee. 


Heard before KrivosHa, C. J., BRODKEY, WHITE, 
and Hastincs, JJ., and Howarp, District Judge. 


Howarbp, District Judge. 

Plaintiff appeals from an order of the Nebraska 
Workmen’s Compensation Court dismissing her peti- 
tion for benefits, on rehearing following the award of 
benefits to her by the one-judge court in the original 
hearing. 

Plaintiff testified that on Monday, August 23, 1976, 
she and a coemployee, Gloria Hudson, were lifting a 
heavy box, 250 to 280 pounds, when the box slipped, 
the entire weight was thrown onto plaintiff, and she 
felt a pop in her back. She stated she went to see 
the employer’s staff nurse about 5 minutes later and 
Jerry Janousek, another coemployee, gave her a 
ride to another building some distance away where 
the nurse’s office was located. Mr. Janousek re- 
called plaintiff complaining about her back and tak- 
ing her to the building but he did not accompany her 
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into the nurse’s office. Plaintiff did not notify the 
working foreman, to whom injuries are supposed to 
be reported, but said she told him about it after see- 
ing the nurse. The foreman had no memory of the 
event. Gloria Hudson has no recollection of the box 
slipping or of any such incident and testified that 
plaintiff never told her she was injured or that the 
box slipped. The head nurse denies that she saw 
plaintiff on August 23 or that plaintiff ever com- 
plained of the alleged accident or any back injury. 
She identified the daily log on which such a com- 
plaint would be recorded as well as on the worker’s 
individual chart, to which such information is trans- 
ferred, neither of which contains a notation of the al- 
leged incident or injury. She did see plaintiff, as the 
log verifies, on August 26, 3 days later, when plain- 
tiff complained of a persisting ankle problem, a 
dolly having rolled over her foot some time earlier. 
Plaintiff saw the company physician for that prob- 
lem. Two coemployees, who did not see the alleged 
incident, testified that plaintiff told them she had 
hurt her back while lifting a box. 

Plaintiff continued working on the day of the al- 
leged accident, a Monday, and for the remainder of 
the week. Her vacation started the next week, and 
she did not go to a doctor. Soon into the vacation 
her son died tragically and she ‘‘landed in the hos- 
pital with my nerves’”’ and was heavily sedated. 
Medical and hospital records received in evidence 
show that the first complaint of the back was made 
on October 28 when she consulted Dr. J. E. Ryder 
about back pain ‘‘of several days’ duration.’’ She 
gave no recorded history of an injury. Dr. Ryder 
also testified by deposition that he had seen plaintiff 
on October 11 and she had no complaint of back 
pain. The first recorded indication of an alleged 
accident appears in the records of Archbishop Ber- 
gan Mercy Hospital in June 1977, where it is noted, 
‘“e * * may have injured herself at work. She was 
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lifting a 300 pound object with two other workers and 
felt ‘something popping.’ ”’ Dr. Ryder testified that 
until the June 1977, hospitalization he had no history 
of an injury, which came to him from Dr. Schima 
whom he had called in to examine plaintiff. Dr. Ry- 
der stated that in August, September, October, and 
November 1976, he was treating plaintiff for hives, 
asthma, and depression and he believes the drugs in- 
volved in the treatment would mask symptoms of a 
back problem. Also, he does not remember plain- 
tiff’s mentioning the alleged accident to him, al- 
though he stated she later told him she had done so. 

Plaintiff underwent a laminectomy in January 
1977, and Dr. Ryder testified to a remaining tem- 
porary total disability, which he attributes to the al- 
leged accident of August 23, 1976. 

The Nebraska Workmen’s Compensation Court on 
rehearing concluded that plaintiff had failed to 
prove by a preponderance of the evidence that her 
back disability resulted from an accident arising out 
of and in the course of her employment by the de- 
fendant. Plaintiff contends that the compensation 
court ignored the testimony of Dr. Ryder with re- 
spect to the medical cause of her back problem and 
substituted its own judgment for that of the only 
medical witness. The threshold determination for 
the finder of fact, however, is whether an accident 
occurred, and it was this question to which the Ne- 
braska Workmen’s Compensation Court addressed 
itself in its comprehensive order of dismissal. 

The standard of review is defined in section 48-185, 
R. R. S. 1948, as follows: ‘‘The findings of fact 
made by the Nebraska Workmen’s Compensation 
Court after rehearing shall have the same force and 
effect as a jury verdict in a civil case. A judgment, 
order, or award of the Nebraska Workmen’s Com- 
pensation Court may be modified, reversed, or set 
aside only upon the grounds that (1) the court acted 
without or in excess of its powers, (2) the judgment, 
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order, or award was procured by fraud, (3) there is 
not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or 
award, or (4) the findings of fact by the court do not 
support the order or award.’’ By this standard the 
findings of fact made by the Nebraska Workmen’s 
Compensation Court will not be set aside unless 
clearly wrong; and in testing the sufficiency of the 
evidence to support the findings of fact, the evidence 
must be considered in the light most favorable to the 
successful party, with the benefit of every inference 
that can reasonably be drawn therefrom. Hyatt v. 
Kay Windsor, Inc., 198 Neb. 580, 254 N. W. 2d 92. 

Triers of fact are not required to accept as abso- 
lute verity every statement of a witness not contra- 
dicted by direct evidence. Satterfield v. Watland, 
180 Neb. 386, 143 N. W. 2d 124. The persuasiveness 
of evidence may be destroyed even though not con- 
tradicted by direct evidence. Meadows v. Skinner 
Manuf. Co., 178 Neb. 856, 186 N. W. 2d 184. The Ne- 
braska Workmen’s Compensation Court could well 
have been influenced by plaintiff’s continued work 
on the day of the alleged accident and for the re- 
mainder of the week, her lack of intention to seek 
medical attention during her vacation, the subjec- 
tive nature of her complaints, the adverse testimony 
of her coworker on the other end of the box, her fail- 
ure to report the accident to the working foreman, 
the adverse testimony of the nurse and the absence 
of any record of the alleged accident or back com- 
plaint, her visit to the nurse and company physician 
3 days later for another condition without mention of 
the alleged accident, her failure to report such a his- 
tory to her physician, the length of time before the 
onset of any symptoms, and the elapse of approxi- 
mately 10 months before any such history was re- 
corded. 

We cannot say on this record that the findings of 
fact made by the Nebraska Workmen’s Compensa- 
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tion Court after rehearing are clearly wrong. The 
evidence instead is clearly sufficient to support the 
findings. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM G. HILL, 
APPELLANT. 
285 N. W. 2d 229 


Filed November 13, 1979. No. 42513. 


1. Criminal Law: Guilty Pleas: Motions, Rules, and Orders. A mo- 
tion to withdraw a plea of guilty or nolo contendere should be sus- 
tained only if the defendant proves withdrawal is necessary to cor- 
rect a manifest injustice and the grounds for withdrawal are estab- 
lished by clear and convincing evidence. 

2. Criminal Law: Guilty Pleas. Before accepting a guilty plea a 
judge should sufficiently examine the defendant to determine 
whether he understands the nature of the charge, the possible pen- 
alty, end the effect of his plea. 

Although questioning the defendant as to the 

factual basis is not required where the defendant enters a plea of 

nolo contendere, the court must satisfy itself that there is a factual 
basis for the charge. 


Appeal from the District Court for Wayne County: 
EUGENE C. McFappen, Judge. Affirmed. 


Rosenberg & Yungblut and Stephen K. Yungblut, 
for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before BosLauGH, McCown, CLINTON, 
BRODKEY, WHITE, and HastTincs, JJ. 


BRODKEY, J. 

The defendant, William G. Hill (hereinafter re- 
ferred to as Hill), has appealed to this court from a 
denial of his motion to withdraw his plea of nolo con- 
tendere to first degree sexual assault. We affirm. 
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On July 1, 1977, Hill was charged with first degree 
sexual assault and with assault with intent to com- 
mit sodomy. A preliminary hearing on said charge 
was held on December 16, 1977, and the court found 
that probable cause existed that Hill committed said 
offenses. He was bound over to the District Court 
and arraigned on February 1, 1978, at which time he 
entered a plea of not guilty to both counts. Trial 
was set for April 26, 1978. On April 24, 1978, a hear- 
ing was held on motions made by Hill for a change 
of venue and for a continuance, which motions were 
denied. Later that day, pursuant to a plea bargain, 
Hill withdrew his plea of not guilty to the first count 
and entered a plea of nolo contendere to that charge, 
following which the second count was dismissed. 
Sentencing was set for June 7, 1978, but was post- 
poned because of Hill’s desire and subsequent mo- 
tion to initiate sexual sociopath proceedings. Al- 
though his motion was overruled, such proceedings 
were later initiated upon the court’s own motion. 

Hill was examined pursuant to the sexual socio- 
path act and found to fit within the legal definition of 
a sexual sociopath. New counsel was retained by 
Hill, and on October 4, 1978, hearing was had on a 
motion to withdraw the plea of nolo contendere, 
which motion was denied, then renewed on October 
26, 1978, and again denied. On November 1, 1978, 
the sexual sociopath proceedings were dismissed at 
Hill’s request. Hill was sentenced on November 20, 
1978, to imprisonment for a term of from 7 to 14 
years on the charge. 

Hill assigns four errors relating to the validity of 
the nolo contendere plea, contending generally that 
it was not voluntarily and intelligently made. The 
specific assignments of error are separately dis- 
cussed later in this opinion. 

The principles which govern in this case were set 
out by us in State v. Kluge, 198 Neb. 115, 251 N. W. 2d 
737 (1977): ‘‘This court approved and adopted the 
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American Bar Association Standards Relating to 
Pleas of Guilty as minimum standards in State v. 
Turner, 186 Neb. 424, 183 N. W. 2d 763 (1971), and has 
adhered to those standards with reference to with- 
drawal of guilty pleas. State v. Evans, 194 Neb. 559, 
234 N. W. 2d 199 (1975). Section 2.1 of those stand- 
ards provides: 

‘**(a) The court should allow the defendant to 
withdraw his plea of guilty or nolo contendere when- 
ever the defendant, upon a timely motion for with- 
drawal, proves that withdrawal is necessary to cor- 
rect a manifest injustice. * * * 

““*(b) In the absence of a showing that with- 
drawal is necessary to correct a manifest injustice, 
a defendant may not withdraw his plea of guilty or 
nolo contendere as a matter of right once the plea 
has been accepted by the court. Before sentence, 
the court in its discretion may allow the defendant to 
withdraw his plea for any fair and just reason unless 
the prosecution has been substantially prejudiced by 
reliance upon the defendant’s plea.’ Section 2.1 also 
provides that withdrawal of the plea is necessary to 
correct a manifest injustice whenever the defendant 
proves that he was denied the effective assistance of 
counsel, that the plea was not entered or ratified by 
the defendant, that the plea was involuntary or un- 
knowing, or that the prosecution has failed to abide 
by a plea agreement. 

‘‘This court has held on numerous occasions that a 
motion to withdraw a plea of guilty or nolo con- 
tendere should be sustained only if the defendant 
proves withdrawal is necessary to correct a mani- 
fest injustice and the grounds for withdrawal are es- 
tablished by clear and convincing evidence. State 
v. Freeman, 193 Neb. 227, 226 N. W. 2d 351 (1975); 
State v. Daniels, 190 Neb. 602, 211 N. W. 2d 127 
(1973); State v. Johnson, 187 Neb. 26, 187 N. W. 2d 99 
(1971). When a plea of guilty or nolo contendere is 
made with full knowledge of the charge and the 
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consequences of the plea, it will not be permitted to 
be withdrawn in the absence of fraud, mistake, or 
other improper means used in its procurement. 
State v. Williams, 191 Neb. 57, 213 N. W. 2d 727 
(1974); State v. Eutzy, 184 Neb. 755, 172 N. W. 2d 94 
(1969).”’ 

The comments to section 2.1 of the American Bar 
Association Standards Relating to Pleas of Guilty 
make it clear that the evidence required to prove a 
manifest injustice must be more than a mere failure 
to meet a procedural requirement. ‘‘For example, 
a defendant who alleged he was unaware of the 
charge to which he pleaded would find it extremely 
difficult to show grounds for withdrawal if the rec- 
ord established that the judge, as required by sec- 
tion 1.4, advised him of the charge. On the other 
hand, if the record indicated that the judge did not 
so advise the defendant, the defendant would still 
have to put in additional evidence tending to show 
that he was not otherwise aware of the charge.” 
(Emphasis supplied.) Comment, section 2.1 (a) 
(ii), ABA Standards Relating to Pleas of Guilty. 
Such comment makes it clear that the burden of 
proof on the question of manifest injustice rests upon 
the defendant. With the foregoing principles in 
mind, we now examine Hill’s specific assignments of 
error. 

Hill first contends that manifest injustice resulted 
when the trial court failed to advise him of the 
waiver of his constitutional right to a jury trial. The 
record is clear that the trial court did indeed fail to 
so advise Hill of that right at the time of his entry of 
the nolo contendere plea. However, such failure, 
in and of itself, does not require us to alter the deci- 
sion of the trial court on Hill’s motion. In fact, we 
reject this contention on two grounds. First, we be- 
lieve Hill failed to meet the burden of proof which is 
required to show manifest injustice. The record is 
absolutely clear that Hill was aware of his right to a 
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jury trial at the time of his entry of the nolo con- 
tendere plea. As the comments to section 2.1, ABA 
Standards, supra, indicate, Hill has the burden of 
proving that he was unaware of the waiver of this 
right. We believe that Hill failed to prove by clear 
and convincing evidence that he was unaware of the 
waiver of his right to a jury trial. Having failed to 
meet his burden of proof, Hill failed to establish 
manifest injustice as to this issue. See, also, Bond, 
Plea Bargaining and Guilty Pleas, §§ 7.11 (4) and 
(5), p. 325 (1978). 

We likewise reject this contention for a second 
reason. This court has never adopted a strict, rit- 
ualistic approach for trial courts to follow when re- 
viewing a defendant’s constitutional rights before 
accepting a guilty plea. State v. Turner, 186 Neb. 
424, 183 N. W. 2d 763 (1971); State v. Kluge, supra; 
State v. Fowler, 201 Neb. 647, 271 N. W. 2d 341 
(1978); State v. Curnyn, 202 Neb. 135, 274 N. W. 2d 
157 (1979). We have adopted the following standard 
with reference to guilty pleas: ‘‘Before accepting a 
guilty plea a judge is expected to sufficiently ex- 
amine the defendant to determine whether he under- 
stands the nature of the charge, the possible penalty 
and the effect of his plea.’’ State v. Turner, supra. 

Hill contends that the ABA Standards Relating to 
Pleas of Guilty are the minimum standards which 
are controlling herein. With that we agree. Hill is 
likewise correct in his contention that the court must 
inform a defendant that entry of a plea of nolo con- 
tendere or guilty will waive a right to trial by jury, 
and that he was not informed in those exact words. 
However, as previously stated, such information 
need not be given in a strict, ritualistic manner. The 
record discloses that Hill was represented by com- 
petent counsel at all stages of the proceedings. It is 
clear Hill entered his nolo contendere plea pursuant 
to his plea bargain. His counsel stated at that time: 
‘After hearing the plea bargain, he [Mr. Hill] feels 
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that it would be the best thing to do for him, to avoid 
a trial in this matter, * * *.’’ The trial court like- 
wise informed Hill that acceptance of the nolo con- 
tendere plea would operate as follows: ‘‘* * * you 
will be subjecting yourself to the penalty all to the 
same extent as if you had been adjudged guilty by a 
jury or found guilty by a jury after a trial or had en- 
tered a voluntary and intelligent plea of guilty.” 
(Emphasis supplied.) While the affirmative waiver 
of a right to jury trial might not have been elicited in 
the most direct form possible, the substance of the 
proceedings indicates a waiver of such right was 
made by Hill, notwithstanding his claim to the con- 
trary. We therefore reject Hill’s first assignment of 
error. 

Hill next contends that the failure of the trial court 
to inform him of the possibility of sexual sociopath 
proceedings being instituted against him amounted 
to manifest injustice. In particular, Hill relies on 
section 1.4 (c) (iii) of the ABA Standards, supra, 
which provides: ‘‘The court should not accept a 
plea of guilty or nolo contendere from a defendant 
without first addressing the defendant personally 
and * * * (c) informing him: * * * (iii) when the 
offense charged is one for which a different or addi- 
tional punishment is authorized by reason of the fact 
that the defendant has previously been convicted of 
an offense, that this fact may be established after 
his plea in the present action if he has been previ- 
ously convicted, thereby subjecting him to such dif- 
ferent or additional punishment.’’ 

Such reliance is unfounded. The record clearly 
establishes that the sexual sociopath proceedings 
were both instituted and dismissed at Hill’s request. 
We fail to see how Hill can contend that he was un- 
aware of the possibility of additional punishment 
when those proceedings were initiated at his re- 
quest. It is true that Hill testified he believed that 
the proceedings were initiated at the trial court’s 


VoL. 204] SEPTEMBER TERM, 1979 749 
State v. Hill 


request. However, on cross-examination Hill testi- 
fied that he had expressed a desire to his counsel to 
proceed under the sexual sociopath law, who filed 
such a motion on Hill’s behalf. Such testimony 
makes it clear that Hill had knowledge of the possi- 
bility of sexual sociopath proceedings being insti- 
tuted against him, at least as of June 7, 1978, the 
original sentencing date. While it is true that knowl- 
edge of the additional punishment must be had on 
the date of the entry of the plea, the record in this 
case is unclear as to whether Hill had such knowl- 
edge. Hill did not show that he had no knowledge of 
these proceedings on April 24, 1978, the date of entry 
of the nolo contendere plea. Having failed to meet 
his burden of proof on the matter, we must affirm 
the trial court as to this claim. 

We have a further reason for rejecting this conten- 
tion of Hill. Even assuming that the record indi- 
cated that Hill did not have knowledge of the possi- 
bility of sexual sociopath proceedings being insti- 
tuted against him, failure to so inform him as to this 
matter is at best harmless error in this case. In 
fact, the sexual sociopath proceedings were dis- 
missed at Hill’s insistence. No different or addi- 
tional punishment was imposed upon Hill as a result 
of these proceedings. We point out that any possible 
error which might have been injected into this mat- 
ter was done so by Hill. Even assuming that Hill 
lacked knowledge of this matter, we reject his con- 
tention, since any error which may have resulted 
was caused by Hill. In this connection, see United 
States v. Timmreck, 441 U. S. 780, 99 S. Ct. 2085, 60 
L. Ed. 2d 634 (1979). 

Hill next contends that the failure of the trial court 
to make a factual determination for the basis of the 
charge also amounted to manifest injustice. Again, 
we fail to find merit in Hill’s position. ‘‘Although 
questioning the defendant as to the factual basis is 
not required where the defendant enters a plea of 
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nolo contendere, State v. Hyslop, 189 Neb. 331, 202 N. 
W. 2d 595, the court must satisfy itself that there is a 
factual basis for the charge.’’ State v. Country, 202 
Neb. 509, 276 N. W. 2d 110 (1979). ‘‘In determining 
whether a factual basis for a plea of guilty exists, a 
court is not required to interrogate the defendant. 
Inquiry of the prosecutor or examination of the pre- 
sentence report is an alternative.’’ State v. Daniels, 
190 Neb.602, 211 N. W. 2d 127 (1973). Although it is 
true that the trial judge did not have the presentence 
report concerning the defendant before him at the 
time of the entry of the nolo contendere plea, it is 
clear he had the report before him prior to the sen- 
tencing. We point out that section 1.6 of the ABA 
Standards, supra, provides: ‘Notwithstanding the 
acceptance of a plea of guilty, the court should not 
enter a judgment upon such plea without making 
such inquiry as may Satisfy it that there is a factual 
basis for the plea.’’ (Emphasis supplied.) As we 
stated in State v. Leger, 190 Neb. 352, 208 N. W. 2d 
276 (1973): ‘‘Verification of the fact that the court 
was aware of the ‘factual basis’ for the pleas is 
found in the presentence reports which were before 
the court when sentences were pronounced.” Our 
review of the record indicates that there was indeed 
a factual basis for the charge. We likewise reject 
defendant’s contention in this regard. 

Finally, Hill contends that manifest injustice oc- 
curred because of the trail court’s failure to advise 
him with reference to certain constitutional rights, 
as set out in Boykin v. Alabama, 395 U. S. 238, 89 S. 
Ct. 1709, 23 L. Ed. 2d 274 (1969). We resolved this is- 
sue in State v. Fowler, 201 Neb. 647, 271 N. W. 2d 341 
(1978), where we stated: ‘‘In 1971, this court filed 
its opinion in the case of State v. Turner, 186 Neb. 
424, 183 N. W. 2d 763, which case has been consistent- 
ly followed in this state since it was filed and is the 
leading authority setting forth the tests to be ob- 
served in accepting pleas of guilty. In that case, 
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this court accepted the test enunciated in North 
Carolina v. Alford, [400 U. S. 25, 91 S. Ct. 160, 27 L. 
Ed. 2d 162 (1970)], that the standard was and re- 
mains whether the plea represents a voluntary and 
intelligent choice among the alternative courses of 
action open to the defendant. In the opinion we 
stated: ‘This requirement of an item-by-item 
review of constitutional rights on a guilty plea is a 
strained and a too extreme construction of those 
cases.’ The defendant in that case relied upon Boy- 
kin, as Boykin not only requires that a plea of guilty 
be intelligent and voluntary to be valid but that the 
record must affirmatively disclose that the defend- 
ant entered his plea understandingly and volun- 
tarily. * * * In its opinion in Turner, this court 
considered the requirements of Boykin, but spe- 
cifically declined to require a ritualistic litany or 
item-by-item review of constitutional rights before 
accepting a guilty plea from a defendant.’’ As pre- 
viously indicated, a review of the record clearly es- 
tablishes that the trial court took great pains to de- 
termine if Hill understood the nature of the charges, 
the penalties involved, and the effect of the plea. No 
more is required under the law in this state. In pre- 
vious cases we have suggested the use of check lists 
in arraignments to avoid difficulties such as were 
present in the instant case. We do so again. 

No reversible error appearing in the record, the 
judgment of the District Court must be affirmed. 

AFFIRMED. 

CLINTON, J., concurs in result. 

Krivosua, C. J., not participating in this case. 

Waits, J., concurring in result. 

I agree that the record is sufficient to enable a 
trier of fact to find that the defendant knew of his 
right to trial by jury and that by tendering a plea of 
no contest he was waiving that right. 

Assuming, but not conceding, that the burden 
should properly be placed on a defendant to assert 
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and prove manifest injustice, as indicated in section 
2.1, ABA Standards Relating to Pleas of Guilty, that 
burden is satisfied by the defendant simply pointing 
to a record silent as to the waiver of a constitutional 
right. Otherwise, the decision cannot be reconciled 
with the language of Mr. Justice Douglas in Boykin 
v. Alabama, 395 U. S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 
274: ‘‘Several federal constitutional rights are in- 
volved in a waiver that takes place when a plea of 
guilty is entered in a state criminal trial. * * * 
Second, is the right to trial by jury. Duncan v. 
Louisiana, 391 U. S. 145, 88 S. Ct. 1444, 20 L. Ed. 491. 
* * * We cannot presume a waiver of these three 
important federal rights from a silent record.’’ 
(Emphasis supplied. ) 

McCown and Hastincs, JJ., join in this concur- 
rence. 


THE OMAHA NATIONAL BANK, EXECUTOR OF THE 
ESTATE OF THEODORE N. GANAROS, DECEASED, 
APPELLANT, V. SAM KOLIOPOULOS, APPELLEE. 
285 N. W. 2d 496 


Filed November 20, 1979. No. 42351. 


1. Pleadings: Trial. Amendment of petition is not a matter of right 
but is addressed to the sound discretion of the trial court and its de- 
cision will not be disturbed unless there has been an abuse of dis- 
arene. 

It is not reversible error to refuse a plaintiff to 
maenil his petition to conform to the proofs, where, had such 
amendment been made, the undisputed evidence would not have 
justified a verdict in his favor. 

3. Securities. A delivery of a stock certificate without endorsement 
may be sufficient to effect a transfer between the parties. 


Appeal from the District Court for Douglas Coun- 
ty: DonaLp J. Hamitton, Judge. Affirmed. 


Norman Denenberg, for appellant. 
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Martin A. Cannon of Matthews & Cannon, P.C., for 
appellee. 


Heard before Krivosna, C. J., Bostaucu, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


WHITE, J. 

This is a related case to our decision in Pflasterer 
v. Omaha Nat. Bank, 201 Neb. 427, 268 N. W. 2d 104. 
In that case plaintiff, a daughter of the decedent, 
Theodore N. Ganaros, successfully established her 
right to specific performance of a contract to make 
a will; and this court impressed a constructive trust 
on the assets of the estate. The contract to make a 
will and an actual will were drawn in 1971. The will 
admitted to probate bequeathed all shares owned by 
the decedent in a corporation known as Ted’s Enter- 
prises, Inc., to a nephew, Sam Koliopoulos. The 
nephew was not mentioned in the 1971 will. 

In this action, the executor of the estate of Theo- 
dore N. Ganaros brought suit against Sam Kolio- 
poulos to set aside a transfer of 255 shares of Ted’s 
Enterprises, Inc., (all shares owned by Ganaros) 
from Ganaros to Koliopoulos. Marian G. Pflasterer, 
the daughter, was not a party to this action. In its 
petition, the executor alleged that Ganaros was not 
competent to transact business on the date of the 
transfer and that the transfer was for an insufficient 
consideration. The trial court found for the defend- 
ant, Sam Koliopoulos, and plaintiff bank appeals. 

The plaintiff assigns two errors in the court’s find- 
ings: That decedent Ganaros was competent to 
transfer the stock; and the refusal to permit plaintiff 
to amend its petition at the close of all the evidence 
to allege that decedent had never assigned or trans- 
ferred the stock. 

On consideration of the whole record, we agree 
with the trial court that Theodore N. Ganaros was 
competent at all times vital to this case and was, in 
fact, carryirg out a long-held desire to see that his 
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nephew eventually owned all shares of Ted’s Enter- 
prises, Inc. Especially persuasive to us, as it was to 
the trial court, was the testimony of Frank Frost, 
the private attorney of Ganaros and his friend for 
many years, who testified unequivocally that Ganaros 
understood the transaction and willingly entered into 
it. No further discussion of the evidence in this case 
would be fruitful, such as nurses’ notes, evidence of 
physical frailty, opinions of attendants, physicians, 
etc. It is sufficient to state that we consider the 
weight of the evidence sustains the trial court’s hold- 
ing. 

The plaintiff next asserts that the trial court erred 
in refusing to allow amendment of its petition at the 
close of the case. Amendment is not a matter of 
right but is addressed to the sound discretion of the 
trial court and its decision will not be disturbed un- 
less there has been an abuse of discretion. Sleezer 
v. Lang, 170 Neb. 239, 102 N. W. 2d 435 (1960); § 25- 
852, R. R. 8. 1943. 

From the inception of the action 15 months before 
trial until the defendant rested, the sole and only is- 
sue in the case was the competency of Theodore N. 
Ganaros. Clearly, the theory of the claim was sub- 
stantially changed. The trial court did not abuse its 
discretion by denying the amendment. Johnson v. 
American Smelting & Refining Co., on rehearing, 80 
Neb. 255, 116 N. W. 517 (1908). 

In any event, even if the court had allowed the 
amendment, the relief prayed for could not properly 
have been granted. ‘‘It is not reversible error to re- 
fuse a plaintiff to amend his petition to conform to 
the proofs, where, had such amendment been made, 
the undisputed evidence would not have justified a 
verdict in his favor.’’ Schlageck v. Widhalm, 59 
Neb. 541, 81 N. W. 448, (1900). The plaintiff's sole 
assertion is that Ganaros did not endorse the cer- 
tificate or authorize anyone else to do it for him. 
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However, a copy of the minutes of the meeting of the 
corporation’s stockholders and directors signed by 
Ganaros, reciting the fact of the sale and transfer, 
was introduced in evidence. 

No evidence was introduced that the certificate 
was not delivered to Koliopoulos. Indeed, the cer- 
tificate contains a recitation to the contrary. A de- 
livery of a stock certificate without endorsement 
may be sufficient to effect a transfer between the 
parties since, under section 8-307, U. C. C., endorse- 
ment is necessary only for the transferee to become 
a bona fide purchaser as against third parties. In re 
Estate of Jorgensen, 217 N. E. 2d 290 (Ill. App. 2d, 
1966). 

The transfer of the stock from Ganaros to Kolio- 
poulos occurred in March 1976 after the 1971 con- 
tract between Pflasterer and Ganaros which we en- 
forced in Pflasterer v. Omaha Nat. Bank, supra. 

No issue being here presented as to any rights as 
between Pflasterer and Koliopoulos, none is decided. 

AFFIRMED. 


AURORA COOPERATIVE EXLEVATOR COMPANY, A 
CORPORATION, APPELLEE, V. STEVEN C. LARSON BT AL., 
APPELLANTS. 

285 N. W. 2d 498 


Filed November 20, 1979. No. 42394. 


1. Judgments: Trial. The judgment of a trial court in an action at 
law where a jury has been waived has the effect of a jury verdict 
and it will not be set aside on appeal unless clearly wrong. 

: Where trial is to the court, a general finding that 
the judgment should be for a certain party warrants the conclusion 
that the trial court found in his favor on all issuable facts. 

3. Judgments: Trial: Evidence. In determining whether the evi- 
dence supports the findings of the trial court in an action at law 
where a jury has been waived, the evidence must be considered in 
the light most favorable to the successful party, all conflicts must 


756 NEBRASKA REPORTS [VoL. 204 


Aurora Cooperative Elevator Co. v. Larson 


be resolved in his favor, and he is entitled to the benefit of every 
inference that can reasonably be deduced from the evidence. 
Appeal from the District Court for Hamilton Coun- 
ty:) Wittiam H. Norton, Judge. Affirmed. 


Thomas A. Wagoner, for appellants. 
E. H. Powell, for appellee. 


Heard before KrivosHa, C. J., BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


McCown, J. 

This is an action by the plaintiff, Aurora Coop- 
erative Elevator Company, against the defendants, 
Steven C. and Linda L. Larson, to recover amounts 
allegedly due on an open account. Jury was waived 
and the matter was tried to the court. The District 
Court entered judgment in favor of the plaintiff in 
the sum of $13,516.62, plus interest and costs. The 
defendants have appealed. 

The defendants were stockholder patrons of the 
plaintiff, and had purchased goods and services 
from plaintiff on a revolving open account agree- 
ment since March 6, 1975. On March 4, 1976, the de- 
fendants purchased 4,600 pounds of corn rootworm 
insecticide at a total price of $3,128. Defendants did 
not take delivery of the chemicals at the time of 
sale, since they were to be picked up later. A sale 
ticket was made out and a copy delivered to the de- 
fendants at the time of sale. The charge of $3,128 
was included in the monthly statement of account 
sent to the defendants on March 25, 1976, together 
with a copy of the sale ticket. The defendants paid 
the March 25, 1976, statement of account, including 
the March 4 charge for chemicals, on April 12, 1976. 
Between April 1, 1976, and July 25, 1977, the defend- 
ants accumulated an open account balance of 
$13,516.62 for purchases during that period. On Sep- 
tember 6, 1977, plaintiff filed this action for recovery 
of that amount, together with interest from July 25, 
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1977, as provided in the revolving account agree- 
ment. 

The defendants’ pleadings do not dispute any of 
the purchases from April 1, 1976, to July 25, 1977, but 
allege that they received only 2,300 pounds of the 
chemicals purchased on March 4, 1976, and, there- 
fore, should receive credit for an overpayment of 
$1,564 made on April 12, 1976, and subsequent inter- 
est on it, as an adjustment to their account. 

The defendants’ evidence was that a nephew 
picked up 2,300 pounds of the chemicals for them in 
the middle of June 1976, and the remaining half of 
the 4,600 pounds of chemicals had never been picked 
up or received. 

The plaintiff’s evidence was that when a sale for 
later pickup is made, the sale ticket is made up, and 
at the same time a load-out order sheet is made out 
and taken to the counter salesman to be checked off 
as the customer picks up the purchases. Once the 
customer picks up all the purchases, the load-out 
sheet is either destroyed or given to the customer. 
The plaintiff does not require the customer to sign 
the load-out sheet. Although plaintiff's employees 
who testified had no independent recollection that 
delivery of defendants’ chemicals had been either 
partially or fully made, there was no load-out order 
or sheet in the plaintiff’s files. 

Although defendants testified that they applied 
only 2,300 pounds of chemicals to their corn land, the 
evidence was conflicting as to the amount of chemi- 
cals required to treat the land at the recommended 
rate of applications, and as to whether 2,300 pounds 
would have been sufficient. 

The trial court found that defendants were in- 
debted to the plaintiff in the sum of $13,516.62 as of 
July 25, 1977, with interest thereon at the rate of 1144 
percent per month on the first $300 of such amount 
and 1 percent per month on the balance of such judg- 
ment. Defendants have appealed. 
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Defendants contend that the evidence in this case 
is insufficient to sustain the judgment because evi- 
dence of delivery was circumstantial only. The ar- 
gument is that there is no direct testimony to contra- 
dict the affirmative testimony of the defendants that 
they had received only one-half of the chemicals. 
The question of whether all the chemicals were de- 
livered and received or only one-half of them was a 
factual issue to be determined by the trier of fact. 
Here a jury was waived and the fact finder was the 
trial court. The judgment of a trial court in an ac- 
tion at law where a jury has been waived has the ef- 
fect of a jury verdict and it will not be set aside on 
appeal unless clearly wrong. Where trial is to the 
court, a general finding that the judgment should be 
for a certain party warrants the conclusion that the 
trial court found in his favor on all issuable facts. 
Hudson Foods, Inc. v. L & B Corp. & Estate of Clark, 
202 Neb. 291, 275 N. W. 2d 70. 

In determining whether the evidence supports the 
findings of the trial court in an action at law where a 
jury has been waived, the evidence must be con- 
sidered in the light most favorable to the successful 
party, all conflicts must be resolved in his favor, and 
he is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. Fab- 
ricators, Inc. v. Farmers Elevator, Inc., 203 Neb. 
150, 277 N. W. 2d 676. In the case now before us 
there is evidence to support the findings of fact, and 
the judgment of the trial court was not clearly 
wrong. 

Defendants next contend that the claim was un- 
liquidated and that no prejudgment interest should 
be allowed, and that interest on the judgment, if al- 
lowed, should be limited to the statutory 8 percent 
rate. We disagree. 

The revolving charge agreement between the 
plaintiff and defendants fixed the finance charge at 
11% percent per month on the first $300 and 1 percent 
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per month on any amount over $300.. Those rates 
are authorized for revolving charge agreements un- 
der the provisions of section 45-207, R. R. S. 1943. 
Section 45-103, R. R. S. 1948, sets the interest rate on 
judgments at 8 percent per annum, but specifically 
provides that if the judgment is founded upon any 
contract, either verbal or written, by the terms of 
which a greater rate of interest not exceeding the 
amount allowed by law has been agreed upon, the 
rate of interest on the judgment shall be that pro- 
vided for by the terms of the contract. The judg- 
ment in this case provided for interest at the rate 
agreed upon in the revolving charge agreement. 

Plaintiff’s claim that attorney’s fees should have 
been allowed cannot be considered in the absence of 
a cross-appeal. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


Eva J. POWERS, APPELLANT, V. GERALD E. CHIZEK, 
COMMISSIONER OF LABOR, AND BEATRICE STATE 
DEVELOPMENTAL CENTER, APPELLEES. 

285 N. W. 2d 501 


Filed November 20, 1979. No. 42425. 


1. Labor and Labor Relations: Courts: Appeal and Error. An ap- 
peal from the decision of the Nebraska Appeal Tribunal on an un- 
employment compensation claim is considered de novo on the rec- 
ord of the hearing before the Nebraska Appeal Tribunal by both the 
District Court and this court. 

2. Labor and Labor Relations: Words and Phrases. To “leave work 
voluntarily,’’ as that term is used in the Employment Security 
Law, means to intentionally sever the employment relationship 
with the intent not to return to, or to intentionally terminate, the 
employment. 

3. Trial: Appeal and Error. Questions not presented to or passed 
upon by the trial court will not be considered on appeal. 
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Appeal from the District Court for Gage County: 
Wri B. Rist, Judge. Reversed and remanded. 


Brian J. Waid, for appellant. 


James R. Jones and John W. Wynkoop, for appel- 
lee Chizek. 


Heard before KrivosHa, C. J., McCown, and 
Bropkey, JJ., and BuckLEy and L. W. KELLY, JR., 
District Judges. 


Buck.Ley, District Judge. 

Eva J. Powers filed a claim for unemployment 
compensation benefits under the Nebraska Employ- 
ment Security Law. The claims deputy and, on ap- 
peal, the Nebraska Appeal Tribunal determined that 
the claimant voluntarily left her employment with- 
out good cause, the tribunal thereby assessing a 
7-week disqualification against the claim. On ap- 
peal, the District Court affirmed the decision of the 
tribunal. She appeals here. 

An appeal from the decision of the Nebraska Ap- 
peal Tribunal on an unemployment compensation 
claim is considered de novo on the record of the 
hearing before the Nebraska Appeal Tribunal by 
both the District Court and this court. §§ 48-639 and 
48-640, R. R. S. 1943; A. Borchman Sons v. Carpen- 
ter, 166 Neb. 322, 89 N. W. 2d 123. 

The record of the hearing before the Appeal Tri- 
bunal shows the following: Claimant was employed 
by the Beatrice State Developmental Center as a 
human resource candidate for approximately 6 
years. On Thursday, May 11, 1978, claimant was 
counseled by her supervisor about excessive ab- 
senteeism and was reprimanded for falsifying a doc- 
tor’s statement regarding an injury leave. Upset, 
claimant left the meeting and did not complete her 
work shift. She was not scheduled to work on May 
12 and 13, 1978. She did not report for work as 
scheduled on Sunday, May 14, 1978. On the next 
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day, May 15, 1978, her employer mailed her a notice 
that her employment was terminated effective May 
29, 1978, ‘‘** * * for leaving your work assignment on 
May 11, 1978 without notifying anyone; and for fail- 
ure to report for work on May 14, 1978 or to notify 
your supervisor why you could not report.’’ On the 
following day, May 16, 1978, claimant filed her claim 
for unemployment compensation benefits. 

Section 48-628, R. R. S. 1943, provides in part: ‘‘An 
individual shall be disqualified for benefits: (a) 
For the week in which he has left work voluntarily 
without good cause, * * * and for not less than seven 
weeks nor more than ten weeks which immediately 
follow such week, * * * (b) For the week in which 
he has beeh discharged for misconduct connected 
with his work, * * * and for not less than seven 
weeks nor more than ten weeks which immediately 
follow such week, * * *.”’ 

Claimant appeals from the 7-week disqualification 
period, contending that she did not voluntarily leave 
her job without good cause but, instead, was fired. 
She testified that she was prepared to go to work as 
usual on her next scheduled day, Sunday, May 14, 
1978, but Mrs. Berins, who usually gave claimant a 
ride to work on Sundays, did not appear. She tried 
unsuccessfully to call two other friends, as well as 
for a taxi. Later, her niece called and told her Mrs. 
Berins had been with her and told her that ‘‘they 
were going to fire you.’’ From this, she concluded 
that she was fired. She claims she wanted to return 
to work but was told by another employee that her 
supervisor would not take her back. 

Claimant did not attempt to call anyone in au- 
thority to tell them she could not report to work on 
Sunday, May 14, 1978, stating, because of her sister’s 
illness, ‘‘* * * I was on the phone that day most of 
the day with my brother-in-law and calling the doc- 
tor there and talking to my sister.”’ 

Claimant’s supervisor, Chery] Gardner, testified 
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that while claimant was discharged after failing to 
report for work on Sunday, May 14, 1978, problems 
with claimant’s attendance and use of sick and in- 
jury leave were circumstances that led up to it. The 
decision to fire her was made the following morning, 
before claimant was scheduled to report for work 
that afternoon. Thereafter, Mrs. Gardner was told 
by an employee that claimant wanted to return to 
work, but her response was, ‘I said that if Mrs. 
Powers would like to contact me that she could, but 
that I would not contact her myself.”’ 

The question is, did claimant leave work volun- 
tarily without good cause or was she discharged? 
Since the defendant Commissioner of Labor con- 
cedes claimant was discharged, the question more 
precisely becomes, did claimant leave work volun- 
tarily without good cause before she was dis- 
charged? 

We conclude that claimant left her work before the 
end of her shift on May 11, 1978, and failed to report 
for work on May 14, 1978, both without good cause. 
But does this constitute ‘‘leaving work voluntarily”’ 
within the meaning of the Employment Security 
Law, sections 48-601 to 48-669, R. R. S. 1943? No- 
where in that act is the term defined, nor have we 
had prior occasion to determine its meaning. 

A majority of the states in their unemployment 
compensation benefit laws assess some form of 
penalty or disqualification for ‘‘leaving work volun- 
tarily.’”” In MacFarland v. Unemploy. Comp. Bd., 45 
A. 2d 423 (Pa. Super. Ct., 1946), the court stated, 
“* “When we say, ‘‘he left work voluntarily,’’ we com- 
monly mean, he left of his own motion; he was not 
discharged. It is the opposite of a discharge, dis- 
missal, or lay-off by the employer or other action by 
the employer severing relations with his employes, 
to provide against which the act was mainly de- 
signed.’ ”’ 

In Allen v. Core Target City Y. Prog., 275 Md. 69, 
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338 A. 2d 237, the court said: ‘‘As we see it, the 
phrase ‘due to leaving work voluntarily’ has a plain, 
definite and sensible meaning, free of ambiguity; it 
expresses a Clear legislative intent that to disqualify 
a claimant from benefits the evidence must estab- 
lish that the claimant, by his or her own choice, in- 
tentionally, of his or her own free will, terminated 
the employment. If an employee is discharged for 
any reason, other than perhaps for the commission 
of an act which the employee knowingly intended to 
result in his discharge, it cannot be said that his or 
her unemployment was due to ‘leaving work volun- 
tarily.’ ”’ 

In Savastano v. State Board of Review, 240 A. 2d 
172 (N. J., Super., 1968), an employee of a restaurant 
got into an argument with another employee and 
walked off the job. When he returned the next day, 
he found he was replaced. The employment com- 
pensation board found that the claimant had left the 
job without good cause and without notifying the em- 
ployer, and therefore left the employer with no 
choice but to replace him immediately. It there- 
upon concluded that claimant had ‘‘left work volun- 
tarily.’”’ The court, on appeal, remanded the case to 
the board for a full hearing on the question of wheth- 
er claimant quit or was discharged, but in so doing 
stated: ‘‘It seems plain from a contrastive reading 
of subsections (a) and (b) [left work voluntarily and 
discharged for misconduct] that the Legislature, in 
adopting the language ‘has left work’ in the dis- 
qualification subsection (a), was undoubtedly mind- 
ful of a distinction between quitting employment and 
being discharged. Employees frequently leave 
work temporarily for some fleeting physical or 
mental irritation, or ‘in a huff’ occasioned by one or 
more of the frustrations attending commercial life, 
without intending to quit. Although such an indi- 
vidual may be said to have left work voluntarily and 
without good cause attributable to the work, thus en- 
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gaging in conduct which might justify a discharge 
by the employer, nevertheless such a party may not 
be said to have ‘left work’ in the meaning of having 
severed his employment relationship with an intent 
not to return.’’ (Emphasis supplied.) 

We determine that to ‘‘leave work voluntarily,’ as 
that term is used in the Nebraska Employment Se- 
curity Law, means to intentionally sever the em- 
ployment relationship with the intent not to return 
to, or to intentionally terminate, the employment. 

The record here shows that claimant worked for 
the Beatrice center for 6 years and had unexcused 
absentee problems before. She testified she in- 
tended to go to work on Sunday, May 14, 1978, but 
her ride didn’t show up, and she would have gone to 
work on the following day if she had not been fired. 
Her supervisor and unit administrator considered 
whether her leaving the job on Thursday was 
grounds for dismissal, but decided to wait until Mon- 
day to see if she reported for work on Sunday. When 
she did not, she was discharged. The record is clear 
that the only reasons for her discharge were her 
leaving work before the end of her shift on Thurs- 
day, May 11, 1978, and not reporting for work the fol- 
lowing Sunday. The record shows no evidence, di- 
rect or circumstantial, which would indicate that 
when she left the job or didn’t report the following 
workday she had terminated her employment. With- 
out such additional evidence, the length of claim- 
ant’s absence from work was far too short a period 
to permit a finding that claimant, when she was dis- 
missed, had already terminated her employment. 
Therefore, we conclude that claimant did not ‘‘leave 
work voluntarily’’ so as to subject her to the 7-week 
unemployment benefit disqualification. 

The Commissioner of Labor asserts that even if this 
court finds that claimant did not leave work volun- 
tarily, the record shows she was discharged for mis- 
conduct, and since the disqualification period is the 
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same, the result would be the same. 

On appeal to the District Court the employer, Be- 
atrice State Developmental Center, was made a par- 
ty defendant, but it did not answer the petition for 
review and was adjudged in default. Claimant’s pe- 
tition for review and the answer of the Commis- 
sioner of Labor did not raise the issue of whether 
claimant was discharged for misconduct. The com- 
missioner attempts to raise it for the first time in his 
brief in this court. Questions not presented to or 
passed upon by the trial court will not be considered 
on appeal. Ford v. County of Perkins, 190 Neb. 304, 
207 N. W. 2d 694. 

The judgment of the District Court is reversed and 
the cause is remanded. 

REVERSED AND REMANDED. 


VERNON L. CARLSON, APPELLANT, V. RAY EX. NELSON, 
DOING BUSINESS AS RAY’S F'ARM SERVICE, APPELLEE. 
285 N. W. 2d 505 


Filed November 20, 1979. No. 42440. 


1. Uniform Commercial Code: Contracts: Damages. Subject to the 
provisions of the Uniform Commercial Code with respect to proof 
of market price, section 2-723, the measure of damages for nonde- 
livery of goods or repudiation by the seller of the contract for sale 
is the difference between the market price at the time when the 
buyer learned of the breach and the contract price, together with 
any incidental and consequential damages as provided in section 
2-715, U. C. C., but less expenses saved in consequence of the 
seller: s ESCH: § 2-713 (1), U. C. C. 

: ‘‘Where the contract requires for its per- 

formance =e identified when the contract is made, and the 

goods suffer casualty without fault of either party before the risk of 
loss passes to the buyer, .. . then (a) if the loss is total the con- 
tract is avoided; and (b) if the loss is partial or the goods have so 
deteriorated as no longer to conform to the contract the buyer may 
nevertheless demand inspection and at his option either treat the 
contract as avoided or accept the goods with due allowance from 
the contract price for the deterioration or the deficiency in quantity 
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but wathout AUPENGE right against the seller.’’ § 2-613, U. C. C. 

The impact of the provisions of section 
2-613, U. Cc. C., providing that the casualty must occur without fault 
of either buyer or seller, is that if the buyer is at fault, he will re- 
main obligated to purchase, but if the seller is at fault, he will re- 
main obligated to deliver and be liable for the appropriate dam- 
ages if he does not. 

4. Uniform Commercial Code: Contracts: Damages: Proof. A 
plaintiff buyer, under a contract for the sale of identified goods, 
suing for damages for delivery, who alleges that the goods were 
damaged while yet in the possession of the seller, has satisfied his 
burden of demonstrating the nonapplicability of section 2-613, U. C. 
C., insofar as the condition of absence of fault of the parties is con- 
cerned, if he proves the goods were not destroyed or damaged by 
his fault. Plaintiff buyer need not adduce evidence to show defend- 
ant seller was at fault. 

5. Uniform Commercial Code: Contracts: Damages: Proof: Plead- 
ings. A defendant seller who wishes to limit a plaintiff buyer's 
remedies and damages to those provided in section 2-613, U. C. C., 
ought to raise the issue by appropriate pleading. When the goods 
are in his possession when damaged, he has the burden of proving 
the goods were damaged without his fault. 

6. Statutes: Contracts. Existing statutes and laws with reference to 
which a contract is made (assuming there are no valid contractual 
provisions providing otherwise) enter into and become part there- 
of. 

7. Trial: Judgments: Appeal and Error. Absent either a specific 
finding on an issue or a general finding for a party by the trial 
court, this court cannot on appeal assume the issue was decided by 
the trial court. 


Appeal from the District Court for Keith County: 
HuGH Stuart, Judge. Reversed and remanded for a 
new trial. 


Robert M. Harris and Randall L. Lippstreu, for 
appellant. 


Padley, Dudden, Schroeder & Schoon, P.C., for ap- 
pellee. 


Heard before Krivosna, C. J., BosLaAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTIncs, JJ. 


CLINTON, J. 
This is an action commenced in the county court 
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of Keith County by the plaintiff Carlson, purchaser, 
against the defendant Nelson, seller, for money 
damages for the alleged breach of a contract of sale 
of a certain 1963 John Deere combine, model 55. The 
plaintiff sought damages measured by the loss of the 
benefit of his bargain, i.e., the excess of market 
value over contract price at the time he learned of 
the alleged breach, all as provided by section 2-713, 
U. C. C. The county court rendered judgment for 
the plaintiff in the amount of $3,136.76. 

Upon appeal to the District Court, where the cause 
was tried de novo on the record under the provisions 
of section 24-541, R. R. 8. 1948, the judgment of the 
county court was vacated. The District Court en- 
tered judgment for the plaintiff in the sum of $500, 
the amount of the downpayment made by the plain- 
tiff purchaser. The District Court held the pur- 
chaser’s rights under the facts of the case were gov- 
erned by the provisions of section 2-613, U. C. C., 
which prescribes the remedies of a buyer under the 
circumstances listed in the statute where the prop- 
erty has suffered casualty and is either destroyed or 
damaged. We reverse the judgment of the District 
Court and remand the cause for retrial in the Dis- 
trict Court. 

Section 2-713 (1), U. C. C., provides as follows: 
“Subject to the provisions of this article with respect 
to proof of market price (section 2-723), the measure 
of damages for nondelivery or repudiation by the 
seller is the difference between the market price at 
the time when the buyer learned of the breach and 
the contract price together with any incidental and 
consequential damages provided in this article (sec- 
tion 2-715), but less expenses saved in consequence 
of the seller’s breach.’’ Section 2-613, U. C. C.; is as 
follows: ‘‘Where the contract requires for its per- 
formance goods identified when the contract is 
made, and the goods suffer casualty without fault of 
either party before the risk of loss passes to the 
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buyer, or in a proper case under a ‘no arrival, no 
sale’ term (section 2-324) then 

‘‘(a) if the loss is total the contract is avoided; and 

‘“‘(b) if the loss is partial or the goods have so de- 
teriorated as no longer to conform to the contract 
the buyer may nevertheless demand inspection and 
at his option either treat the contract as avoided or 
accept the goods with due allowance from the con- 
tract price for the deterioration or the deficiency in 
quantity but without further right against the sell- 
er.”’ 

In his appeal to this court, the plaintiff urges the 
District Court erred in placing the burden on him, 
the buyer, to prove the combine was damaged 
through fault of the seller; and in holding that, in the 
absence of evidence of that fault, section 2-613, U. C. 
C., is applicable. 

A proper understanding of this case requires that 
we state the issues made by the pleadings below, 
summarize the evidence which in most part is undis- 
puted, and then set forth the specific findings made 
by the District Court. The petition alleged that on 
February 26, 1974, at Grant, Nebraska, defendant 
sold to plaintiff the combine in question for the sum 
of $2,000, and for the additional sum of $100 agreed to 
deliver the combine to plaintiff at Minatare, Ne- 
braska. On March 21, 1974, while an employee of 
defendant was in the process of delivering the com- 
bine, the vehicle carrying the machine hit a culvert, 
causing a chain restraining the machine to break. 
The combine upset and was badly damaged. The 
next day defendant’s employee returned the com- 
bine to the defendant’s place of business at Roscoe, 
Nebraska. The evidence established the above facts 
without dispute. The plaintiff further alleged that 
on August 15, 1974, defendant notified him that de- 
fendant planned to sell the combine to a third party. 
The plaintiff alleged that at that time the combine, 
or one in a similar condition before damage, was of 
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the market value of $5,500. The plaintiff pleaded his 
willingness and ability to perform, but that the de- 
fendant refused to deliver. Then followed a prayer 
for monetary damages. 

The answer of defendant alleged plaintiff had re- 
scinded the contract to purchase, the terms being 
that defendant would return the downpayment and 
the contract would be discharged. Defendant also 
pleaded the defense of waiver. 

After trial de novo, the District Court found the 
contract of sale had been made as alleged and the 
accident and damage to the combine had occurred. 
Plaintiff inspected the combine the day following the 
accident and refused to accept delivery. The com- 
bine was taken back to defendant’s place of busi- 
ness, but a new ‘‘head’’ for the combine could not be 
obtained by defendant. The latter sold the combine 
in August 1974 for salvage. The evidence shows 
without dispute that that sale was for $1,200. The 
District Court also found there was evidence that 
by August 1974, a combine of the type in question 
was worth between $4,500 and $5,000. It further 
found the evidence did not establish by whose fault 
the combine was damaged and under the provisions 
of section 2-509 (3), U. C. C., the risk of loss re- 
mained with the seller. 

The court, in the memorandum opinion which it in- 
corporated into the judgment, cited section 2-613, U. 
C. C., as the controlling law and stated further: 
‘The first Comment under this section reads: 

‘‘1, Where goods whose continued existence is 
presupposed by the agreement are destroyed with- 
out fault of either party, the buyer is relieved from 
his obligation but may at his option take the sur- 
viving goods at a fair adjustment. ‘‘Fault’’ is in- 
tended to include negligence and not merely wilful 
wrong. The buyer is expressly given the right to in- 
spect the goods in order to determine whether he 
wishes to avoid the contract entirely or to take 
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the goods with a price adjustment.’ 

“It should be emphasized again that the plaintiff 
made no effort during the trial to establish fault, al- 
though William N. Hendrix, Nelson’s driver who at- 
tempted delivery on March 21, was present and tes- 
tified. Negligence of Hendrix would be imputable to 
Nelson, since Hendrix was an agent of Nelson. How- 
ever, the Court cannot presume that the damage to 
the combine was due to the negligence of Hendrix. 
The burden of proof rests with the plaintiff to show 
those facts which would give him a right to recover. 

“‘Therefore, since this section of the Uniform Com- 
mercial Code is applicable, a quotation from a rec- 
ognized authority is helpful. 

‘* ‘Regardless of which option the buyer exercises 
he is limited thereto as his sole remedy. He cannot 
therefter assert any right against the seller.’ 2 An- 
derson, Uniform Commercial Code, § 2-613:6, p. 
290.”’ 

Plaintiff testified he had refused to take the com- 
bine in its damaged condition. He stated he had told 
defendant’s driver he would take it if it were re- 
paired by replacing the damaged header. The Uni- 
form Commercial Code seems to contemplate that 
the seller shall have a right to timely cure a ten- 
dered delivery which is defective because the goods 
fail to conform. § 2-510 (1), U. C. C. 

The evidence would support the following find- 
ings: A replacement header could not be obtained. 
The header could not be completely restored to its 
previous condition, but it had been straightened suf- 
ficiently to operate. On or about April 10, 1974, de- 
fendant returned plaintiff’s $500 downpayment, 
which was refused by plaintiff. Defendant had at 
about that time made an agreement to sell the dam- 
aged combine to a neighbor and acquaintance of 
plaintiff, contingent upon plaintiff’s refusal to take 
the combine. In April 1974, before return of the 
downpayment was tendered, defendant, under the 
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contingent contract, asked plaintiff if he intended to 
take the combine and was told he did not want the 
machine. The evidence indicates it was after this 
conversation that the contingent sale was consum- 
mated and return of the downpayment again ten- 
dered. 

In the above state of the evidence, it must be de- 
termined whether the trial court was correct in its 
ruling that section 2-613, U. C. C., defined the rights 
of the parties and limited the purchaser to avoiding 
the contract, or accepting the combine in its dam- 
aged condition with due allowance from the contract 
price for deterioration, but without further right 
against the seller. 

Before the provisions of section 2-613, U. C. C., 
come into play, four conditions must be satisfied: 
(1) The goods, i.e., the specific subject matter of 
the contract, must have been specifically identified 
when the contract was made, viz., the contract is to 
be fulfilled only by delivering certain identified 
goods and not merely by delivery of goods of similar 
or identical specifications. (2) The goods must suf- 
fer casualty. (3) The casualty must occur without 
the fault of either buyer or seller. (4) The casualty 
must occur before the risk of loss passes to the 
buyer. The inference from requirement (3) is that 
if the buyer is at fault, he will remain obligated to 
purchase, but if the seller is at fault, he will remain 
obligated to deliver and be liable for the appropriate 
damages if he does not. Nordstrom, Law of Sales, § 
108, pp. 327 and 328. 

When all of the conditions described in section 
2-613, U. C. C., occur, the remedies of the buyer are 
limited. He may either (1) avoid the contract com- 
pletely, or (2) accept the specified goods with due al- 
lowance on the purchase price for their diminution 
in value. If he chooses to avoid the contract, he is 
entitled to a refund of the money downpayment. No 
matter which option he chooses, he has no further 
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right against the seller, i.e., he is not entitled to 
damages for either loss of the bargain or consequen- 
tial damages. 2 Anderson, Uniform Commercial 
Code, § 2-613:6, p. 289. The facts in this case and the 
court’s finding show that without dispute conditions 
(1), (2), and (4) as we have listed them have been 
satisfied. 

Section 2-613, U. C. C., deals with a situation, loss, 
or damage to the property which it is reasonable to 
assume the parties did not contemplate when they 
contracted. That section has no application if the 
risk of loss has passed to the buyer. Section 2-509, 
U. C. C., establishes when that risk passes. Under 
the particular facts in evidence of this case, subsec- 
tion (3) of section 2-509, U. C. C., is the only applica- 
ble section. It provides: ‘‘In any case not within 
subsection (1) or (2), the risk of loss passes to the 
buyer on his receipt of the goods if the seller is a 
merchant; otherwise the risk passes to the buyer on 
tender of delivery.’’ In the case before us, the risk 
had not passed under either of the alternatives 
named. The seller was a merchant and there had 
been no delivery. Even if the seller had not been a 
merchant, there had been no tender of delivery. 

Under the undisputed facts before us in this case, 
the only one of the conditions of section 2-613, U. C. 
C., in issue is the question of whether damage to the 
goods was caused by fault of a party. Must the 
buyer, who was plaintiff in this action, adduce evi- 
dence not only to show that he was not at fault, but 
also that the defendant was? The answer would 
seem to depend upon where the law places the bur- 
den of proof, a point the Uniform Commercial Code 
does not cover. 

If section 2-613, U. C. C., is to be viewed as provid- 
ing an affirmative defense to a defendant seller, 
then he would, under the normal rules, have the bur- 
den of proof. If that section constitutes merely a 
definition of the measure of damages of a plaintiff 
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buyer under the particular circumstances described 
in the statute, then it would seem if the buyer does 
not negative his own fault he cannot recover. The 
section, however, does more than either of these two 
things. It has the effect of total avoidance of the 
contract if the damage is without fault of either par- 
ty and if the other conditions mentioned exist. In 
the case of partial destruction or damage, it gives 
the buyer the option to either avoid or to accept the 
goods with a diminution of purchase price. In the 
latter events it also affords certain benefits to the 
seller. If the buyer treats the contract as avoided, 
the seller need only return the downpayment. If the 
buyer elects to accept the goods, then his additional 
rights against the seller are limited to due allowance 
from the contract price. 

What section 2-613, U. C. C., does, of course, is de- 
fine the substantive rights of the parties just as does 
section 2-711, U. C. C. These statutes are a part of 
the contract, just as much as if embodied in a written 
contractual agreement. Existing statutes and laws 
with reference to which a contract is made (assum- 
ing there are no valid contractual provisions provid- 
ing otherwise) enter into and become part thereof. 
Faught v. Platte Valley Public Power & Irrigation 
Dist., 155 Neb. 141, 51 N. W. 2d 253. 

It is elemental law that the burden of proof is upon 
the plaintiff to prove those things which constitute 
the necessary elements of his cause of action and the 
defendant bears the burden of proving those things 
which constitute affirmative defenses. Another way 
of stating the principle is that he who has the burden 
of pleading a fact must prove it. Bishoff v. Pieper, 
187 Neb. 783, 194 N. W. 2d 177. 

Section 2-613, U. C. C., appears to be a codification 
with changes of particular aspects of the contract 
doctrine of excuse of performance and discharge of 
contract by reason of impossibility. Cf., Restate- 
ment, Contracts, §§ 460, 469. It is also an aspect of 
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failure of consideration understood in the broad 
generic sense of ‘‘where an exchange of values is to 
be made and the exchange does not take place, ei- 
ther because of the fault of a party or without his 
fault.’’ Restatement, Contracts, § 274, p. 400, § 281. 
Nordstrom, supra, p. 328, says that section 2-613, U. 
C. C., is an example of excuse from performing a 
contractual promise. Supervening impossibility 
which the defendant had no reason to anticipate and 
to which his fault has not contributed is historically 
considered as a matter of affirmative defense which 
a defendant who relies thereon must plead and 
prove. Preston v. Farmers Irrigation District, 138 
Neb. 504, 293 N. W. 343. We see no reason why, ex- 
cept as necessarily implied from the substantive 
changes made by section 2-613, U. C. C., the basic 
rules on burden of proof should not continue. 

As we have already indicated, section 2-613, U. C. 
C., defines rights of both buyer and seller. How sec- 
tion 2-613, U. C. C., must be applied will depend upon 
who is plaintiff and which party is seeking benefit of 
the statutory provisions contained in that section. 
The only one of the several conditions of section 
2-613, U. C. C., which is in dispute in this case is that 
of fault causing the damage. 

Here the plaintiff buyer pled facts which, if 
proved, entitled him to damages under section 2-713, 
U. C. C., which prescribes the general rule of dam- 
ages for unexcused failure to deliver. He also al- 
leged the fact of damage to the property while in the 
defendant’s possession. At trial he introduced evi- 
dence which, without dispute, showed the damage 
was not the consequence of any fault on his part. He 
pled and made proof of facts which showed nonde- 
livery by the defendant seller. He offered proof of 
damages within the provisions of section 2-713, U. C. 
C. Did he also need to prove the seller was at fault? 
Stated in another way, in the absence of evidence on 
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the point is it to be presumed that a defendant seller 
in possession when the goods are damaged or de- 
stroyed is without fault? 

The provision of section 2-613, U. C. C., ‘‘goods suf- 
fer casualty without fault of either party,” is not 
very artfully drawn. However, we believe its pur- 
pose is that indicated by Nordstrom. It is possible 
to conjure many hypothetical situations in which 
complex problems on burden of proof may be raised 
in connection with that condition. We decide only 
the issue which the posture of this case and the evi- 
dence present. 

It would defeat the implicit purpose of section 2- 
613, U. C. C., if it were construed to enable a defend- 
ant to take advantage of an absence of evidence as 
to his fault to limit damages for nonperformance. 
Yet this would be the practical effect of requiring 
the plaintiff buyer in this case to prove that the dam- 
age was not caused by the defendant’s fault. Under 
the posture of the case before us, it was incumbent 
upon the defendant seller to prove the damage oc- 
curred without his fault if he wished to have the 
benefit of the damage limitation provision of section 
2-613, U. C. C. We hold the trial court erred in plac- 
ing the burden of proof on the plaintiff on that issue. 

While the above error requires reversal, it is not 
dispositive of the entire case. The defendant, in his 
answer, tendered the defense of mutual rescission. 
The evidence tending to support that defense has 
been previously summarized. It was, if believed by 
the trier of fact, sufficient to establish that the par- 
ties agreed to return to the status quo. The District 
Court did not make any finding on that issue. Nei- 
ther did it make any general finding for the defend- 
ant from which we might be able to infer that that 
issue was decided in the defendant’s favor. A gen- 
eral finding that the judgment should be for a cer- 
tain party warrants the conclusion the trial court 
found in his favor on all issuable facts. Henkle & 
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Joyce Hardware Co. v. Maco, Inc., 195 Neb. 565, 239 
N. W. 2d 772; Burgess v. Curly Olney’s, Inc., 198 
Neb. 158, 251 N. W. 2d 888. 

Absent either a specific finding on the issue or a 
general finding for the defendant, it is necessary 
that the issue be considered on the retrial. On this 
issue we call attention to the provisions of section 2- 
720, U. C. C., which are as follows: ‘‘Unless the con- 
trary intention clearly appears, expressions of 
‘cancellation’ or ‘rescission’ of the contract or the 
like shall not be construed as a renunciation or dis- 
charge of any claim in damages for an antecedent 
breach.”’ 


REVERSED AND REMANDED FOR 
A NEW TRIAL. 
BosLAuGH, J., concurs in result. 


Rita ANN DANIELSON, APPELLEE, V. Davin D. 
DANIELSON, APPELLANT. 
285 N. W. 2d 494 


Filed November 20, 1979. No. 42486. 


1. Appeal and Error: Evidence: Records. Any assignment of error 
requiring an examination of evidence cannot prevail on appeal in 
the absence of a bill of exceptions. 

2. Divorce: Statutes: Child Support. The filing of a financial state- 
ment under the provisions of section 42-359, R. R. S. 1943, is waived 
if the parties proceed without objection to hearing or trial without 
such filing. 

3. Divorce: Child Support: Minors. The modification of child sup- 
port payments requires proof of a materiai change in circum- 
stances and when found to be in the best interests of the children, 
all subsequent to the entry of decree. 


Appeal from the District Court for Douglas Coun- 
ty: JeRRY M. Girnick, Judge. Affirmed. 


Robert G. Decker, for appellant. 
Mitchell & Demerath, for appellee. 
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Heard before Krivosna, C. J., WHITE, and HaAsTINGs, 
JJ., and Rist and Bartu, District Judges. 


Rist, District Judge. 

This is an appeal by respondent, David D. Daniel- 
son, from an order of the District Court for Douglas 
County, Nebraska, modifying a decree of dissolution 
by increasing the amount of child support due from 
respondent to petitioner, Rita Ann Danielson, for the 
minor children of the parties. 

The marriage of the parties was dissolved by de- 
cree on January 5, 1976, at which time petitioner was 
awarded custody of the three minor children of the 
parties and respondent was ordered to pay child sup- 
port to petitioner in the amount of $100 per month 
per child, plus 30 percent of certain commission in- 
come earned. 

On May 4, 1978, petitioner filed her application to 
modify the decree by raising the amount of child 
support for the children. Respondent answered, de- 
nying a material change existed in the circum- 
stances of the parties, and prayed that the applica- 
tion be dismissed. Subsequently, respondent filed a 
motion for summary judgment against petitioner on 
her application, which was heard and denied by the 
trial court. Trial was had on the application to 
modify on November 14, 1978, and on that date the 
trial court entered its order of modification requir- 
ing respondent to pay child support in the sum of $35 
per week per child. Respondent filed his motion for 
new trial, which was overruled, and he has per- 
fected his appeal to this court, assigning as error 
that the trial court erred in not sustaining his motion 
for summary judgment, in failing to dismiss the ap- 
plication because of petitioner’s failure to file her fi- 
nancial statement with the court, and in finding a 
material change in circumstances warranting the 
modification. Other specified assignments are es- 
sentially within the context of those noted above. 
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With respect to respondent’s contention that the 
trial court erred in failing to sustain his motion for 
summary judgment, we note that none of the evi- 
dence submitted at the hearing thereon is included 
in the bill of exceptions; therefore, such evidence is 
not before us for consideration. Brown v. Sham- 
berg, 190 Neb. 171, 206 N. W. 2d 846. An examination 
of the pleadings affords no basis on which to sustain 
the motion. On the record, therefore, the action of 
the trial court in denying summary judgment was 
correct. 

Respondent asserts that petitioner’s application 
should be dismissed for failure to file her financial 
statement pursuant to section 42-359, R. R. S. 1943. 
The record reflects that no such statement was filed 
by the petitioner incident to her application to modi- 
fy. In this case, the record shows no timely objec- 
tion was raised to such failure, the parties had re- 
course to discovery, and both were present at the 
hearing for examination and cross-examination con- 
cerning their financial conditions. This being the 
case, the failure to file such statement, if in fact it is 
required in this circumstance, was waived, such 
failure not rising to the level of being jurisdictional 
in nature. The trial court properly proceeded with 
the hearing. 

The key issue on appeal is whether the record sus- 
tains the finding of a material change in the circum- 
stances of the parties and the needs of the children 
subsequent to the entry of the original decree herein 
that would warrant the modification granted. Such 
a finding is the well-established requirement in this 
state. Tilden v. Tilden, 202 Neb. 226, 274 N. W. 2d 
860; Breiner v. Breiner, 195 Neb. 143, 236 N. W. 2d 
846. On appeal to this court the matter is considered 
de novo. The determination of the trial court will 
not ordinarily be disturbed, however, unless there is 
a clear abuse of discretion or it is clearly against the 
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weight of the evidence. Knight v. Knight, 196 Neb. 
63, 241 N. W. 2d 360. 

The evidence sustains findings of fact as herein- 
after set forth. At the time of trial on January 5, 
1976, respondent’s net income for the previous year, 
1975, was approximately $14,080.76. And while there 
is some question about it, his net income for 1976 
was at least $21,183.20, and for 1977 at least $18,929. 
His projected net income for 1978 at the time of trial 
on the application to modify was at least $14,855.35. 
Petitioner’s income at the time of the decree was 
$368 per month and at the time of trial on the appli- 
cation was $654.19 per month. 

Some question exists as to the accuracy of re- 
spondent’s income figures for the years subsequent 
to the decree, as he includes 30 percent of certain 
commissions therein as income in his computation 
thereof, but for the years 1976 and 1977 he reported 
the full amount of the commissions fer income tax 
purposes. 

At the time of the decree petitioner’s estimated ex- 
penses for herself and the minor children were 
$962.29 per month, and at the time of hearing on the 
application, based upon her record of expenditures, 
her continuing expenses were estimated at $1,019.17. 
In considering the latter it is noted that she included 
a monthly budget for food for herself and the three 
children at $125 per month, whereas at the time of 
the decree this expenditure was estimated at $250 
per month. Also noted are present expenditures of 
$40 per month for clothing for herself and the chil- 
dren, while at the time of the decree this was esti- 
mated at $75 per month. Petitioner has had to ob- 
tain additional money, some from respondent and 
some from borrowing, to purchase a refrigerator 
and to pay home fuel costs and other expenses. 

Respondent’s current estimated expenses for his 
own maintenance are $713.50 per month. 

The record further reflects that since the decree 
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respondent has made substantial monetary gifts to 
his children. Respondent suggests possible future 
business problems for one of his employers and a 
possible reduction in income, but does not document 
or detail the same. 

On this record, it is appropriate to conclude that 
while respondent’s 1978 income is probably less than 
that in 1976 or 1977, it is more than his earning ex- 
perience showed at the time of the decree. His pro- 
jected expenses show a financial capability of pay- 
ing the child support ordered by the trial court in its 
order of modification. More importantly, it is clear 
that while petitioner’s income has risen substantial- 
ly, her actual needs and those of the children are not 
being met by that income and the child support or- 
dered in the decree. This is particularly evident in 
the areas of food and clothing, which are shown by 
petitioner’s present budget expenditures to be dras- 
tically below any reasonable standard for herself 
and the children. It is not reasonable that petitioner 
should have to borrow additional money for such liv- 
ing expenses. In terms of the needs of the children 
a material change in circumstances is shown subse- 
quent to the decree that justifies the increase in the 
child support ordered by the trial court. 

We note that, in practical terms, respondent, un- 
der the decree, was paying $390 to $394 per month in 
child support. Under the court’s order of modifica- 
tion he will pay $105 per week, or $5,460 per year, 
which is an increase of from $61 to $65 per month. 
Taking into account the apparent need to increase 
the food and clothing budget for the children, the 
amount of increase is conservative. We are also 
aware of petitioner’s testimony that the portion of 
the decree providing for a percentage of respond- 
ent’s commissions as a part of the child support 
made that amount uncertain, resulting in difficulties 
in budgeting. This court has previously criticized 
the payment of child support upon such contingent 
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arrangements. Breiner v. Breiner, supra. It is 
therefore proper that the child support be fixed in 
stated amounts as set forth in the order of modifica- 
tion. 

Respondent’s assignments of error not considered 
here were not argued and are without merit. The 
order of the trial court modifying the amount of 
child support is affirmed. Petitioner’s attorney is 
allowed an attorney’s fee for his services in this 
court of $500, which is assessed to respondent. 

AFFIRMED. 


Lissi—E M. BLUE, APPELLEE, V. CHAMPION 
INTERNATIONAL CORPORATION, A CORPORATION, 
APPELLANT. 

285 N. W. 2d 511 


Filed November 20, 1979. No. 42504. 


1. Motions, Rules, and Orders: Trial: Evidence. The allegation ina 
motion for a new trial that there occurred errors of law duly ex- 
cepted to is sufficient to have reviewed the various rulings of the 
trial court on the admission or rejection of evidence. 

2. Summary Judgments. The question presented on a motion for 
summary judgment is not whether the evidence was sufficient to 
support a finding by the fact finder in favor of the moving party, 
but whether there exists no genuine issue as to any material fact so 
that under those facts the moving party was entitled to a judgment 
as a matter of law. 

Where reasonable minds may differ as to whether an infer- 

ence supporting the ultimate conclusion sought can be drawn, sum- 

mary judgment should not be granted. 


Appeal from the District Court for Douglas Coun- 
ty: THEODORE L. RICHLING, Judge. Reversed and 
remanded. 


John E. Hubbard of Kutak, Rock & Huie, for ap- 
pellant. 


John J. Higgins of Hisenstatt, Higgins, Kinnamon 
& Okun, P.C., for appellee. 
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Heard before KrivosHa, C. J., BosLAuGH, McCown, 
CLINTON, BRoDKEY, WHITE, and Hastincs, JJ. 


HastTinas, J. 

This is an appeal from an order of the District 
Court entered on October 3, 1978, which sustained 
plaintiff’s motion for summary judgment and en- 
tered final judgment in her favor directing defend- 
ant to make long-term disability payments under the 
provisions of an employee benefit program. De- 
fendant has appealed. 

Plaintiff became employed by defendant in the lat- 
ter’s printing shop as a machine operator in 1968. In 
1974 plaintiff began receiving temporary total dis- 
ability payments under the defendant’s long-term 
disability plan for its employees. Thereafter, she 
collected long-term disability benefits for 2 years, 
which are payable for that maximum term when the 
employee is prevented from performing the regular 
duties of her existing job. To qualify for payments 
beyond 2 years, it is necessary that the ‘‘disability 
prevents the Employee from engaging in any occu- 
pation or employment for which he is reasonably 
qualified by education, training or experience.’’ It 
is the interpretation of this portion of the disability 
plan in light of the evidence presented that is the 
subject of this lawsuit. 

In support of her claim, plaintiff offered medical 
reports in the form of letters from her physician, Dr. 
Tribulato, the most recent of which was dated Sep- 
tember 20, 1977, and stated: ‘‘I do not think she 
could stand or sit for a prolonged period of time or 
do any significant bending, lifting or carrying. * * * 
I do not think she is suitable for work.’’ She also of- 
fered a letter report from Dr. O’Neil dated June 13, 
1977, in which he said: ‘‘At the present time, I 
would agree that she has a disability which would 
preclude her from carrying out work involving 
heavy lifting, bending, stooping or climbing.’ To 
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the offer of the foregoing reports, defendant’s coun- 
sel objected in the following form: ‘‘Exhibits 5 
through 9, which are all medical reports from Dr. 
Tribulato, and the one from Dr. O’Neil, there is no 
objection for purposes of this motion and there is no 
objection as long as those reports are being offered 
to show the exchange of correspondence that took 
place between the parties to this action. There 
would be an objection if he is offering those for sub- 
stantive proof in support of his motion, because 
there would certainly be no proper and sufficient 
foundation for admitting that as proof of items con- 
tained in the reports. That should be done through 
deposition, I would think, or by testimony from the 
doctor. * * * The responses [to requests for admis- 
sions] that were made was that, ‘Yes, the reports 
were received.’ And, ‘Yes, this is what the report 
says.’ The only point I am trying to make is I don’t 
want those reports to substitute for Dr. Tribulato’s 
testimony for purposes of trial.’’ The reports were 
received by the court, to be considered for the pur- 
pose of ruling on the motion. 

Defendant’s objection was not made in a very art- 
ful manner. However, it is obvious that his objec- 
tion went to the hearsay quality of the evidence in 
view of the absence of a sworn statement by the 
physicians, and the objection should have been sus- 
tained. 

Section 25-1334, R. R. S. 1948, provides in part: 
“Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify to 
the matters stated therein.’’ Plaintiff’s contention 
that defendant failed to assign as error in its motion 
for a new trial the granting of the motion by the 
court and the ruling on the admission of evidence is 
without merit. Paragraph (d) provided: ‘‘The 
court’s decision * * * is not sustained by sufficient 
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evidence and is contrary to law;’’ and paragraph (e) 
provided: ‘‘Numerous errors of law occurring (sic) 
at the hearing on Plaintiff’s motion for summary 
judgment duly excepted to by the Defendant.’”’ The 
allegation in a motion for a new trial that there oc- 
curred errors of law duly excepted to is sufficient to 
have reviewed the various rulings of the trial court 
on the admission or rejection of evidence. Albright 
v. Peters, 58 Neb. 534, 78 N. W. 1063 (1899). 

The only other medical evidence submitted in re- 
gard to plaintiff’s condition consisted of letters from 
Dr. Kratochvil dated March 5, 1976, July 20, 1978, 
and July 24, 1978, which were received without ob- 
jection. These reports variously stated: ‘‘At this 
time, she is not able to do any bending or lifting, or 
perform any work which would require this type of 
activity. In this sense, she is totally disabled.” 
Also, ‘It is my opinion that she has a 20 percent 
permanent partial disability as a result of her back 
condition.” 

In respect to summary judgments, section 25-1332, 
R. R. S. 1943, provides in part: ‘‘The judgment 
sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law.”’ 

The question presented here is not whether the 
evidence, even including that mentioned above 
which should have been rejected, was sufficient to 
support a finding by the fact finder in favor of plain- 
tiff, but whether there exists no genuine issue as to 
any material fact so that under those facts plaintiff 
was entitled to a judgment as a matter of law. 
Green v. Village of Terrytown, 189 Neb. 615, 204 N. 
W. 2d 152 (1973). Additionally, where the fact to be 
established is the existence of total disability, as is 
here involved, it will depend to a certain extent on 
the inferences to be drawn from the evidence. 
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Where reasonable minds may differ as to whether 
an inference supporting the ultimate conclusion can 
be drawn, summary judgment should not be grant- 
ed. Pfeifer v. Pfeifer, 195 Neb. 369, 238 N. W. 2d 451 
(1976). 

We find that reasonable minds could differ as to 
the inferences to be drawn from the evidence in this 
case and, therefore, as to whether plaintiff is or is 
not totally disabled. Accordingly, the plaintiff is not 
entitled to summary judgment and the judgment is 
reversed and the cause remanded for further pro- 
ceedings. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. CoRY BEHRENS, 
APPELLANT. 
285 N. W. 2d 513 


Filed November 20, 1979. No. 42661. 


1. Criminal Law: Statutes: Sentences: Probation. Section 29- 
2262, R. R. S. 1943, authorizes confinement in the county jail for a 
period not to exceed 90 days as a condition of probation in cases of 
conviction of a misdemeanor as well as of a felony. 

2. Appeal and Error: Evidence: Records. Any assignment of error 
which requires an examination of the evidence cannot prevail on 
appeal in the absence of a bill of exceptions. 

3. Criminal Law: Statutes: Probation: Assault and Battery. A 
statute providing that as a condition to a sentence of probation the 
court may require a person convicted of assault to make reparation 
for the loss or damage caused by the crime empowers the trial 
court to impose a condition requiring a reasonable payment to the 
victim for ‘‘pain and suffering,’ in addition to medical expenses 
and lost wages. There is no abuse of discretion in imposing such 
condition. 


Appeal from the District Court for Holt County: 
Henry F’. Remmer, Judge. Affirmed. 


Forrest F. Peetz, for appellant. 
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Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Krivosna, C. J., BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInGcs, JJ. 


CLINTON, J. 

The defendant was charged in the District Court 
for Holt County, Nebraska, with the crime of assault 
with intent to inflict great bodily injury. He was 
tried by a jury and found guilty of the lesser offense 
of assault and battery. He received a sentence of 2 
years probation, subject, among others, to the fol- 
lowing conditions: (a) He shall be confined in the 
Holt County jail for 90 days with no credit for prior 
time in confinement. (b) He shall refrain from fre- 
quenting unlawful or disreputable places or consort- 
ing with disreputable persons, and he shall consume 
no alcohol in public or appear in public after con- 
suming alcohol. Any peace officer or probation offi- 
cer having reasonable cause to believe the defend- 
ant may have violated this provision shall forthwith 
bring him before the court for a hearing on said vio- 
lation. (c) He shall make restitution of the fruits of 
his crime in the amount of $160.50 to Western Insur- 
ance Company for medical bills and the amount of 
$500 to Dr. Julian Pickens for pain and suffering, 
and court costs. 

On appeal to this court, the defendant assigns and 
argues the following errors: (1) The sentence, in- 
cluding the 90-day jail term, is excessive and, in par- 
ticular, the court abused its discretion in not giving 
credit for ‘‘prior jail time.’’ (2) It was an abuse of 
discretion for the court to require that the defendant 
not be allowed to consume alcohol in public nor be 
allowed to appear in public after having consumed 
alcohol. (3) The court abused its discretion in re- 
quiring that, as a condition of probation, the defend- 
ant pay to the victim of the assault the sum of $500 
as compensation for pain and suffering. We affirm. 
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In support of his first assignment, the defendant 
advances several arguments: (1) Jail time is not 
an authorized condition of probation in misdemeanor 
cases. (2) In cases where the maximum penalty 
for conviction of a misdemeanor is 90 days, the im- 
position of a 90-day jail term, together with proba- 
tion, exceeds the maximum sentence authorized by 
law. (3) Under the holding of this court in State v. 
Nuss, 190 Neb. 755, 212 N. W. 2d 565, confinement 
may not be made a condition of probation. (4) If 
the defendant should violate the conditions of his 
probation, he could be sentenced to the maximum 
term of 6 months for assault and baitery. In that 
event, the total jail time would exceed the maximum 
sentence authorized by law. (5) The sentence is 
excessive under the circumstances. 

The defendant’s first argument is ill-founded. It is 
apparent the statutes expressly contemplate that the 
authorized conditions for probation described in sec- 
tion 29-2262, R. R. S. 1943, are applicable to misde- 
meanor convictions. Section 29-2260 (2), R. R. S. 
1943, provides in part: ‘‘Whenever a court considers 
sentence for an offender convicted of either a misde- 
meanor or a felony, the court may withhold sentence 
of imprisonment unless, ....’’ That statute, in 
subsection (4), then authorizes a sentence of proba- 
tion in lieu of imprisonment. Section 29-2262, R. R. 
S. 1948, expressly authorizes jail time as a condition 
of probation. The two statutes are part of the same 
act and must be construed together. We hold that 
section 29-2262, R. R. S. 1948, authorizes confinement 
in the county jail as a condition of probation in the 
case of a conviction of a misdemeanor. 

Arguments (2) and (4) above are hypothetical. 
The maximum jail sentence for assault and battery 
is 6 months. The jail time of 90 days, together with 
the sentence of probation, does not exceed the maxi- 
mum authorized by law. The question posed by ar- 
gument (4) will arise only if the defendant violates 
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the terms of his probation and then receives a sen- 
tence. The problem raised is simply not before us 
at this time. As to argument (3), our holding in 
State v. Nuss, supra, is not applicable. The 1975 
amendment to section 29-2262, R. R. S. 1943, author- 
izing jail time as a condition of probation, was the 
specific legislative response to State v. Nuss, supra. 

As to the defendant’s fifth argument, we note 
there was no bill of exceptions filed in this case. We 
do not know the details and circumstances of the as- 
sault. Any assignment of error which requires an 
examination of the evidence cannot prevail on ap- 
peal in the absence of a bill of exceptions. Hanson 
v. Hanson, 198 Neb. 675, 254 N. W. 2d 699; State v. 
Griger, 190 Neb. 405, 208 N. W. 2d 672. However, the 
presentence investigation is in the record before us. 
An examination of that report, which includes infor- 
mation as to the defendant’s past criminal record, 
clearly indicates the court did not abuse its discre- 
tion in imposing the sentence it did. 

The defendant’s claim that the court abused its 
discretion in restricting the defendant’s use of alco- 
hol is clearly unmeritorious. The presentence in- 
vestigation indicates conclusively the abuse of al- 
cohol is a major factor contributing to the defend- 
ant’s unsocial conduct. 

The contention that the court erred in requiring 
the defendant to pay to the victim of his assault the 
sum of $500 as compensation for pain and suffering 
is not sustainable. The imposition of such a condi- 
tion comes within the terms of condition (j) of sec- 
tion 29-2262, R. R. 8. 1948, which provides in part: 
“|. . to make such reparation as the court deter- 
mines to be appropriate for the loss or damage 
caused’”’ by the crime. 

The Court of Appeals of the State of Washington, 
in answering a similar contention under a virtually 
identical statutory provision, held that a statute pro- 
viding that, as a condition to suspension of sentence, 
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a court may require a convicted person to make res- 
titution to any person or persons who have suffered 
loss or damage by reason of the commission of the 
crime in question, empowered the trial court, as a 
condition of suspending sentence upon a conviction 
of assault in the third degree, to require restitution 
to the victim for pain and suffering, in addition to 
medical expenses and lost wages, and there was no 
abuse of discretion in imposing such condition. State 
v. Morgan, 504 P. 2d 1195 (Wash. App., 1973). In the 
absence of a bill of exceptions we cannot, of course, 
make any judgment that the amount is excessive. 
AFFIRMED. 

McCown, J., concurring in part and dissenting in 
part. 

I concur generally with the holdings of the ma- 
jority opinion, but I dissent from that portion of the 
opinion which impliedly sanctions the disallowance 
of any credit for time spent in jail awaiting sentence 
against the maximum 90-day jail confinement time 
authorized to be imposed in a sentence of probation. 

In this case the sentence of probation specifically 
provided, as a condition of probation, that the de- 
fendant was to be confined in the Holt County jail for 
a period of 90 days, ‘‘with no credit for past time 
spent in said Holt County Jail.”” The record reflects 
that the defendant had spent 43 days in the county 
jail before he was released on bail on the charges in- 
volved here. By denying any credit for jail time, 
the District Court has imposed a period of 133 days 
imprisonment in the county jail as a condition of 
probation. 

There can be no doubt that, in the absence of stat- 
ute, the court has no power to impose any period of 
imprisonment as a condition of probation. State v. 
Nuss, 190 Neb. 755, 212 N. W. 2d 565 (1973). A statute 
authorizing imprisonment as a condition of proba- 
tion was adopted in Nebraska in 1975. Section 29- 
2262, R. R. S. 1948, provides that as a condition of 
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a sentence of probation in any case, the court may 
require the offender to be confined in the county jail 
for ‘‘not to exceed 90 days.”’ 

This court has held that where the maximum term 
of a sentence of imprisonment is the statutory maxi- 
mum for the offense, credit for jail time previously 
served must be given. See State v. Blazek, 199 Neb. 
466, 259 N. W. 2d 914. Under a sentence of probation 
for any offense, misdemeanor or felony, the statu- 
tory maximum period of confinement that may be 
imposed as a condition of probation is 90 days. Rea- 
sonable concepts of justice require that credit for 
jail time previously served must be given whenever 
the statutory maximum period of confinement is im- 
posed as a condition on any sentence of probation. 

In the case now before us, any defendant who had 
not been confined in jail for failure to furnish bail 
prior to trial and sentencing could not be required to 
serve more than 90 days in jail under any sentence 
of probation, including the one actually pronounced. 
The defendant here, however, will be required to 
serve 133 days in jail under the sentence now ap- 
proved by this court simply because he could not 
raise bail for a period of 43 days. To require a de- 
fendant who is poor to spend more days, weeks, or 
months in jail than a rich defendant, who receives 
an identical sentence for the identical crime, simply 
because the defendant who is poor cannot raise the 
money for bail, constitutes rank injustice under any 
civilized standard of measurement. To sanction 
such sentencing is contrary to the fundamental con- 
cepts of even-handed justice. The sentence of pro- 
bation here should be modified by granting credit of 
43 days for time spent in jail awaiting sentencing. 
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Mip-STATES EQUIPMENT COMPANY, A NEBRASKA 
CORPORATION, APPELLANT, V. JOHN G. POEHLING, 
APPELLEE. 

285 N. W. 2d 689 


Filed November 27, 1979. No. 42228. 


1. Evidence: Appeal and Error. When credible evidence on ma- 
terial questions of fact is in irreconcilable conflict, this court will 
consider the fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version of the facts 
rather than the other. 

2. Appeal and Error. We review the record de novo on this appeal 
and reach an independent conclusion on such record without 
reference to the findings of the District Court. 

3. Equity: Interest. Courts of equity, in decreeing or refusing 
interest, generally follow the law; interest is sometimes allowed 
by courts of equity, in the exercise of a sound discretion, when it 
would not be recoverable at law. 


Appeal from the District Court for Saunders County: 
BRYCE BARTU, Judge. Affirmed. 


John W. Herdzina of Abrahams, Kaslow & Cass- 
man, for appellant. 


Michael J. Mooney of McCormack, Cooney, Moo- 
ney & Hillman, for appellee. 


Heard before KrivosHa, C. J., CLINTON, and WHITE, 
JJ., and STANLEY and GITNIck, District Judges. 


GITNICK, District Judge. 

This is an action brought by the appellant seeking 
damages for breach of an oral joint venture agree- 
ment between the parties hereto and further seeking 
an accounting of materials, labor, and overhead ex- 
pense which the appellant contends were wrongfully 
appropriated by the appellee. The District Court 
found that the parties were engaged in a joint ven- 
ture and determined the amount due from appellee. 
We affirm the judgment of the District Court. 

The facts are confusing. In summary and simply 
stated, the appellee, John G. Poehling, is a developer 
-of a leased recreational lake area known as Woodcliff 
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owned by Woodcliff, Inc., a corporation. Appellant, 
Mid-States Equipment Company, is engaged in the 
general construction business. Poehling and Mid- 
States Equipment Company, by its president, Gor- 
don Erickson, agreed to a joint venture known as 
Mid-States Recreation Company for building cabins 
at Woodcliff pursuant to an oral understanding made 
in 1966 under which (a) Mid-States would cover all 
construction costs for labor and materials and keep 
the books and records; (b) Poehling would serve as 
general manager of the project to build cabins and 
was to be paid a salary, an expense allowance, and a 
discretionary bonus; and (c) profits from the sale 
of cabins constructed by the joint venture were to be 
divided between Poehling and Mid-States, but there 
was no understanding that Poehling was to stand 
any portion of the losses. 

The joint venture encountered difficulties and 
there were no profits. Approximately on Labor Day 
of 1969, appellee was advised by appellant that they 
should no longer continue constructing cabins under 
the joint venture. 

From January 1, 1969, forward the appellant 
charged the losses of the joint venture to the appel- 
lee based upon appellant’s claimed modification of 
the original joint venture agreement. 

The accounting records maintained by the appel- 
lant and the accounting records kept by appellee do 
not agree and are in substantial dispute concerning 
labor and materials used by appellee on nonjoint 
venture cabins and on work done personally by ap- 
pellee. 

The parties further disagree on (a) the disposi- 
tion of a model cabin completed after termination of 
the joint venture agreement; (b) whether appellee 
agreed to guarantee certain accounts receivable due 
the joint venture; (c) whether certain cabins built 
by appellee were in fact joint venture enterprises; 
and (d) whether the appellant is indebted to the 
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appellee for the ground rent for the lot upon which 
appellant’s solely owned cabin stands. 

The principal events involved in this litigation took 
place in the period of years from 1967 through 1971, 
except as to the claim for the model cabin which is 
now owned by the appellant. This litigation com- 
menced in 1972 and did not reach trial until 1978. 
The trial court, at the close of appellant’s evidence, 
granted a partial directed verdict finding that an 
oral joint venture existed to construct recreational 
cabins and to share profits; that the appellee was 
permitted to build cabins for his own account in ad- 
dition to his responsibilities to the joint venture; that 
appellee agreed to pay losses incurred by the joint 
venture for the year 1969 and interest thereon; and 
that appellant failed to sustain its burden of proof 
that appellee was to pay for certain accounts receiv- 
able, or that the model cabin was to be assigned and 
credited to the appellant in consideration for credit 
against losses guaranteed by the appellee for 1969 and 
1970, or that the cost of certain labor and materials 
used in the construction of cabins for appellee’s per- 
sonal account were not paid. The court further de- 
termined that the appellant was not indebted to the 
appellee for any ground rent for the lot upon which 
appellant’s solely owned cabin stands. 

The trial court then proceeded as upon an account- 
ing action and determined that appellant was en- 
titled to recover from the appellee for certain mater- 
ials and labor, and for the losses of the joint venture 
for 1969 and 1970. Whereupon, the court directed the 
sale of the model cabin with the proceeds of sale to 
be divided in the proportion of 60 percent to appel- 
lant and 40 percent to appellee after payment to ap- 
pellant of construction costs for the cabin, and after 
payment to appellant of the cost of materials and 
labor and operating losses for 1969 and 1970. Certain 
accounts receivable were assigned in the same pro- 
portions, provided that if the proceeds available for 
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distribution from the sale of the model cabin were 
insufficient to pay appellant as above set forth, then 
the appellee’s interest in the accounts receivable, to 
the extent necessary, should be used to compensate 
appellant for any such deficiency; and in the event 
such interest of the appellee in the accounts receiv- 
able was insufficient, then a judgment against the 
appellee in the amount of any deficiency should be 
awarded the appellant. 

The appellant appeals from the overruling of its 
motion for new trial and assigns as error that the 
trial court erred (a) in finding the model cabin not 
to have been transferred to the appellant in consid- 
eration of the reduction of the appellee’s indebted- 
ness for the construction cost of this cabin; (b) in 
finding that the model cabin was an asset of the joint 
venture and should be sold and the proceeds distrib- 
uted as set forth in the court’s order; (c) in failing 
to find that appellee used materials and labor paid 
for by appellant in cabins built by appellee for his 
personal account and not requiring the appellee to 
account to the joint venture for profits on such cab- 
ins; (d) in failing to find that appellee agreed to 
guarantee payment of all accounts receivable; and 
(e) in failing to award prejudgment interest on the 
amounts found to be due from the appellee. 

The evidence adduced by the parties is essentially 
variant and confusing as the result of memories of 
the witnesses affected by the long delay between the 
commencement of this action in 1972 and the trial in 
1978. It would do no good to set forth the testimony 
as presented. The determination of this case 
resolves itself into a decision of the weight and per- 
suasiveness of the evidence presented by both par- 
ties. In determining the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of 
testifying. Metropolitan Life Ins. Co. v. SID No. 222, 
ante p. 350, 281 N. W. 2d 922 (1979). Furthermore, 
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our review of the facts is subject to the rule that 
when credible evidence on material questions of fact 
is in irreconcilable conflict, this court will consider 
the fact that the trial court observed the witnesses 
and their manner of testifying and accepted one ver- 
sion of the facts rather than the other. Gasper v. 
Moss, ante p. 24, 281 N. W. 2d 213 (1979). As an 
equity case, we review the record de novo on this ap- 
peal and reach an independent conclusion on such 
record without reference to the findings of the Dis- 
trict Court. 

An examination of the record convinces us that the 
judgment of the trial court should be affirmed. 

The appellant finally urges that the trial court was 
in error in not awarding prejudgment interest on the 
amounts found due from the appellee. A substantial 
dispute existed between the parties as to the amount 
owed, and the amounts found to be due were ascer- 
tainable only by the court from a complex and 
voluminous record. 

The question of the allowance of interest in equity 
matters, such as actions for an accounting, are usu- 
ally discretionary with the court based on presented 
equities. Cumming v. Cumming, 193 Neb. 601, 228 
N. W. 2d 296 (1975). As stated in 47 C. J. S., Interest, 
§ 3, pp. 18 and 14: ‘‘Courts of equity, in decreeing or 
refusing interest, generally follow the law; and, on 
the other hand, it has been said that courts of law 
are sometimes affected by equitable considerations 
in the allowance of interest. Nevertheless, interest 
is sometimes allowed by courts of equity, in the ex- 
ercise of a sound discretion, when it would not be re- 
coverable at law. These courts, it has been said, 
will, in their discretion, allow or withhold interest 
as, under all the circumstances of the case, seems 
equitable and just, except in cases where interest is 
recoverable as a matter of right.’’ 

In our view of this case, the trial court did not 
abuse its discretion in not allowing prejudgment in- 
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terest. While the trial court did not assign a reason 
for disallowing prejudgment interest, in our view, if 
for no other reason, the failure of the appellant in 
prosecuting the litigation filed by it and permitting 
the case to linger for 7 years, not calling up motions, 
and not promptly filing amended pleadings is 
grounds sufficient to justify the court’s action. Fur- 
thermore, we are not unmindful of the substantial 
dispute which existed in this litigation as to the 
amount due which was ascertainable only by trial of 
the issues. We, therefore, are of the opinion that no 
prejudgment interest is due the appellant. 

We conclude that the assignments of error made 
by the appellant and the arguments advanced there- 
under are without sufficient persuasive effect, and 
the judgment of the District Court in all matters is 
amply sustained by the evidence and the law and is 
correct. 

AFFIRMED. 


DENNIS B. ANDERSEN, APPELLANT, V. LINDA M. 
ANDERSEN, APPELLEE. 
285 N. W. 2d 692 


Filed November 27, 1979. No. 42461. 


1. Divorce: Alimony: Property. Expectations of income may be 
considered in an allowance of alimony but are not properly con- 
sidered in the division of property. 

2. Divorce: Alimony. In considering an award of alimony, the court 
should properly take into account the circumstances of the parties, 
the duration of the marriage, and the ability of the supported 
party to engage in gainful employment. 


Appeal from the District Court for Douglas County: 
JeRRY M. Gitnick, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


Hunter & Katz, for appellant. 
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Mitchell & Demerath, for appellee. 


Heard before Krivosna, C. J., WHITE, and HASTINGS, 
JJ., and Rist and Bartu, District Judges. 


WHITE, J. 

This is an appeal from the District Court for Doug- 
las County in a marriage dissolution action. Appel- 
lant, petitioner below, Dennis B. Andersen, appeals 
from the part of the decree of the court with respect 
to division of marital property, alimony, and child 
support. We affirm the judgment of the trial court 
in part, and in part reverse and remand. 

The parties were married in 1962 and had, at the 
time of the marriage, a limited amount of property 
of approximately equal value consisting of stock 
owned by the appellant in Peter Kiewit & Sons and a 
savings account of appellee, Linda. Two children 
were born to the parties, Eric, now 16, and Amy, 11. 
The parties prospered financially. They had an in- 
terest in and owned property above obligations, ac- 
cording to the findings of the trial court, of approxi- 
mately $240,000. Of that amount, the trial court, in 
its division of property, awarded the appellee ap- 
proximately $118,000, and the appellant $123,000. It 
is the value of several of the individual items to 
which appellant’s first assignments of error are 
addressed. 

In its computation of the value of the investment 
property, Pivots, Ltd., the court concluded the net 
value was $16,300. The appellant points out that the 
true value is $6,300 and the larger figure is the result 
of a mathematical error by the trial court. The ap- 
pellee admits this error. The total property subject 
to division should be reduced by that amount. | 

The second item complained of is the amount of 
$20,000 which the court treated as an accounts re- 
ceivable due the appellant from certain clients of 
Andersen Development & Investment Company. 
The principal business of Andersen Development & 
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Investment Company is to act as consultant to var- 
ious lending institutions, and to owners or develop- 
ers of shopping centers and other complexes in their 
dealings with architects, contractors, engineers, etc. 
Dennis asserts, and Linda does not deny, that the 
$20,000 figure represents expected fees for work not 
performed as of the date of trial. The trial court 
does not point out, and we are unable to find, justifi- 
cation for this treatment. To us, it seems that the 
anticipated payment of a fee yet to be earned is in 
the same category as a salary expected to be paid 
and not yet earned. Dennis rightfully points out that 
the receipt of the payment is contingent on whether 
he is retained in the employ of his various clients 
and whether he actually accomplishes the work. 
While earning capacity or expectations of income 
may properly be considered in an allowance of ali- 
mony, they are not proper considerations in deter- 
mining the appropriate division of property. How- 
ard v. Howard, 196 Neb. 351, 242 N. W. 2d 884; 
Wheeler v. Wheeler, 193 Neb. 615, 228 N. W. 2d 594. 
The court was in error in considering the unearned 
income of the appellant as a property capable of 
being divided and considered in its property divi- 
sion. 

The next error claimed is that the trial court, in its 
division of property, treated certain gifts of jewelry 
that were given from Dennis to Linda as gifts to her 
and therefore excludable from the total marital 
estate in compiling a division, and yet included in 
the property division gifts of jewelry from Linda to 
Dennis. It is apparent that gifts made to another 
party during the course of a long marriage such as 
this should appropriately be a part of the entire mar- 
ital estate and the trial court abused its discretion in 
not so holding and in computing thereafter. 

The appellant next asserts that the trial court 
erred in the amount of the alimony awarded the ap- 
pellee, which was in the amount of $1,050 a month 
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for 121 months, and failed to take into account Lin- 
da’s ability to earn and to engage in an occupation. 
The evidence is that Linda was in good health and 
had not worked in the marriage except occasionally 
as a hostess in a family restaurant on a part-time 
basis where her earnings were never in excess of 
$1,500 per year. She is not shown to have any other 
skills other than a degree in speech some years be- 
fore. While we will confess some mystification, as 
did the trial court, as to the ability of the appellant 
to support himself and Linda in a rather gracious 
lifestyle, in view of the acknowledged expenditures, 
both his and hers, over a period of years, we hold 
that the trial court did not abuse its discretion. The 
evidence indicated that since the separation of the 
parties, some 15 months before the dissolution and 
for many years prior thereto, the appellant had been 
contributing to a separate bank account the identical 
sum of money, i.e., $1,800 per month, as the total of 
the child support and alimony payments now equals. 
In the alimony award, we do not find the trial court 
abused its discretion and did take into account the 
circumstances of the parties, the duration of the 
marriage, and the ability of the supported party to 
engage in gainful employment. See, § 42-365, R. R. 
S. 1943; Weber v. Weber, 200 Neb. 659, 265 N. W. 2d 
436. 

We have considered other assignments of error 
and the same are without merit. The judgment is 
therefore affirmed in part, and in part reversed and 
the cause remanded with directions to the trial court 
to remove from its computation of the marital estate 
the amounts of $10,000 and $20,000 as not appropriate 
parts of the marital estate; to include within the 
total marital estate the value of gifts of jewelry 
made by appellant to appellee; and to apply to the 
new balance of the marital figure the same percen- 
tage as applied by the court initially, which appel- 
lant’s computation suggests is 48.95 percent to 
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appellee and 51.04 percent to appellant. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


JOANN K. FALCONE, APPELLEE, V. FRANK S. FALCONE, 
APPELLANT. 
285 N. W. 2d 694 


Filed November 27, 1979. No. 42467. 


1. Divorce: Alimony: Property. When dissolution of a marriage 
is decreed, the court may order payment of such alimony by one 
party to the other and division of property as may be reasonable, 
having regard for the circumstances of the parties, duration of the 
marriage, a history of the contributions to the marriage by each 
party, including contributions to the care and education of the 
children, and interruption of personal careers or educational op- 
portunities, and the ability of the supported party to engage in 
gainful employment without interfering with the interests of any 
minor children in the custody of such party. 

2. Divorce: Property. This court is not inclined to disturb the divi- 
sion of property made by the trial court unless it is patently 
unfair on the record. 

3. Dlvorce: Property: Statutes. Under section 42-365, R. R. S. 1943, 
property distributions which are punitive in nature may be subject 
to modification. 


Appeal from the District Court for Douglas County: 
JERRY M. GiITNIcK, Judge. Affirmed as modified. 


Anthony 8. Troia, Troia Law Offices, P.C., for ap- 
pellant. 


Robert V. Burkhard, for appellee. 


Heard before BostaucH, McCown, C.LinTon, and 
BrRoDKEY, JJ., and Enpacort, District Judge. 


BRODKEY, J. 

Appellant herein, Frank S. Falcone, has appealed 
to this court from a decree entered by the District 
Court for Douglas County, Nebraska, dissolving the 
marriage of appellant and JoAnn K. Falcone, peti- 
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tioner-appellee. The sole assignment of error raised 
by appellant, whom we shall hereafter refer to 
as Frank, relates to whether a fair and equitable 
distribution of property was had. 

Frank and appellee, hereafter referred to as 
JoAnn, were married on January 15, 1976. Both par- 
ties had been married prior to this union and 
brought children from these previous marriages into 
their home. One child, Matthew G., was born as is- 
sue of this marriage on April 25, 1977. The care and 
custody of Matthew was placed in JoAnn and is not 
in issue. 

We herein are concerned solely with the property 
distribution, and whether the award of the trial court 
in this regard was equitable. The evidence adduced 
with regard to finances can be summarized as fol- 
lows. Frank brought with him into the marriage 
only certain household furnishings and a 1969 Cut- 
lass automobile. JoAnn’s holdings were substan- 
tially greater. She had a house, subject to an en- 
cumbrance; a 1973 Plymouth automobile; a certifi- 
cate of deposit (C.D.) in the amount of $2,500; a trust 
fund in the amount of $100,984.35; three $1,000 
C.D.’s; and household goods. She was also receiv- 
ing a social security check in the amount of $776 per 
month as surviving spouse benefits. She was like- 
wise receiving these benefits at the time of trial. 
Shortly after their marriage, the parties purchased 
a 1975 Ford automobile, trading the 1969 Cutlass in 
on the Ford. 

Frank was employed in the jewelry business prior 
to the marriage. In August of 1976, the parties 
formed a corporation, Falcone Jewelry, Inc., for the 
purpose of engaging in the jewelry business at the 
retail level. The idea for the business venture was 
Frank’s; however, JoAnn agreed to it and thought it 
would be a good idea. The only stockholders of the 
corporation were Frank and JoAnn. A loan to the 
business in the amount of $35,000, which was also 
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personally guaranteed by JoAnn and Frank, was ob- 
tained on September 9, 1976, by the corporation. 
Security for the loan consisted of a security agree- 
ment in the fixtures and inventory of the store, as 
well as a $40,000 C.D. held in JoAnn’s name. This 
C.D. was a part of the trust corpus which JoAnn 
caused to be terminated shortly after the marriage. 
Another portion of that corpus, in the amount of 
$11,000, was used to aid in the opening of the busi- 
ness, which occurred on September 20, 1976. A sec- 
ond loan in the amount of $20,000 was taken out by 
the corporation on January 11, 1978. 

Frank did not contribute any money to the busi- 
ness. However, he did work at the store on a full- 
time basis and provided his expertise in the jewelry 
business, gained from working in the field for 5 
years prior to the opening of the business. From the 
date of the opening of the business until the date of 
filing of this action in April of 1978, JoAnn either 
worked or was in attendance at the store on an aver- 
age of 1 to 2 hours per day. Upon filing this action, 
the court determined that the house should be sold 
and the business liquidated. The sum of $18,949.41 
was realized from the sale of the residence. Under 
a court order entered on May 12, 1978, Frank was 
ordered to liquidate the business. The inventory on 
hand as of April 17, 1978, was valued at $48,461.27 on 
a cost basis. Frank did not liquidate the business, 
as ordered, and the court thereafter ordered JoAnn 
to do so. She did so, and the amount received from 
said liquidation was $14,565.17. 

Following the liquidation, JoAnn satisfied the var- 
ious debts of the business, including the two loans to 
the bank, which were paid off on September 11, 1978, 
by turning over to the bank JoAnn’s $40,000 C.D., 
used as security for the loans. The excess remain- 
ing from the C.D. after the loans had been satisfied 
was turned over to JoAnn. Further evidence was 
presented with regard to financial and other impro- 
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prieties of Frank; however, reiteration of such evi- 
dence would serve no useful purpose. 

On the basis of the foregoing evidence, the trial 
court granted the petition of JoAnn and decreed that 
the marriage be dissolved. It also awarded the cus- 
tody of the minor child of the parties to JoAnn, 
limited the visitation rights previously granted to 
Frank, and further ordered Frank to make pay- 
ments of $40 per week as child support for Matthew, 
their minor child. The court also ordered Frank to 
pay alimony to JoAnn in the sum of $10 per year 
commencing January 1, 1979, for a period of 13 
years, terminable upon the death of either party, 
but not upon the remarriage of JoAnn. The court 
divided the property of the parties as follows: It 
awarded all the proceeds resulting from the sale of 
the family residence in the sum of $18,949.41, plus 
accrued interest, to JoAnn; and also awarded her 
the 1973 Plymouth Fury III automobile; a certificate 
of deposit in the amount of $40,000; certain items of 
personal property currently in the possession of 
JoAnn; and other items consisting of appliances 
and other property in the possession of Frank, who 
was ordered to return them to JoAnn. Frank was 
awarded all other items of personal property cur- 
rently in his possession, except those items previ- 
ously ordered returned to JoAnn. It is clear from 
the above that of all the actual property in existence 
and owned by the parties at the time of the decree, 
JoAnn was awarded practically all of said property. 
However, in addition to the foregoing awards, the 
court found that JoAnn had lost the sum of $49,338.71 
as a result of Frank’s actions, and ordered Frank to 
repay JoAnn that sum as a property settlement, 
payable $4,000 forthwith and the remainder in in- 
stallments of $300 per month, commencing No- 
vember 1, 1978, and with a like sum to be paid on 
the 1st day of each month thereafter until that sum 
is paid in full. The court further ordered Frank to 
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hold JoAnn harmless from any debts unpaid as a 
result of the operation of Falcone Jewelry, Inc., 
which are asserted against JoAnn personally. 

In its prior findings in the decree, the court found 
that from the assets acquired by JoAnn prior to her 
marriage to Frank, she had expended as a result of 
Frank’s urging and direction, or as required by the 
guarantee she signed for loans by Frank for Falcone 
Jewelry, Inc., the total sum of $49,338.71, consisting 
of the following items: (1) A 1975 Ford station 
wagon titled in the name of Falcone Jewelry, Inc., 
and transferred by Frank to his brother, for the sum 
of $4,430; (2) the original investment by JoAnn in 
Falcone Jewelry, Inc., in the amount of $11,000; and 
(3) the repayment of loans personally guaranteed by 
JoAnn for Falcone Jewelry, Inc., in the amount of 
$33,908.71. The above items totaled $49,338.71, which 
the court felt should be repaid by Frank to JoAnn. 
It is clear from the court’s decree that it treated the 
money and assets owned by JoAnn and invested in 
the business in the nature of a loan by her to Frank, 
which he should be required to repay by means of a 
so-called ‘‘property settlement’’ in this action. The 
question presented to us is whether the action of the 
trial court in this regard was equitable under the cir- 
cumstances. 

The distribution of property following a decree of 
dissolution is provided for in section 42-365, R. R. S. 
1943: ‘‘When dissolution of a marriage is decreed, 
the court may order payment of such alimony by 
one party to the other and division of property as 
may be reasonable, having regard for the circum- 
stances of the parties, duration of the marriage, a 
history of the contributions to the marriage by each 
party, including contributions to the care and educa- 
tion of the children, and interruption of personal car- 
eers or educational opportunities, and the ability of 
the supported party to engage in gainful employ- 
ment without interfering with the interests of any 
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minor children in the custody of such party. * * *.”’ 
(Emphasis supplied.) The fixing of alimony or 
distribution of property rests in the sound discretion 
of the District Court, and in the absence of an abuse 
of discretion, will not be disturbed on appeal. Phil- 
lips v. Phillips, 200 Neb. 253, 263 N. W. 2d 447 (1978); 
Schmer v. Schmer, 197 Neb. 800, 251 N. W. 2d 167 
(1977). This court is not inclined to disturb the divi- 
sion of property made by the trial court unless it is 
patently unfair on the record. Blome v. Blome, 201 
Neb. 687, 271 N. W. 2d 466 (1978); Tavlin v. Tavlin, 
194 Neb. 98, 230 N. W. 2d 108 (1975). 

A review of the record has convinced us that the 
property settlement in this case was not fair and 
reasonable. By its decree, it seems clear the trial 
court attempted to place JoAnn in the same finan- 
cial position she was in at the start of the marriage. 
While it is true that the contributions of the parties 
are properly considered in the distribution of prop- 
erty on the dissolution of a marriage, it is also true 
that we have never adopted a position that such 
awards shall be punitive. See concurring opinion of 
White, C. Thomas, J., in Theye v. Theye, 200 Neb. 
206, at p. 209, 263 N. W. 2d 92 (1978). We believe the 
award in this case was punitive. JoAnn, in effect, 
received all the marital property and, in addition, 
the sum of $49,338.71 for any losses sustained by her 
as a result of the marriage. Although it is true that 
JoAnn provided most of the financial wherewithal in 
connection with the establishment of Falcone Jew- 
elry, Inc., the fact remains and the record is undis- 
puted to the effect that the business itself, although 
corporate in form, was in fact a family business and 
joint enterprise, with the stock in the business being 
owned jointly by JoAnn and Frank; that Frank was 
the president and treasurer of the corporation and 
JoAnn was the vice president and secretary; and 
that there were no other shareholders. Although 
Frank invested little or no money in the enterprise, 
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the record reveals that he was an experienced jew- 
eler, had the expertise to run a jewelry store, and 
spent full time at this occupation, whereas JoAnn 
was working in the business only on an average of 
an hour or 2aday. Asa joint business enterprise, it 
seems clear that the parties were entitled to share 
the profits, if any, on a 50-50 basis and, except for 
the corporate form of the business, would have been 
also required to share the losses equally. Although 
it is true that Frank failed to abide by the order of 
the court to liquidate the business, whereupon the 
court ordered JoAnn to do so, the fact also remains 
that with an inventory which, under normal circum- 
stances, should have been sufficient to cover the out- 
standing indebtedness of the company on dissolu- 
tion, she disposed of the inventory, furniture, and 
fixtures for the total sum of only $12,644.50. It is 
true that JoAnn was required to and did pay off the 
balance on the two loans to the bank in the amount 
of $33,908.71. She should not be required to sustain 
the entire loss in this regard; and as a matter of 
fairness and equity, Frank should be required to sus- 
tain at least one-half of that loss. However, we do 
not conclude that fairness and equity require that 
Frank reimburse her the sum of $11,000 originally 
invested by her in the family business or the sum of 
$4,430 for the Ford station wagon, which items were 
included in the court’s decree in computing the total 
sum of the judgment awarded to JoAnn in the sum of 
$49,338.71. 

We conclude, therefore, that the decree of the trial 
court should be modified to require Frank to reim- 
burse JoAnn for one-half of the amount expended by 
her, which was $33,908.71, in paying off the balance 
owed by Falcone Jewelry, Inc., to the bank, and in- 
dividually guaranteed by the parties, which share 
amounts to the sum of $16,954.35, together with inter- 
est thereon at the legal rate, said sum to be payable 
on the same terms and conditions as set forth in 
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the decree entered by the trial court. 
As so modified, the decree of the District Court 
should be and hereby is affirmed. 
AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. WENDELL Birp Heap, 
APPELLANT. 
285 N. W. 2d 698 


Filed November 27, 1979. No. 42577. 


1. Criminal Law: Constitutional Law: Discrimination. The mere 
fact that a law affects a greater proportion of one race than an- 
other does not make it invalid under the Equal Protection Clause. 

2. Criminal Law: Constitutional Law: Discrimination: Proof. 
Mere selectivity in enforcement creates no constitutional defect. 
Before a claim of unlawful discrimination in the enforcement of 
criminal laws can be invoked, the defendant must allege and prove 
a deliberate selective process of enforcement based upon race. 

3. Criminal Law: Discrimination: Evidence: Proof. To support a 
defense of selective or discriminatory prosecution, a defendant 
bears a heavy burden of establishing at least prima facie (1) that 
while others similarly situated have not generally been proceeded 
against because of conduct of the type forming the basis of the 
charge against him, he has been singled out for prosecution, and 
(2) that the government’s discriminatory selection of him for 
prosecution has been invidious or in bad faith, i.e., based upon 
such impermissible considerations as race, religion, or the desire 
to ees his exercise of constitutional rights. 

Once a prima facie case is 

made, “the burden of proof shifts to the State to rebut the pre- 

sumption of unconstitutional action by showing that permissible 
racially neutral selection criteria and procedure have produced 
the monochromatic result. 


Appeal from the District Court for Sheridan County: 
ROBERT R. Moran, Judge. Affirmed. 


Charles Plantz and David J. Clegg, Western Ne- 
braska Legal Services, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 
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Heard before Krivosua, C. J., BoSLauGcH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 

Krivosna, C. J. 

The appellant, Wendell Bird Head, was charged in 
an information by the county attorney of Sheridan 
County, Nebraska, with the offenses of feloniously 
entering a building in violation of section 28-533, R. 
R. S. 1943, and robbery in violation of section 28-414, 
R. R. S. 1943. Bird Head had been convicted on at 
least two prior occasions with offenses resulting in 
prison sentences of not less than 1 year each and, ac- 
cordingly, the county attorney filed a supplemental 
information charging Bird Head as a habitual crim- 
inal under the provisions of section 29-2221, R. R. 8. 
1943. 

During the course of the trial, Bird Head alleged 
that the habitual criminal statute had been intention- 
ally and selectively enforced against him and other 
Native Americans by the county attorney on the ba- 
sis of race in violation of the Equal Protection 
Clause of both the Constitution of the United States 
and the Constitution of the State of Nebraska. After 
trial, a jury having been waived, the trial court 
found Bird Head not guilty of feloniously entering a 
building, guilty of robbery, and guilty of being a 
habitual criminal. Bird Head was sentenced by the 
trial court to a term of 15 years in the Nebraska 
Penal and Correctional Complex. On appeal to this 
court, Bird Head makes no objection to the trial 
court finding him guilty of robbery, but again as- 
serts that the filing of the habitual criminal charge 
is a result of selective enforcement against him and 
other Native Americans by the county attorney in 
violation of their equal protection rights. 

In overruling Bird Head’s claim of racial discrim- 
ination, the trial court specifically found that the 
evidence produced by Bird Head was insufficient to 
make a prima facie case and insufficient to establish 
that the habitual criminal statute had in fact been 
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applied against Bird Head and other Native Ameri- 
cans in an unlawful discriminatory manner. In re- 
viewing the record in this case, we concur with the 
conclusion of the trial court and affirm the judg- 
ment. 

Section 29-2221, R. R. S. 1943, provides in part: 
‘‘Whoever has been twice convicted of crime, sen- 
tenced and committed to prison, in this or any other 
state, or by the United States, or once in this state 
and once at least in any other state, or by the United 
States, for terms of not less than one year each, 
shall, upon conviction of a felony committed in this 
state, be deemed to be an habitual criminal, and 
shall be punished by imprisonment in the Nebraska 
Penal and Correctional Complex for a term of not 
less than ten nor more than sixty years * * *.’’ Bird 
Head does not argue that he has not twice previously 
been convicted of a crime, sentenced, and com- 
mitted to prison for a term of not less than 1 year 
each, and is not now convicted of a felony com- 
mitted in this state. Rather, he maintains that the 
evidence adduced by him at trial establishes a 
prima facie case of selective or discriminatory 
prosecution with regard to the habitual criminal act, 
thereby shifting the burden to the county to rebut the 
presumption of unconstitutional action. 

While the facts in this case may involve a compli- 
cated and serious matter, the legal principles ap- 
plicable are fairly clear. The central purpose of the 
Fourteenth Amendment to the United States Consti- 
tution is the prevention of official conduct which is 
discriminating on the basis of race. Washington v. 
Davis, 426 U. S. 229, 96 S. Ct. 2040, 48 L. Ed. 2d 597. 

In Washington v. Davis, supra, however, it was 
made clear that the mere fact that a law affects a 
greater proportion of one race than another does not 
make it invalid under the Equal Protection Clause. 
‘Disproportionate impact is not irrelevant, but it is 
not the sole touchstone of an invidious racial dis- 
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crimination forbidden by the Constitution. Standing 
alone, it does not trigger the rule, * * * that racial 
classifications are to be subjected to the strictest 
scrutiny and are justifiable only by the weightiest of 
considerations.’’ See, also, McLaughlin v. Florida, 
379 U.S. 184, 85 S. Ct. 283, 138 L. Ed. 2d 222. 

The Supreme Court of the United States, in the 
case of Oyler v. Boles, 368 U. S. 448, 82 8. Ct. 501, 7 L. 
Ed. 2d 446, noted that mere selectivity in enforce- 
ment creates no constitutional defect. Before a 
claim of unlawful discrimination in the enforcement 
of criminal laws can be invoked, the defendant must 
allege and prove a deliberate selective process of en- 
forcement based upon race. To support a defense of 
selective or discriminatory prosecution, a defendant 
bears a heavy burden of establishing at least prima 
facie (1) that while others similarly situated have 
not generally been proceeded against because of 
conduct of the type forming the basis of the charge 
against him, he has been singled out for prosecu- 
tion; and (2) that the government’s discriminatory 
selection of him for prosecution has been invidious 
or in bad faith, i.e., based upon such impermissible 
considerations as race, religion, or the desire to pre- 
vent his exercise of constitutional rights. These two 
essential elements are sometimes referred to as 
‘intentional and purposeful discrimination.’’ See, 
United States v. Berrios, 501 F. 2d 1207 (2d Cir., 
1974); United States v. Ojala, 544 F’. 2d 940 (8th Cir., 
1976); United States v. Johnson, 577 F.. 2d 1304 (5th 
Cir., 1978). 

It is within the discretion of the county attorney to 
decide whether a habitual criminal charge should be 
filed. State v. Reed, 187 Neb. 792, 194 N. W. 2d 179. 
The fact that the county attorney is permitted a cer- 
tain discretion and does not use the habitual crim- 
inal act in every instance does not make the act it- 
self or its application unconstitutional. State v. Gra- 
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ham, 192 Neb. 196, 219 N. W. 2d 723. 

To be sure, statistical evidence may serve an ex- 
tremely useful purpose in establishing the selective 
and discriminatory practices. Discrimination, 
often by its very nature, is done subtly and without 
clear overt acts. For that reason an invidious dis- 
criminatory purpose may be concluded from all the 
relevant facts, including the fact that it has been 
applied more often against one race than another. 
“The determination ultimately required demands a 
sensitive inquiry into such circumstantial and direct 
evidence of intent as may be available, * * *.’’ In- 
mates of Nebraska Penal, Etc. v. Greenholtz, 567 F. 
2d 1368 (8th Cir., 1977), cert. den., 99S. Ct. 132. 

The use of statistics in a disputed discrimination 
case does serve an important role. Teamsters v. 
United States, 431 U. S. 324, 97 S. Ct. 1843, 52 L. Ed. 
2d 396. Statistics showing racial or ethnic imbal- 
ance are probative, because such imbalance is often 
a telltale sign of purposeful discrimination. Casta- 
neda v. Partida, 430 U. S. 482, 97 S. Ct. 1272, 51 L. Ed. 
2d 498. Nevertheless, before placing reliance upon 
statistics, we must be sure that the figures are suf- 
ficiently representative as to be reliable. Bird 
Heard argues that a prima facie case was estab- © 
lished by him by proof sufficient to raise an infer- 
ence of discriminatory prosecution, relying upon 
United States v. Steele, 461 F. 2d 1148 (9th Cir., 
1972), and Inmates of Nebraska Penal, Etc. v. 
Greenholtz, supra. He maintains that, having made 
such a prima facie case, the burden shifted to the 
county to explain it away. The evidence upon which 
he relies to make his ‘‘prima facie case’’ was for the 
most part statistics provided by the county. 

It is true that once a prima facie case is made, the 
burden of proof shifts to the State to rebut the pre- 
sumption of unconstitutional action by showing that 
permissible racially neutral selection criteria and 
procedure have produced the monochromatic result. 
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Alexander v. Louisiana, 405 U. S. 625, 92 S. Ct. 1221, 
31 L. Ed. 2d 536. 

In this instance the prima facie case was not 
made. Contrary to Bird Head’s claim, a prima 
facie case is not established merely by introducing 
some slight evidence which might give rise to an in- 
ference of discriminatory prosecution. The burden 
is upon the defendant claiming selective or discrim- 
inatory prosecution to meet a two-fold test: (1) He 
must prove that others similarly situated have not 
been similarly prosecuted, but that he has been 
singled out for prosecution; and (2) the govern- 
ment’s discriminatory selection of him has been in- 
vidious or in bad faith. We believe an examination 
of the record in this case supports the trial court’s 
finding that the appellant failed to meet his burden 
in establishing the two-fold test, and therefore, failed 
to make a prima facie case. 

The evidence introduced by Bird Head disclosed 
that during the period from 1971 to 1977, 26 indi- 
viduals were eligible to be charged with violations of 
the habitual criminal act. Of that number, 18 were 
Native Americans (69.2 percent) and 8 were Cauca- 
sian (30.8 percent). Of those 26 individuals, 8 were 
charged as habitual criminals. Seven were Native 
Americans (87.5 percent) and 1 was Caucasian (12.5 
percent). On the basis of the figures introduced by 
Bird Head, 39 percent of the eligible Native Ameri- 
cans were charged as habitual criminals, but only 
12.5 percent of the eligible Caucasians were 
charged. Bird Head therefore argues that, having 
shown this disproportionate number, he has made a 
prima facie case of discrimination and the burden 
now shifts to the county to rebut that presumption. 
We believe, however, that Bird Head is wrong both 
with regard to the law in this regard and the evi- 
dence as introduced. 

The simple fact of the matter is that the statistical 
information relied on as Bird Head’s sole evidence 
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of discrimination is simply too inconclusive to meet . 
his burden. An inference of purposeful discrimina- 
tion can arise from any probative evidentiary 
source, including but not limited to statistics, but as 
the significance of statistical disparities lessens, the 
quality and quantity of nonstatistical evidence re- 
quired to raise the necessary inference become cor- 
respondingly greater. See Inmates of Nebraska Pe- 
nal, Etc. v. Greenholtz, supra. In the instance case, 
had one Native American less been charged and one 
more eligible Caucasian been charged, virtually no 
disparity at all would have existed between the num- 
ber eligible in each class and those actually charged. 
Such a result only points out the insignificance of the 
size of the group examined. 

Likewise, the trial court, in analyzing the eligible 
persons over a 7-year period, noted that in 1972, 
there was only one Caucasian who was eligible to be 
charged and in fact was charged, while during the 
same period there were two Native Americans 
eligible to be charged, and neither were so charged. 
In 1973, there were seven persons eligible to be 
charged, three of whom were Native Americans, 
and four of whom were Caucasian. Of that number 
only one, a Native American, was charged. In 1974, 
there was only one person eligible to be charged. In 
1975, while there were ten eligible to be charged, 
only one was Caucasian. Of the ten, only one, a Na- 
tive American, was in fact charged. 

The county attorney testified that there were a 
host of factors which were taken into account in de- 
ciding whether habitual criminal charges should be 
filed, including the nature of the crime in question 
and the previous crimes, whether there was the pos- 
sibility of obtaining a plea bargain by reason of 
filing the habitual criminal charge, and the total rec- 
ord of the individual. There was no evidence offered 
by Bird Head other than the numerical figures in 
support of Bird Head’s contention. For the reasons 
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discussed herein, we believe Bird Head failed to in- 
troduce evidence sufficient to establish the two-fold 
test required in such a case. Having failed to do so, 
the burden did not shift to the county to rebut the 
presumption, and the trial court was correct in find- 
ing against Bird Head on the issue of discrimination. 
Using the habitual criminal statute for purposes of 
discriminating against a minority class would 
clearly violate the Equal Protection Clause of both 
the United States Constitution and the Constitution of 
the State of Nebraska. Where sufficient evidence is 
presented to support such a claim, a court should not 
hesitate for a moment to stop such a practice. No 
justification for such an action could be given even 
within a county attorney’s broad discretion. The 
facts here simply do not make even a prima facie 
case of such discrimination and, therefore, the judg- 
ment and sentence must be affirmed. We have re- 
viewed the other assignments of error and in view of 
our decision find them to be without merit. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. TONY D. MUNSON, 
APPELLANT. 
285 N. W. 2d 703 


Filed November 27, 1979. No. 42643. 


1. Criminal Law: New Trial: Time: Statutes: Evidence. The 
general rule is that a motion for a new trial must be filed within 
10 days after the verdict is rendered. § 29-2103, R. R. S. 1943. 
An exception to the above rule is that in any criminal case where 
it shall be made to appear upon the motion of the defendant for 
a new trial, supported by affidavits, depositions, or oral testimony, 
that the defendant has discovered new evidence material to his 
defense which he could not with reasonable diligence have dis- 
covered and produced during the term within which the verdict 
under which he was sentenced was rendered, the District Court 
may set aside the sentence and grant a new trial if such motion is 
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filed within a reasonable time after the discovery of the new evi- 
dence. § 29-2103, R. R. S. 1943. 
2. New Trial: _ Evidence. New evidence tendered in support of a 
motion for a new trial on the ground of newly discovered evi- 
dence must be so potent that, by strengthening evidence already 
offered, a new trial would probably result in a different verdict. 

: . A motion for a new trial on the ground of 
newly discovered evidence is addressed to the sound discretion 
of the trial court and, unless an abuse of discretion is shown, its 
determination will not be disturbed. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public De- 
fender, and Dennis G. Carlson, for appellant. 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

Defendant below, Tony D. Munson, was charged 
and convicted by the court of driving with more 
than ten-hundredths of one percent of alcohol by 
weight in his body fluid, third offense. He was even- 
tually sentenced to imprisonment in the Nebraska 
Penal and Correctional Complex for a term of 1 
year, with 20 days credit for time already served, 
and was ordered to pay the costs of the action. On 
January 11, 1979, defendant filed a motion for a new 
trial, supported by affidavits, pursuant to section 29- 
2101(5), R. R. S. 1948, which motion was overruled 
by the Lancaster County District Court. He has now 
appealed to this court from that order, alleging as 
his sole assignment of error that the trial court 
erred in failing to grant the motion for a new trial 
based on newly discovered evidence. We affirm. 

By way of background, on October 18, 1977, Tony 
Munson (hereinafter referred to as Munson), was 
arrested for operating a motor vehicle while intoxi- 
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cated. He submitted to a chemical testing of his 
breath by the Lincoln police department and was 
found to have at least eighteen-hundredths of one 
percent by weight of alcohol in his body fluid. Trial 
to the court was held on February 27, 1978, and, as 
previously stated, the court found Munson guilty of 
the offense charged. 

At the trial, the arresting officer testified that he 
had witnessed a vehicle driven by Munson in a north- 
erly direction violate a stop sign, as a result of which 
the officer stopped the vehicle, observed Munson’s 
actions and speech, concluded that he was intoxi- 
cated, and placed him under arrest. Munson did not 
testify at the trial, and the testimony of the arresting 
officer as to the events preceding the arrest was un- 
controverted. 

Sentencing was originally set by the court for July 
25, 1978. However, Munson failed to appear for sen- 
tencing on that date, and the court thereafter issued 
a bench warrant for his arrest. Upon Munson’s re- 
turn to this state sentencing was had on December 
27, 1978. In addition to sentencing Munson to a term 
of imprisonment of 1 year in the Nebraska Penal 
and Correctional Complex, as previously stated, the 
court also suspended his- driving privileges for a 
period of 1 year from the date of his discharge from 
confinement. 

In support of his motion for a new trial based upon 
newly discovered evidence, counsel for Munson sub- 
mitted two affidavits, one from his client, Tony Mun- 
son, and the other from David Bruce, who was a pas- 
senger in the vehicle operated by Munson on the 
night of Munson’s arrest. In fact, the automobile in 
question was owned by Bruce’s parents. The state- 
ments contained in Bruce’s affidavit, if true, would 
tend to contradict the testimony of the arresting of- 
ficer. Both Bruce and Munson testified at the hear- 
ing on the motion for a new trial; and their testi- 
mony contradicted that of the arresting officer with 
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regard to the direction the vehicles were traveling, 
the location of the stop sign in question, and other 
facts relative to the alleged traffic violation relied 
upon by the arresting officer as probable cause for 
stopping Munson’s vehicle. It was further adduced 
at the hearing on the motion for a new trial that 
Bruce had entered the Marine Corps subsequent to 
Munson’s arrest on the evening in question, but prior 
to the trial itself. Bruce’s whereabouts were pur- 
portedly unknown to Munson until shortly before 
sentencing. Munson testified, however, that he 
knew Bruce was entering the Marine Corps, that 
Bruce’s parents and his brother resided in Lincoln, 
and that Bruce lived at home with his parents. 

In denying Munson’s motion for a new trial, the 
court stated as follows: ‘‘So the Court finds that the 
matter of the violation of the stop sign, that issue is 
not newly discovered evidence, material for the de- 
fendant which he could not, with reasonable dili- 
gence, have discovered and produced at the time of 
trial. He not only knew about it at the time of ar- 
rest, but he did not testify at the time of trial with 
regard to this issue. And he was present, of course, 
at the time of trial. 

‘‘Now, when we come to the matter of producing 
the testimony of the witness Bruce, the Court finds 
that, under the evidence, there was not due diligence 
and search made for him by which his deposition 
could have been taken at San Diego or to have him 
present at the time of trial, the defendant having tes- 
tified that he knew that this was part of an issue in 
the case with reference to the stop sign. 

‘‘He learned from the brother of the defendant 
that he was at boot camp in San Diego, California, 
according to his testimony today; and that could 
readily have been obtained, his address. Probably 
the precise address could have been obtained from 
his parents. And he did not state that the brother 
could not have given him the address. So there was 
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not reasonable search and inquiry as to the witness 
Bruce.”’ 

We have carefully reviewed the record and find 
that it fully supports the findings and conclusions of 
the trial court, as set forth above. It is the general 
rule that a motion for a new trial under section 29- 
2103, R. R. S. 1943, must be filed within 10 days after 
the verdict is rendered. State v. Applegarth, 196 
Neb. 773, 246 N. W. 2d 216 (1976); State v. Lacy, 195 
Neb. 299, 237 N. W. 2d 650 (1976). However, section 
29-2103, R. R. S. 1943, provides a limited exception to 
the above rule, and states: ‘‘In any criminal case 
where it shall be made to appear upon the motion of 
the defendant for a new trial, supported by affida- 
vits, depositions or oral testimony, that the defend- 
ant has discovered new evidence material to his de- 
fense which he could not with reasonable diligence 
have discovered and produced during the term 
within which the verdict under which he was sen- 
tenced was rendered, the district court may set 
aside such sentence and grant a new trial; Provided, 
that such motion is filed within a reasonable time 
after the discovery of the new evidence; * * *,’’ 
(Emphasis supplied.) ‘‘Reasonable diligence’’ re- 
quired of a party seeking a new trial on ground of 
newly discovered evidence means appropriate ac- 
tion where there is some reason to awaken inquiry 
and direct diligence in a channel in which it will be 
successful. Levi v. Oklahoma City, 198 Okla. 414, 
179 P. 2d 465 (1947). 

It must be noted, however, that even if the evi- 
dence in this case were considered to have been pro- 
duced with reasonable diligence, there are addi- 
tional requirements before a new trial may be 
granted. The rule is well established that newly dis- 
covered evidence must be of such a nature that, if 
offered and admitted at the former trial, it probably 
would have produced a substantial difference in re- 
sult. Such evidence must be relevant and credible, 
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and not merely cumulative. It must involve some- 
thing other than the credibility of witnesses who tes- 
tified at the former trial. State v. Smith, 202 Neb. 
501, 276 N. W. 2d 104 (1979); State v. French, 200 
Neb. 137, 262 N. W. 2d 711 (1978); Finnern v. Bruner, 
170 Neb. 170, 101 N. W. 2d 905 (1960). We have stated 
that new evidence tendered in support of a motion 
for a new trial on the ground of newly discovered 
evidence must be so potent that, by strengthening 
evidence already offered, a new trial would probably 
result in a different verdict. State v. Seger, 191 Neb. 
760, 217 N. W. 2d 828 (1974); State v. French, supra. 
The new evidence proffered by the defendant in sup- 
port of his motion for a new trial does not, in our 
opinion, even approach the requisite strength and 
potency required; and, at the most, would only re- 
sult in a conflict in evidence between the testimony 
of the arresting officer and the testimony of the wit- 
ness Bruce. Clearly, such additional evidence 
would not necessitate a finding that a different ver- 
dict would ‘‘probably”’ result. 

We conclude that, even assuming that the testi- 
mony of Munson’s witness, David Bruce, with re- 
gard to the direction of travel on the night in ques- 
tion could be considered as ‘‘newly discovered evi- 
dence,”’ it is clear that Munson could have with rea- 
sonable diligence discovered and produced this evi- 
dence at the trial. The main issue involved in the 
State’s case against Munson was whether the alleged 
violation did in fact occur. Munson was present at 
the trial, but he did not dispute the testimony of the 
arresting officer. We completely agree with the 
conclusion of the trial judge that the evidence in 
question was not ‘‘newly discovered evidence.”’ 

We also believe it is clear that Munson failed to 
use reasonable diligence in ascertaining the where- 
abouts of his witness, Bruce. He knew that Bruce 
was entering the Marine Corps, that he lived with 
his parents, and that they resided in Lincoln. He 
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had been to their residence ‘‘a couple times’’ prior 
to his arrest, and yet he did not inquire of the par- 
ents at any time subsequent to the arrest as to 
Bruce’s whereabouts. The most he did was to re- 
quest Bruce’s brother to ‘‘get hold of him [David 
Bruce] to see if he could get back for my trial.”’ 
Apparently, he failed to pursue the matter further. 
We reject his contention that he used ‘‘reasonable 
diligence’’ under the circumstances. 

The law is well established that a motion for a new 
trial on the ground of newly discovered evidence is 
addressed to the sound discretion of the trial court 
and, unless an abuse of discretion is shown, its de- 
termination will not be disturbed. State v. Wycoff, 
180 Neb. 799, 146 N. W. 2d 69 (1966). There was 
clearly no abuse of discretion in the instant case. 

In view of what we have stated above, the order of 
the trial court denying defendant’s motion for a new 
trial was correct and must be affirmed. 

AFFIRMED. 


Town & CouNTRY REALTY OF KEARNEY, INC., A 
NEBRASKA CORPORATION, APPELLEE, V. RICHARD M. 
GLIDDEN AND CYNTHIA J. GLIDDEN, APPELLANTS. 
285 N. W. 2d 828 


Filed December 4, 1979. No. 42502. 


1. Contracts: Rescission. The rescission of a contract by the parties 
as much requires the meeting of the minds as does the making of 
the contract. 

2. Agency: Brokers: Revocation. Though an agency to sell real es- 
tate may be revoked at any time before the sale, such revocation 
must be in good faith, and will not obtain to appropriate the 
broker’s services without compensation. 


Appeal from the District Court for Buffalo County: 
DEWAYNE Wo LF, Judge. Affirmed. 


J. Marvin Weems, P.C., Law Offices L. W. Cronk, 
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Of Counsel, J. Marvin Weems and Curtis A. Sikyta, 
for appellants. 


Ross, Schroeder & Fritzler, for appellee. 


Heard before BosLaucH, CLINTON, and McCown, 
JJ., and L. W. Ketty, JR., and CoLwe.u, District 
Judges. 


CoLWELL, District Judge. 

Defendants, Richard M. Glidden and Cynthia J. 
Glidden, appeal from a judgment granting plaintiff a 
realtor’s commission. Defendants sold their house 
themselves before the listing agreement expired. 

The issues were first litigated in the county court 
of Buffalo County, Nebraska, upon plaintiff’s peti- 
tion and defendants’ answer and cross-petition for 
damages. Defendants alleged unfair acts on the 
part of the plaintiff under section 59-1602, R. R. S. 
1948. The county court dismissed both the petition 
and cross-petition. Both parties appealed to the Dis- 
trict Court, pursuant to the provisions of section 24- 
541, R. R. S. 1943, where that court, on September 14, 
1978, entered a $2,541 judgment in favor of plaintiff 
and dismissed defendants’ cross-petition. Defend- 
ants appeal to this court, claiming error as follows: 
(1) Plaintiff breached its duty as a fiduciary; (2) 
the sale made by defendants was not within the 
terms of the listing contract; (3) the listing contract 
was mutually rescinded; and (4) plaintiff’s acts and 
practices were deceptive and unfair, in violation of 
section 59-1602, R. R. S. 1943. 

At the time the listing contract was executed, 
Richard was completing his undergraduate studies 
at Kearney State College and Cynthia had a degree 
in education and two years teaching experience. 

There is conflict in the evidence on all of the issues 
presented; however, as to the following facts there 
is little dispute. In September 1976, defendants 
bought their house in Kearney, Nebraska, for $41,000. 
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Kay Downing, a salesperson for plaintiff, negotiated 
this sale. In the spring of 1977, defendants were in- 
tending to move from Kearney. They made an ef- 
fort to sell the house on their own, originally asking 
$45,500. This asking price was later reduced, but 
they were unsuccessful in making a sale, and subse- 
quent contacts were made between plaintiff and de- 
fendants. Defendants informed plaintiff that the 
minimum selling price would have to be $44,500, 
since they had to net $42,000 from the sale in order to 
break even. A written listing contract was executed 
by defendants on July 30, 1977, employing plaintiff as 
their agent to sell their house for $46,000. Kay 
Downing was to be the salesperson. It was an exclu- 
sive contract, expiring October 30, 1977, reciting, in 
part: ‘‘I (We) agree to pay you for professional 
services a cash fee of 6% of the gross sale price, 
* * * to be payable on the happening of any one or 
more of the following events, to wit: If a sale is 
made, or a purchaser found, who is ready, willing 
and able to purchase the property before the ex- 
piration of this listing, by you, myself, or any other 
person, at the above price and terms or for any 
other price and terms I (we) may agree to accept, 
or if this agreement is revoked or violated by me, 
* * * or if within 90 [days] after the expiration of 
this listing I (we) make a sale of said premises to 
anyone due to your efforts or advertising done under 
this listing.’’ Within a few days plaintiff distributed 
the listing among other cooperating brokers in Kear- 
ney, placed newspaper advertisements, and con- 
ducted an open house for two hours on August 21, 
1977, which was attended by Myron and Pamela 
Hensel. On July 29, 1977, defendants bought a house 
in Ord, Nebraska, paying $500 down. On August 23, 
1977, the Hensels contacted defendants relative to 
renting the Kearney house, and defendants inquired 
as to the Hensels’ interest in buying the property. 
The next day Cynthia arranged with Kay for the re- 
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moval of the agent’s sign and lockbox from the 
premises, on the representation by Cynthia that they 
wanted to rent the house. The cooperating realtors 
were notified that the house could no longer be 
shown. Thereafter, on August 24, the Hensels again 
contacted defendants and, after brief negotiations, 
purchased the house on August 26, 1977, for $42,000. 
Defendants’ warranty deed in favor of the Hensels 
was recorded October 19, 1977. 

It is the obligation of the District Court upon an 
appeal de novo to reach an independent conclusion 
without reference to the decision of the county court, 
with the caveat that where evidence is in irreconcil- 
able conflict, the District Court should consider the 
lower court’s opportunity to observe the witnesses 
and their manner of testifying. Phillippe v. Bar- 
bera, 195 Neb. 727, 240 N. W. 2d 50. 

The review in this court of a law action is not de 
novo. A judgment of the District Court will not be 
set aside by this court on appeal unless it is clearly 
wrong and it is not supported by the evidence. Stitt 
Constr. Co. v. Canine’s Cupid, Inc., 199 Neb. 400, 259 
N. W. 2d 29. 

Defendants in their answer allege fraud and mis- 
representation by plaintiff through its agents in in- 
fluencing defendants to list their house for $46,000, 
claiming that this price was excessive and unrealis- 
tic. 

There is no merit to this defense. The listing price 
was openly discussed between the parties, defend- 
ants concurred in that figure, and shortly before 
signing the contract defendants were asking only 
$500 less. 

Defendants’ answer also claims that plaintiff oral- 
ly agreed that they could sell the house privately at 
any time without paying a commission, which condi- 
tion was not in the executed listing. The evidence 
on this issue is in conflict, with only defendants’ 
statements to support their claim. 
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The key issue here is whether or not the listing 
contract was mutually rescinded. 

“The rescission of a contract by the parties as 
much requires the meeting of the minds as does the 
making of the contract.’’ Utilities Ins. Co. v. Stuart, 
134 Neb. 413, 278 N. W. 827. See, also, Davco Realty 
Co. v. Picnic Foods, Inc., 198 Neb. 193, 252 N. W. 2d 
142; 17 Am. Jur. 2d, Contracts, § 490, p. 962. 

“Though an agency to sell real estate may be re- 
voked at any time before the sale, such revocation 
must be in good faith, and will not obtain to appro- 
priate the broker’s services without compensation.”’ 
Dunn v. Snell, 124 Neb. 560, 247 N. W. 428. See, also, 
Annotation, 69 A. L. R. 3d 1270; Annotation, 88 A. L. 
R. 716. 

From 17 Am. Jur. 2d, Contracts, § 492, p. 964, these 
rules are applicable: ‘‘* * * as a general rule * * * 
the parties to a written contract may rescind or 
cancel it orally, although evidence of rescission of a 
written contract by a subsequent parol agreement 
must be clear, positive, and above suspicion, * * *. 
An oral agreement rescinding a written contract 
must generally have the same elements of mutual 
consent and consideration as are necessary for the 
formation of other informal contracts.’’ Section 494, 
p. 967, states: ‘‘A contract may be rescinded or dis- 
charged by acts or conduct of the parties incon- 
sistent with the continued existence of the contract, 
and mutual assent to abandon a contract may be in- 
ferred from the attendant circumstances and con- 
duct of the parties.’’ 

In summary, defendants’ evidence was that when 
Mr. Hensel contacted them on August 23rd he said 
that he would not discuss purchasing the home until 
defendants’ listing contract with the plaintiff had 
been ‘‘nulled,’’ since Mrs. Hensel was a licensed real 
estate salesperson; he told Cynthia to have the list- 
ing ‘‘nulled’’ and not ‘‘voided.’’ The next day 
Cynthia went to plaintiff’s office and talked to Kay, 
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advising her that they were renting the house, and 
“T told her that we had found someone who would 
rent it if it wasn’t being shown and if it wasn’t going 
to be shown, we wanted the contract null.”” (Em- 
phasis supplied.) Cynthia understood that Kay 
would remove the contract from the file. Signifi- 
cant here is the direct testimony of Kay: ‘‘Well, 
then I do recall her saying ‘is there anything else we 
need to do’ and I said no. I guess I just didn’t think 
about it at all. They told me they wanted to rent it 
and I really didn’t worry about anything other than 
that. And then I did take the sign off and the lock- 
box off.’’ Kay also testified: ‘‘Q. Did you make 
any inquiry as to whether you would have a chance 
to list it in the future again at that time? A. I don’t 
remember that I did. I may have. According to 
him they were going to rent it and I assumed or 
from what they said, they would rent it and possibly © 
sell it again in the spring and maybe I did say we’d 
certainly like to have another chance at listing it.’’ 
Defendants concede the listing agreement permitted 
them to rent the house during its term; further, that 
they planned to sell the house and not rent it, except 
for a short term. 

Briefly, plaintiff's evidence was that defendants 
discussed with Kay the possibility of renting the 
house and Kay offered to help them rent it; that with 
a renter in the house it could be sold, but it would be 
more difficult to sell. 

Defendants were pressed for time and funds to 
move to Ord and complete the purchase of a house 
there. They were aware of plaintiff’s right to a 
commission under the terms of the listing agree- 
ment in the event they sold the house privately, and 
upon the suggestion of Myron Hensel they made an 
effort to protect themselves from such an obligation. 
It is clear defendants revoked plaintiff’s authority to 
sell the house by their sale, leaving the fact question 
of rescission for the trial court. From a full review 
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of the record the trial court could find that there was 
no mutual rescission of the contract, either express, 
implied, or by parol; that the plaintiff acted in good 
faith, with reasonable care, skill, and diligence, as 
defendants’ agent; that it performed its required 
fiduciary duties, including advertising, distribution 
of listing information, an open house, and showing 
the premises; and that defendants owed plaintiff the 
agreed commission. 

Defendants suggest that the District Court failed 
to consider the opportunity of the county judge to ob- 
serve the witnesses. There being nothing in the rec- 
ord to the contrary, we presume that the District 
Court did do so, and fully complied with the caveat 
of Phillippe v. Barbera, 195 Neb. 727, 240 N. W. 2d 50. 

Defendants argue that the assessment of $877.88 in 
costs against the defendants was unfair, burden- 
some, and exorbitant. These fees include tran- 
scripts and court fees of $354.88, and deposition fees 
of $520. We cannot say that the District Court was 
wrong in the assessment of the costs. 

It is not necessary to further discuss defendants’ 
claim that the acts of plaintiff were in violation of 
section 59-1602, R. R. S. 1943. The dismissal of de- 
fendants’ cross-petition was within the evidence and 
was correct. 

The judgment of the District Court in favor of 
plaintiff was supported by competent evidence and it 
should be affirmed. 

AFFIRMED. 
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DARRELL EIMPFIELD ET AL., APPELLANTS, V. AINSWORTH 
IRRIGATION DISTRICT, A PUBLIC CORPORATION, ET AL., 
APPELLEES. 

286 N. W. 2d 94 


Filed December 4, 1879. No. 42537. 


1. Motions, Rules, and Orders: Verdicts: Evidence. A motion for a 
directed verdict made at the close of a plaintiff’s case must be 
treated as an admission of the truth of all material and relevant 
evidence admitted favorable to the plaintiff who is entitled to the 
benefit of all proper inferences that can reasonably be deduced 
therefrom. 

2. Juries: Evidence: Proof. In every jury case, at the conclusion of 
plaintiff’s evidence, there is a preliminary question for the court to 
decide, when properly raised, not whether there is literally no evi- 
dence, but whether there is any upon which a jury can properly 
proceed to find a verdict for the plaintiff, upon whom the burden of 
proof is imposed. 

3. Contracts. The general rule is where a contract is executed but its 
effectiveness or fulfillment is dependent upon the doing of an 
agreed-upon condition before it shall become a binding contract, 
such contract cannot be enforced unless the condition is performed. 


Appeal from the District Court for Brown County: 
Henry F.. Reimer, Judge. Affirmed. 


Hutton & Garden, P.C., for appellants. 
Rodney J. Palmer, for appellees. 


Heard before KrivosHa, C. J., WHITE, BRODKEY, 
and Hastincs, JJ., and Howarp, District Judge. 


HASTINGS, J. 

This was an action brought by plaintiffs as owners 
of land within the defendant Ainsworth Irrigation 
District’s (District) boundaries for damages to their 
crops caused by an alleged breach of contract to de- 
liver irrigation water by the District and the indi- 
vidual defendants as directors of the District. The 
second cause of action alleges that the claimed acts 
constituting the breach by defendants were ‘‘* * * 
arbitrary and capricious and constituted unjust dis- 
crimination against the plaintiffs * * * contrary to 
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the Constitution * * *.’’ As such, it states no addi- 
tional grounds for recovery; and as will be shown 
later on, there was no evidence to support such alle- 
gations. At the conclusion of plaintiffs’ evidence the 
District Court sustained defendants’ motion to dis- 
miss, made on the basis of a failure of the evidence 
to support a verdict in favor of plaintiffs. Plaintiffs 
have appealed. 

Plaintiffs assign as error the rejection by the trial 
court of exhibits 7 and 42 offered by them and, gen- 
erally, the trial court’s failure to submit the case to 
the jury. 

The evidence questions may be disposed of at the 
outset. Exhibit 7 was a letter dated July 22, 1967, 
from Robert and Genevieve Hopkins, the plaintiffs’ 
predecessors in title to the farmland involved in this 
litigation, directed to the defendant Henry 8. Miles 
as president of the District. It obviously had no 
bearing upon and was irrelevant to this action. Ex- 
hibit 42 was a copy of some 34 pages from what ap- 
pears to be a textbook or reference book on the gen- 
eral subject of Federal Reclamation Law, according 
to the title appearing at the top of each page. It con- 
tains paraphrased excerpts from congressional acts 
on the subject, historical data, and comments by an 
unknown author. Although not artfully made, de- 
fendants’ objections can be interpreted as relating to 
a lack of foundation and relevancy, and as such 
were properly sustained. 

A motion for a directed verdict made at the close 
of a plaintiff’s case must be treated as an admission 
of the truth of all material and relevant evidence ad- 
mitted favorable to the plaintiff who is entitled to the 
benefit of all proper inferences that can reasonably 
be deduced therefrom. Bohling v. Farm Bureau 
Ins. Co., 191 Neb. 141, 214 N. W. 2d 381 (1974). ‘In 
every jury case, at the conclusion of plaintiff’s evi- 
dence, there is a preliminary question for the court 
to decide, when properly raised, not whether there is 
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literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict 
for the plaintiff, upon whom the burden of proof is 
imposed.’’ Durrett v. Baxter Chrysler-Plymouth, 
Inc., 198 Neb. 392, 253 N. W. 2d 37 (1977). 

The District is an irrigation district organized in 
Brown County, Nebraska, under the provisions of 
section 46-101 et seq., R. R. S. 1943. The District re- 
ceives the water it disperses under contract with the 
United States Bureau of Reclamation. 438 U. S. C. 
A., § 423e, the so-called ‘‘excess acre law,’’ requires 
in part that all contracts with irrigation districts 
shall provide that all irrigable land held in private 
ownership by any one owner in excess of 160 acres 
shall not receive water for such excess acres until 
compliance is had with certain requirements as may 
be prescribed by the Secretary of the Interior. 

The plaintiffs own and farm approximately 705 
acres of farmland located in Brown County, having 
acquired title from Mrs. Empfield’s brother and his 
wife, Robert and Genevieve Hopkins, in 1972. Ac- 
cording to Darrell Empfield, plaintiffs and the Hop- 
kins had been farming the land as partners from 
1966 until transfer of the title of the land to plaintiffs 
in 1972. With ownership spread among four part- 
ners, some 490 acres of the land had been certified to 
receive irrigation water from the District prior to 
1972. On June 27, 1972, plaintiffs received a letter 
from the District to the following effect: ‘‘Your pur- 
chase of land from Robert W. Hopkins and wife will 
make you excess of the 160-acre limitation law. Be- 
fore we can deliver water to any of your acres, it 
will be necessary for you to take care of these ex- 
cess acres.”’ At trial, Darrell Empfield stated he 
had been working around reclamation projects doing 
land leveling for a good many years and had been 
aware of the excess acre law for 20 or 25 years. 

In 1972, Darrell Empfield desired to expand his ir- 
rigated acreage. On November 14th of that year, he 
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attended a meeting of the board of directors of the 
District. The minutes reflect the following official 
action: ‘‘Darrel Empfield requested to have ap- 
proximately 80 acres of land being in the W144 NW%4 
of Section 35, T31N R23W, the N% and SW of Sec- 
tion 34, T31N R23W, and the NEY of Section 8, T30N 
R23W rounded out and squared up to development 
and brought into the District. The Board approved 
this action providing he pays the back assessments 
and takes care of his excess acres. Final approval 
rests with the U.S.B.R.”’ It can be said without fear 
of contradiction that the foregoing terms constitute 
the contract which forms the basis of plaintiffs’ 
present action. 

It is apparent from the action by the board of the 
District that two conditions were attached to the 
agreement to furnish water to plaintiffs’ excess 
acres, i.e., payment of the back assessments and 
taking care of the excess acres. There is no ques- 
tion but what plaintiffs paid all back assessments. 
However, in spite of the District’s repeated warn- 
ings, both oral and written, plaintiffs admit that 
their attempts to take care of the excess acres con- 
sisted of the creating of two corporations, owned 
solely by the Empfields, in order to spread out the 
ownership of the land, and the drafting of deeds cov- 
ering part of the land, naming a hired man and an 
adult daughter of Mrs. Empfield as grantees, nei- 
ther of which deeds was delivered or recorded. None 
of these actions were approved by the District. 

Plaintiffs acknowledged that they had received 
both oral and written notice about their excess 
acres. They received exhibit 9, a letter dated 
March 14, 1973, from the District, which said in part: 
‘Final approval has now been received from the 
Bureau of Reclamation on land changes you wish 
made * * *, * * * However, in order for you to re- 
ceive water on any land in excess of 320 acres, you 
must clarify your excess acre standing. If this has 
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not been done prior to watering season, the Ains- 
worth Irrigation District will designate which 320 
acres will be eligible to receive water and only those 
320 acres can be watered. We are taking this action 
* * * as we feel we can choose 320 acres to be wa- 
tered more in line with your thinking than can the 
Bureau.” Plaintiffs received exhibit 10, a letter 
dated April 13, 1973, from the District: ‘‘The Board 
* * * has asked me to call to your attention again 
the fact that you are in excess of the 160-acre limita- 
tion law. This is the last notice you will receive. 
* * * Therefore, if we do not receive from you prior 
to April 23 any clarification of your excess standing, 
we will forward this to the Bureau of Reclamation 
and they will designate to bring you in compliance 
with the excess acre law. Those acres designated 
as excess will not be eligible to receive water.’’ The 
District again wrote plaintiffs on July 30, 1973: 
“This is to inform you that you have until August 1, 
1973 to designate which 320 acres you wish to receive 
water on, or to otherwise complete land area 
changes to clear your excess acre standing, or we 
will designate for you, and water to the remainder of 
your acreage will be discontinued. We hesitate to 
take this action; * * * and we must comply with our 
contract with the Bureau of Reclamation.”’ Finally, 
the U. S. B. R. wrote a letter to plaintiffs dated Au- 
gust 9, 1973, recounting three of the previously ig- 
nored letters written to them by the District. The 
bureau then went on to designate 320 acres, by de- 
scription, as being eligible to receive water, and the 
remaining 250.3 acres which would be ineligible to 
receive water until satisfactory ownership changes 
had been made. Finally, although the District had 
furnished water for three waterings during the sum- 
mer, on August 11, 1973, it closed and padlocked the 
gates, preventing additional water for the 250 acres. 
As a result, according to plaintiffs, they raised only 
about 65 bushels per acre on those 250 acres rather 
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than the expected 135 bushels. It is this act of the 
District in cutting off additional irrigation water that 
the plaintiffs claim constituted a breach of contract. 

Other than the attempts at incorporation and the 
nondelivered deeds previously mentioned, Darrell 
Empfield testified that Mr. Kutz of the McCook 
Bureau of Reclamation told him he had 10 years to 
comply with the excess acre law. However, this 
was pure hearsay and utterly without foundation. It 
was also contrary to the rejected exhibits which 
plaintiffs had offered. 

Nothing further was done by the plaintiffs to com- 
ply with the excess acre requirements imposed by 
the United States Bureau of Reclamation on the Dis- 
trict and as indicated by the District in its minutes 
of November 14, 1972. 

Conceding the truth of all evidence offered by the 
plaintiffs, we are forced to the conclusion that plain- 
tiffs utterly failed to prove the performance of the 
condition precedent incumbent upon them in order 
to entitle them to enforce the contract against the 
defendants. ‘‘The general rule is where a contract 
is executed but its effectiveness or fulfillment is de- 
pendent upon the doing of an agreed-upon condition 
before it shall become a binding contract, such con- 
tract cannot be enforced unless the condition is per- 
formed.’’ Metschke v. Marxsen, 176 Neb. 240, 125 N. 
W. 2d 684 (1964). 

Plaintiffs’ claim that they were discriminated 
against, mentioned at the beginning of this opinion, 
is of no avail. It can be disposed of with the simple 
observation that, notwithstanding their allegations, 
there was no evidence that other owners of excess 
acres received water contrary to the excess acre 
law. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


Vou. 204] SEPTEMBER TERM, 1979 833 


State v. Selman 


STATE OF NEBRASKA, APPELLEE, V. MARK ANTHONY 
SELMAN, APPELLANT. 
285 N. W. 2d 832 


Filed December 4, 1979. No. 42685. 


Criminal Law: Courts: Jurisdiction. The power of a court to try an 
accused is not impaired by the fact that officers used unlawful 
force or deception to bring him from another jurisdiction to the 
place of trial. 


Appeal from the District Court of Hitchcock Coun- 
ty: Jack H. HENprRIx, Judge. Affirmed. 


Stephen A. Scherr, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before Krivosua, C. J., BosuauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


BosLauGH, J. 

Upon a plea of nolo contendere to shooting with in- 
tent to kill, wound, or maim, the defendant, Mark 
Anthony Selman, was sentenced to imprisonment for 
3 to 8 years. He has appealed and contends the trial 
court erred in not transferring the case to the ju- 
venile court, in overruling his plea in abatement, 
and that the sentence imposed was excessive. 

The defendant was 14 years of age at the time the 
offense was committed. The record shows that the 
defendant ran away from his home in Hastings, Ne- 
braska, on November 15, 1978, taking his father’s car 
and a shotgun. Later that same day he was discov- 
ered hiding in a culvert near Culbertson, Nebraska. 
The matter was reported to the chief of police of Cul- 
bertson who then went to the culvert area to appre- 
hend the defendant. 

After the chief of police had identified himself he 
approached the defendant. The defendant replied, 
“T am going to blow your head off.’’ He then fired 
the shotgun at the chief of police, twice striking him 
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in the face. The chief of police returned the fire, 
shooting over the defendant’s head and at his legs 
several times. The defendant shot at the chief of po- 
lice several more times and then drove away in the 
chief’s automobile. 

A state patrolman located the defendant west of 
McCook, Nebraska, and followed the defendant west 
on county roads and then south on highway 17. A 
roadblock had been set up by a deputy sheriff on 
highway 17 approximately 6.4 miles north of the 
Kansas line. When the defendant approached the 
roadblock, the deputy sheriff motioned the defend- 
ant to stop. The defendant did not stop but fired 2 or 
3 times at the deputy as he passed the roadblock. 

At a point approximately 1 mile north of the Kan- 
sas line, the defendant fired at the state patrol ve- 
hicle which was following him. The defendant con- 
tinued into Kansas where the car broke down and he 
was apprehended. 

The defendant was originally charged with steal- 
ing the automobile owned by the chief of police and 
three counts of shooting with intent to kill, wound, or 
maim. Pursuant to a plea bargain the defendant 
pleaded ‘‘no contest’’ to the charge of shooting at the 
chief of police with intent to kill, wound, or maim, 
and the other counts were dismissed. 

After the defendant had been arraigned in the Dis- 
trict Court he moved to transfer the case to the 
juvenile court. Following an evidentiary hearing 
the motion was overruled. 

It is unnecessary to discuss in detail the evidence 
which was received at this hearing. The record 
shows the defendant had been before the juvenile 
court on a number of occasions and had been com- 
mitted to the Nebraska Center for Children and 
Youth in 1976 and the Youth Development Center- 
Kearney in 1977. The record shows compliance with 
the requirements of section 43-202.01, R. R. 8S. 1948, 
and does not support the defendant’s contention that 
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his case should have been transferred to the juvenile 
court. The ruling on the motion to transfer was not 
erroneous. 

The plea in abatement was based upon the fact 
that the defendant was surrendered to Nebraska au- 
thorities by the Kansas authorities without extradi- 
tion. In this respect the record shows the defendant 
was not threatened, abused, or mistreated in any 
way. The defendant was brought to the state line by 
Kansas authorities and then voluntarily walked 
across the state line into Nebraska and surrendered 
to the sheriff of Hitchcock County, Nebraska. 

The applicable rule was stated in State v. Costello, 
199 Neb. 48, 256 N. W. 2d 97, as follows: ‘‘The 
‘power of a court to try an accused is not impaired 
by the fact that officers used unlawful force or de- 
ception to bring him from another jurisdiction to the 
trial.’ Maddox v. Sigler, 181 Neb. 690, 150 N. W. 2d 
251 (1967).’’ The plea in abatement was properly 
overruled. 

The defendant is now 15 years of age. He has 
been in various special education programs and in- 
stitutions. The psychiatric evaluations which have 
been performed show that the defendant functions 
intellectually in the average to slightly below aver- 
age range, and at about. the 7th grade level. He is 
undisciplined and has little control of himself. He 
has a long history of impulsive, violent, and destruc- 
tive behavior, but is not mentally ill in the sense that 
he is psychotic or amenable to treatment. He func- 
tions at about an age level of 4 emotionally. He is 
dangerous both to himself and other people and re- 
quires close supervision and constant monitoring. 

The report from the last evaluation recommended 
placement in a confinement facility. The psychi- 
atrist who testified at the hearing on the motion to 
transfer the proceeding to the juvenile court was un- 
able to recommend any treatment program or exist- 
ing institution in Nebraska as a place where the de- 
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fendant might be confined. He did not believe the 
defendant should be placed in a mental institution or 
the Youth Development Center-Kearney. He did not 
recommend placement in the men’s reformatory be- 
cause he believed the defendant would provoke 
retaliation from other inmates. 

It is apparent from the record that the defendant 
in this case must be confined. The only appropriate 
and available place of confinement is the penal com- 
plex. The term of imprisonment imposed was not 
excessive in view of the violent nature of the offense 
and the defendant’s past record. The recommenda- 
tion of the trial court that the defendant be permit- 
ted to serve his sentence at the Youth Development 
Center-Kearney until he becomes 16 years of age 
and that at some time he be placed in an Arizona re- 
habilitation facility was advisory only. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. PauL L. DouGuas, 
ATTORNEY GENERAL, RELATOR, V. CHARLES THONE, 
GOVERNOR OF THE STATE OF NEBRASKA, ET AL., 
RESPONDENTS. 

286 N. W. 2d 249 


Filed December 4, 1979. No. 42863. 


1. Constitutional Law. Article XIII, section 1, of the Nebraska Consti- 
tution, forbids, except as otherwise provided in that section, the 
state to contract debt or incur indebtedness in excess of $100,000. 

2. Constitutional Law: Statutes. The constitutional validity of an act 
of the Legislature is to be tested and determined by what the stat- 
ute authorizes under and by virtue of its provisions. 

3. Constitutional Law: Statutes: Bonds: Municipal Corporations. 
Section 8 of L.B. 571, Laws 1979, purports to authorize the state to 
guarantee, in unlimited amount, bonds issued by municipalities un- 
der section 9 of the act for the purpose of constructing alcohol 
plants and facilities. Even though the obligation of the state on 
such bonds may be secondary or contingent, the obligation is a debt 
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within the meaning of Article XIII, section 1, of the Nebraska Con- 
stitution. 

4. Constitutional Law: Legislature: Revenue. One purpose of the 
constitutional limitation on state indebtedness is to prevent the an- 
ticipation of revenue by the creation of obligations to be paid from 
revenue received in future fiscal periods. Obligations which are to 
be paid from revenue subject to appropriation by future Legisla- 
tures are subject to the state debt limitation provision. 

5. Constitutional Law: Legislature: Appropriation of Public Money. 
A declaration by the Legislature of the purpose for which money 
will or may be expended in the future does not constitute an ap- 
propriation within the meaning of Article III, section 22, of the Ne- 
braska Constitution. 

6. Constitutional Law: Statutes. A severance clause in a legislative 
act creates a presumption that, eliminating the invalid parts, the 
Legislature would have been satisfied with what remains. Such a 
clause, however, is merely an aid to interpretation and not an in- 
exorable command. 

When the invalid portions of a statute are so inter- 
woven with the rest of the act so that the act may not be operative 
with the void portions eliminated or where it is obvious from an in- 
spection of the act that the invalid portion formed the inducement 
for the passage of the act, the entire act ordinarily fails. 

8. Legislature: Public Purpose: Taxation. It-is for the Legislature 
to decide in the first instance what is and what is not a public pur- 
pose, but its determination is not conclusive on the courts. How- 
ever, to justify a court in declaring a tax invalid because it is not 
for a public purpose, the absence of public purpose must be so clear 
and palpable as to be immediately perceptible to the reasonable 
mind. 

9. Legislature: Public Purpose: Public Funds: Police Power. What 
is a public purpose is primarily for the Legislature to determine. A 
public purpose has for its objective the promotion of the public health, 
safety, morals, security, prosperity, contentment, and the general 
welfare of all the inhabitants. No hard and fast rule can be laid 
down for determining whether a proposed expenditure of public 
funds is valid as devoted to a public use or purpose. Each case 
must be decided with reference to the object sought to be accom- 
plished and to the degree and manner in which that object affects 
the public welfare. 


Original action. Judgment for the relator in ac- 
cordance with this opinion. 


Paul L. Douglas, Attorney General, Robert F. 
Bartle & Paul E. Hofmeister, for relator. 


Nelson & Harding, Brian K. Ridenour, Steven P. 
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Denton & John H. Heen, and Carl T. Curtis, Richard 
N. Thompson & Loel D. Brooks, for respondents. 


Heard before Krivosua, C. J., BosSLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


CLINTON, J. 

This is an original action commenced by the State 
of Nebraska on the relation of the Attorney General, 
against Charles Thone, Governor of the State of Ne- 
braska, and Larry Bare, Director of the Department 
of Economic Development of the State of Nebraska, 
the purpose of which is to enjoin the Governor and 
Director from attempting to implement the provi- 
sions of L.B. 571, Laws 1979, which became opera- 
tive June 1, 1979. L.B. 571 authorizes a plan for the 
development of alcohol plants and facilities in the 
State of Nebraska. The petition alleges the act is 
unconstitutional in several respects and that the re- 
spondents, unless enjoined from so doing, will imple- 
ment the act. The parties have agreed to a stipula- 
tion of facts which demonstrates that a justiciable 
issue exists. 

This court, on July 20, 1979, entered an order tem- 
porarily enjoining the Governor from entering into 
any agreement with any party for the construction 
of an alcohol plant and from expending or authoriz- 
ing the expenditure of revenue or public funds col- 
lected under the provisions of L.B. 571 for the pur- 
pose of constructing or guaranteeing the construc- 
tion of alcohol plants. That order did not enjoin the 
collection of additional gasoline tax as provided for 
in L.B. 571, nor did it enjoin the Governor’s prepara- 
tion and adoption of guidelines and criteria for appli- 
cations to construct, acquire, and operate plants and 
facilities. 

The purpose and proposed operation of L.B. 571 
may be described as follows. L.B. 571 contains a 
plan for the construction of plants and facilities for 
the manufacture of alcohol. Although L.B. 571 does 
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not specifically so state, it is evident from other leg- 
islation adopted at the same legislative session, to 
wit, L.B. 74, and from the stipulated facts that the 
manufacture of ‘‘agricultural ethyl alcohol’’ is con- 
templated. The purpose is the promotion of the use 
of ‘‘gasohol,’’ a motor fuel consisting of a blend of 
gasoline with 10 percent ethyl alcohol, 190 proof, pro- 
duced in Nebraska. § 66-821, R. S. Supp., 1979. 

The act authorizes the state to enter into agree- 
ments with counties and municipalities, or any com- 
bination thereof (hereinafter municipality), to build 
or otherwise provide for and operate such plants. 
The statute contemplates that the agreement be- 
tween the state and the municipality will include a 
lease of the plant to the state for a term not to ex- 
ceed 50 years, for rental periods of 12 months or less. 
Section 6 of the act provides in part: ‘‘All such 
leases shall be subject to the condition that there is 
in effect a yearly appropriation for the payment of 
any rentals and other sums due and payable on the 
first day of each rental period, and in the event that 
there is no yearly appropriation the lease termi- 
nates.’ § 66-826, R. S. Supp., 1979. When all pay- 
ments called for by the agreement have been made, 
the state may exercise ‘‘any option to purchase”’ 
contained in the agreement. § 66-829, R. S. Supp., 
1979. The state may sublease the plant, or the state 
and the municipality may enter into a management 
service contract with any person for the operation of 
the plant. 

All profits, as defined by the act, from the opera- 
tion of the plant are required to be paid into an ‘‘Al- 
cohol Plant Fund,’’ hereinafter APF. This fund will 
be described in more detail later in this opinion. 

To provide funds for the construction or other ac- 
quisition of the plant and facilities and to provide 
working capital, a municipality, which is a party to 
an agreement with the state, is authorized to issue 
and sell bonds and to pledge the revenue ‘‘of any 
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such municipality or county’’ for those purposes. § 
66-829, R. S. Supp., 1979. Revenue is not defined by 
the act. The term might be construed to not be lim- 
ited to operational profits, for the latter are required 
to be paid into the APF, which is a state fund. How- 
ever, it is not necessary for us to decide that ques- 
tion. 

The act also grants to the municipality for the pur- 
pose of carrying out the purposes of the act the pow- 
ers described in section 72-1403, R. R. S. 1943, a part 
of the state office building act. The powers so 
granted include the issuance of ‘‘. . . its general ob- 
ligation bonds in the manner and pursuant to the 
procedures as are otherwise provided by law, or in 
anticipation of the receipt by such municipality of 
any payments to be made by the state to such mu- 
nicipality for the supplying by the municipality to 
the state of such building or facility, or portions 
thereof, or in anticipation of the receipt of any other 
revenue with respect to the building or facility, in- 
cluding donations, to issue its revenue bonds in the 
manner and pursuant to the procedures as are other- 
wise provided by law and to secure such revenue 
bonds by a pledge of any or all of the revenue or 
other money to be derived by the municipality from 
its ownership or operation of such building or fa- 
cility, including any payments to be made to such 
municipality by the state for the use by the state of 
such building or facility, ... .” 

Section 72-1403, R. R. S. 1943, provides that such 
bonds are not obligations of the state and provides 
that each bond ‘‘shall recite therein in substance 
that such bond is solely the obligation of the munici- 
pality issuing the same and is not an obligation of 
the State of Nebraska nor a debt of the State of Ne- 
braska within the meaning of any constitutional or 
statutory limitation upon the creation of indebted- 
ness of the State of Nebraska and that the State of 
Nebraska is not, and in no event shall be, liable for 
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the payment thereof or interest thereon.”’ 

Section 8 of the act describes the APF. That fund 
comes from three sources: First, as already noted, 
profits, if any, from the operation of the plant. 
Second, a 1-cent per gallon increase in gasoline tax.’ 

‘Third, such funds as may be appropriated by the 
Legislature. Section 8 further provides: ‘‘The Al- 
cohol Plant Fund shall be used to make lease pay- 
ments, if necessary, in an amount sufficient to pay 
the principal of, interest on, and premium, if any, on 
the bonds issued pursuant to this act to finance alco- 
hol plants and to maintain amounts in any bond and 
bond reserve funds.’’ § 66-828, R. S. Supp., 1979. The 
money derived from the increase in gasoline tax is 
placed in the APF ‘‘only when calls or demands are 
made on such fund pursuant to lease agreements en- 
tered into under this act.”’ § 39-2215, R. S. Supp., 
1979. The Governor is authorized to use any 
amounts in the APF not utilized to make lease pay- 
ments to retire by purchase bonds issued by the mu- 
nicipality under the act. § 39-2215, R. S. Supp., 1979. 

Section 20 of the act provides that the powers con- 
ferred upon the municipality ‘‘shall be in addition 
and supplemental to the powers conferred by any 
other law and shall be independent of and in addition 
to any other provision of the laws of the State of Ne- 
braska with reference to the matters covered by this 
act.”” § 66-840, R. S. Supp., 1979. 

We find it necessary to address only three of the 
issues raised by the parties. They are: (1) Wheth- 
er the act authorizes the expenditure of public funds 
for other than a public purpose purportedly in viola- 
tion of Article XIII, section 3, and Article III, section 
18, of the Nebraska Constitution. (2) Whether im- 


'See § 2 of the act which amends § 39-2215, R. R. S. 
1943; § 3 which amends § 66-410, R. S. Supp., 1978; § 4 
which amends § 66-428, R. S. Supp., 1978; and § 5 
which amends § 66-605, R. S. Supp., 1978. 
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plementation of the bond financing provisions of the 
act authorizes the state to incur a debt in excess of 
the amount permitted by Article XIII, section 1, of 
the Nebraska Constitution. Related to issue (2) is 
the contention of the respondents that there is no 
debt because funds to be placed in the APF are pres- 
ently appropriated. (3) Whether, if the act is un- 
constitutional, the provision for the addition of a 
1-cent per gallon gasoline tax is severable and valid 
even though the balance of the act is void. 

We find: (1) The purposes of the act are public 
and not in violation of any constitutional provision. 
(2) The act in effect authorizes the state to guaran- 
tee payment of the bonds authorized to be issued by 
section 9 of the act and violates Article XIII, section 
1, of the Nebraska Constitution. (3) The act evi- 
dences a legislative intention that the added 1-cent 
gasoline tax is severable and may stand alone. 

PUBLIC PURPOSE 

The arguments of the relator that the act au- 
thorizes expenditures of public funds for private pur- 
poses is founded upon the premises: (1) The act 
contains no declaration of public purpose. (2) The 
act authorizes the expenditure of tax funds for de- 
velopment of a particular industry which traditional- 
ly has been one engaged in only by private enter- 
prise. (3) It enables the state to become a com- 
petitor of private enterprise. (4) It authorizes 
public funds to be used for the aid of private cor- 
porations and individuals, to wit, those who might be 
engaged as operators of the plants and facilities for 
compensation. 

The relator recognizes that the Constitution of Ne- 
braska contains no express provision against ex- 
pending funds for essentially private purposes, but 
rather is grounded on ‘‘the fundamental concepts of 
our constitutional system.’’ State ex rel. Beck v. 
City of York, 164 Neb. 223, 82 N. W. 2d 269; Oxnard 
Beet Sugar Co. v. State, 73 Neb. 66, 105 N. W. 716. 
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Relator also cites Chase v. County of Douglas, 195 
Neb. 838, 241 N. W. 2d 334. 

The principles which must guide this court in the 
determination of whether the act contemplates a 
public purpose are these: ‘‘It is for the Legislature 
to decide in the first instance what is and what is not 
a public purpose, but its determination is not conclu- 
sive on the courts. However, to justify a court in de- 
claring a tax invalid because it is not for a public 
purpose, the absence of public purpose must be so 
clear and palpable as to be immediately perceptible 
to the reasonable mind.’’ Chase v. County of Doug- 
las, supra. 

‘‘What is a public purpose is primarily for the Leg- 
islature to determine. A public purpose has for its 
objective the promotion of the public health, safety, 
morals, security, prosperity, contentment, and the 
general welfare of all the inhabitants. No hard and 
fast rule can be laid down for determining whether a 
proposed expenditure of public funds is valid as de- 
voted to a public use or purpose. Each case must be 
decided with reference to the object sought to be ac- 
complished and to the degree and manner in which 
that object affects the public welfare.’’ State ex rel. 
Douglas v. Nebraska Mortgage Finance Fund, ante 
p. 445, 283 N. W. 2d 12. 

“Tt is the province of the Legislature to determine 
matters of policy and appropriate the public funds. 
If there is reason for doubt or argument as to wheth- 
er the purpose for which the appropriation is made 
is a public or a private purpose, and reasonable men 
might differ in regard to it, it is essentially held that 
the matter is for the Legislature.’’ State ex rel. 
Douglas v. Nebraska Mortgage Finance Fund, su- 
pra. 

Additional guidance on what may or may not be 
considered a public purpose is to be found in the 
opinions of this court extending over a long period of 
time where the question has been considered. Ex- 


844 NEBRASKA REPORTS [VoL. 204 
State ex rel. Douglas v. Thone 


amples of improper expenditure of public funds for 
private purpose include the following: Oxnard Beet 
Sugar Co. v. State, supra (bounty paid directly to 
growers of sugar beets); State ex rel. Beck v. City of 
York, supra (the financing of specific private enter- 
prises with public funds). 

Examples of expenditures for public purposes in- 
clude: State v. Cornell, 53 Neb. 556, 74 N. W. 59 (is- 
suance of bonds to enable counties to participate in 
state expositions and fairs); Fisher v. Board of Re- 
gents, 108 Neb. 666, 189 N. W. 161 (scientific research 
to aid in the protection and preservation of food, in- 
cluding the manufacture and sale of hog cholera 
serum); Standard Oil Co. v. City of Lincoln, 114 Neb. 
243, 207 N. W. 172 (provision in city home rule char- 
ter allowing city to engage in the business of selling 
gasoline, held, under conditions then existing, not to 
violate the Nebraska Constitution as not being a pub- 
lic purpose); Chase v. County of Douglas, supra (ex- 
penditures for publicity and advertising to promote 
the general growth and industry even where the ex- 
penditures are made through the chamber of com- 
merce); State ex rel. Douglas v. Nebraska Mort- 
gage Finance Fund, supra (creation of a corporation 
to raise money through the sale of revenue bonds, 
proceeds of which are to be used to loan money to 
lending institutions and to purchase mortgages from 
them, all for the purpose of encouraging low-cost 
housing). 

In the case before us, the legislative history of the 
act as well as the stipulated facts indicate the public 
purpose appears to be founded upon the current 
energy shortage and a need to promote the use of ag- 
ricultural products by converting them to alcohol. 
The Legislature appears also to have found that pri- 
vate industry has not evidenced any intention of 
meeting the public need as perceived by the Legisla- 
ture. 

We have been cited no authority which holds that 
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any legislative act calling for the expenditure of 
public funds need contain an express declaration of 
public purpose. We hold there is no such require- 
ment. 

An examination of the cases which we have earlier 
cited seems to dispel the relator’s other contentions. 
Competition with private industry does not in and of 
itself make the expenditure one for a private pur- 
pose. The fact that the plants and facilities may be 
managed by private corporations or individuals un- 
der management contracts does not make the pur- 
pose private. This is clearly a case in which the 
court cannot say the legislative determination of 
public purpose is incorrect. 

THE CONSTITUTIONAL LIMITATION ON DEBT 

Article XIII, section 1, of the Nebraska Constitu- 
tion, provides in part: ‘‘The state may, to meet 
casual deficits, or failures in the revenue, contract 
debts never to exceed in the aggregate one hundred 
thousand dollars, and no greater indebtedness shall 
be incurred except... .’’ The exceptions need not 
be enumerated since none are applicable to the 
question before us. 

It is stipulated by the parties to this litigation that 
implementation of a project contemplated by the act 
will require, in one or more instances, the issuance 
of bonds in an amount in excess of $100,000, under 
section 9 of the act. 

The constitutional validity of an act of the Legis- 
lature is to be tested and determined, not neces- 
sarily by what has been done or possibly may be 
done under it, but by what the statute authorizes to 
be done under and by virtue of its provisions. United 
Community Services v. The Omaha Nat. Bank, 162 
Neb. 786, 77 N. W. 2d 576; State ex rel. Rogers v. 
Swanson, 192 Neb. 125, 219 N. W. 2d 726. 

The issue is whether the provision of section 8 of 
the act earlier quoted and repeated here authorizes 
the contraction of debt or the incurrence of an in- 
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debtedness within the meaning of Article XIII, sec- 
tion 1, of the Nebraska Constitution. ‘‘The Alcohol 
Plant Fund shall be used to make lease payments, if 
necessary, in an amount sufficient to pay the prin- 
cipal of, interest on, and premium, if any, on the 
bonds issued pursuant to this act to finance alcohol 
plants and to maintain amounts in any bond and 
bond reserve funds.’’ § 66-828, R. S. Supp., 1979. 

The plain and evident purpose of the quoted por- 
tion of section 8 is to assure that if profits from the 
operation of the plants and facilities are insufficient 
to pay the bonds, the state will pay them either from 
the 1-cent gasoline tax, or from other future appro- 
priations made by the Legislature, or from both 
such sources. The respondents concede the object 
of that provision is to commit the state to guarantee- 
ing payment of the bonds. We quote from their 
brief: ‘‘The second tier of the financing mechanism 
involves the establishment of a fund to assure the 
payment of the bonds. As a back-up to the revenues 
generated from operation of the alcohol plants and 
related facilities financed by the issuance of bonds, 
the Act authorizes the collection of certain moneys 
to in effect guarantee such bonds.’’ The obvious 
reason for such guarantee is to assure the mar- 
ketability of the bonds. No underwriter or investor 
would be likely to buy the bonds if required to rely 
solely upon the profitability of a particular venture 
and a lien upon the physical assets. 

The state is not to be the primary obligor on the 
bonds. However, previous opinions of this court, as 
well as the opinions of other courts which have had 
occasion to consider the question, make it very clear 
that even though the obligation of the state may be 
secondary or contingent, the obligation is nonethe- 
less a debt within the meaning of Article XIII, sec- 
tion 1, Nebraska Constitution. State ex rel. Meyer 
v. Duxbury, 183 Neb. 302, 160 N. W. 2d 88; Ruge v. 
State, 201 Neb. 391, 267 N. W. 2d 748; Rochlin v. 
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State, 112 Ariz. 171, 540 P. 2d 643. See, also, Austin 
v. Healy, 376 Dl. 633, 35 N. E. 2d 78; Hubbell v. Her- 
ring, 216 Iowa 728, 249 N. W. 430. 

In State ex rel. Meyer v. Duxbury, supra, the Leg- 
islature created a commission to issue bonds, the 
proceeds of which were then to be loaned to cities to 
finance waste water treatment facilities. The cities 
in turn were to issue to the commission their own 
bonds, payable from anticipated revenue. This 
court, in holding the financing plan created a state 
debt in violation of the Constitution, said: ‘‘But the 
act involved here authorizes a pledge of more than 
municipal bonds to secure the payment of the bonds 
issued by the commission. The act provides that the 
commission may pledge all or any part of the fees 
and charges to be received by the commission and 
all or any part of the assets of the commission as se- 
curity for the payment of the bonds and notes issued 
by the commission. The act also provides that the 
commission may establish debt service reserve 
funds, to secure the payment of its bonds, and that 
the Legislature may appropriate supplemental funds 
from the general revenue fund of the state to supply 
any deficiency so that the debt service reserve funds 
may be maintained at the full amount prescribed in 
the act. The act further provides that: ‘It shall be 
the policy of the state and it does hereby pledge and 
agree that, to the extent appropriations may be 
made from state funds for the limited purposes here- 
in indicated, the provisions hereof are intended as 
compensation to the commission as an agent of the 
state for the accomplishment of a state govern- 
mental purpose.’ ”’ 

In Ruge v. State, supra, the court held constitu- 
tional the principal parts of a financing plan for the 
acquisition of a state office building in Omaha, to be 
built by the city and financed in part through means 
of a lease by the city to the state. In that case, the 
lease was cancelable at the will of the Legislature, 
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and the act expressly provided the state had no bind- 
ing obligation beyond the current year’s rent. 

In the same case, however, we held unconstitu- 
tional a provision of the lease authorizing the state 
to pay liquidated damages upon termination of the 
lease, saying that such provision contravened the 
debt provision of the Constitution. We there said: 
“In Section 28 of the lease the lessee agrees to pay to 
the lessor, upon termination of the lease, as liqui- 
dated damages for the default by the lessee: ‘* * * 
the reasonable costs incurred by Lessor in reletting 
the Land and the Public Facility and the reasonable 
costs of alterations incurred by Lessor in reletting 
the same, or the reasonable costs to Lessor neces- 
sary to place the Land and the Public Facility, or 
either of them, in condition for reletting, which costs 
shall be paid by Lessee to Lessor upon notice to 
Lessee that such reletting has been accomplished or 
such alterations have been completed, as the case 
may be, and of the amount of the costs thereof.’ 
Under this provision the state assumes a liability of 
an undetermined amount, for which no appropria- 
tion has been made, and which will be payable, if at 
all, at some undetermined time in the future.’’ 
Ruge v. State, supra. 

In Rochlin v. State, supra, the Supreme Court of 
Arizona had occasion to succinctly point out that 
secondary or contingent liabilities are debt. It said: 
“Under Section 5 of Article 9, a debt can be either di- 
rect or contingent. <A direct debt occurs when the 
State borrows money, pledging its credit as the sole 
source of payment. A contingent or secondary debt 
occurs when the governmental unit guarantees pay- 
ment of revenue bonds, pledging its credit in the 
event that the revenues derived from the funded 
project prove inadequate to meet the bond obliga- 
tions.’’ Article 9, section 5, of the Arizona Consti- 
tution is, apart from the exceptions, substantially 
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the same as Article XIII, section 1, of the Nebraska 
Constitution. 

In State ex rel. Meyer v. Steen, 183 Neb. 297, 160 N. 
.W. 2d 164, we said: ‘‘One purpose of the constitu- 
tional limitation upon state indebtedness is to pre- 
vent the anticipation of revenue by the creation of 
obligations to be paid from revenue to be received in 
future fiscal periods. Art. XIII, § 1, Constitution of 
Nebraska.... Obligations which are to be paid 
from revenue subject to appropriation by future 
Legislatures are subject to the state debt limitation 
provision.’’ See, also, Ruge v. State, supra; State 
ex rel. Meyer v. Duxbury, supra. 

Even though the special fund doctrine might be 
said to be applicable to the portion of the APF com- 
ing from profits, that fact does not obviate the debt 
limitation problem. In this state the special fund 
doctrine is not applicable to obligations payable 
from excise taxes or other revenue subject to the 
control of the Legislature and available for any legal 
use. State ex rel. Meyer v. Steen, supra. 

It is clear the act purports to permit the state to 
guarantee unlimited payment of the bonds from ex- 
cise taxes and other revenue subject to the control of 
the Legislature and available for any legal use. 
What the Legislature sought to do by the legislation 
found unconstitutional in Duxbury and in Ruge can- 
not in principle be distinguished from the case be- 
fore us. The principles announced in those cases 
govern this one. L.B. 571 violates both the letter and 
the spirit of Article XIII, section 1, of the Nebraska 
Constitution, and is therefore in part, at least, un- 
constitutional and void. 

As will be noted from our previous summary of 
the act, it provides two separate avenues for the is- 
suance of bonds, one being section 9 and the other 
that which incorporates the provisions of section 72- 
1403, R. R. S. 1948. In the latter case, the statute 
contains an express provision that: ‘‘. . . the State 
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of Nebraska is not, and in no event shall be, liable 
for the payment thereof or interest thereon.’’ There 
is no such limitation pertaining to bonds issued un- 
der section 9. The two methods are clearly alterna- 
tives. See section 20 of the act. 

However, this does not solve the constitutional 
problem so far as the incorporation of section 72- 
1403, R. R. S. 1943, is concerned. If the bonds are 
issued under section 9, it is clear that section 8 com- 
mits the state to pay the bonds if the municipality 
does not. It is not absolutely clear from the terms 
of the act that such obligation exists if the bonds are 
issued under section 72-1403, R. R. 8S. 1943. 

The act can be read as incorporating only the pro- 
visions of section 72-1403, R. R. S. 1948, which grant 
powers, and not incorporating the restrictions nega- 
tiving the state obligation. If read in this way, then 
the same constitutional objections exist in the case 
of bonds issued under section 9. It seems absolutely 
clear, however, that the powers under section 72- 
1403, R. R. S. 1948, would not have been granted 
without the guarantee under section 8. For the rea- 
sons later discussed in the immediately following 
section of this opinion titled Severability, the provi- 
sions incorporating section 72-1403, R. R. S. 1943, 
must therefore fall if section 8 does. 

We must briefly take note of the respondent’s con- 
tention that the act does not violate the debt limita- 
tion provision because the APF has already been ap- 
propriated. The contention is patently frivolous. 
Respondents simply want to change the definition of 
the term, presently appropriated. The general rule 
is that an obligation for which an appropriation is 
made at the time of its creation from funds already 
in existence, or for which definite provision has been 
made, is not within the operation of a limitation of 
indebtedness provision. 72 Am. Jur. 2d, States, 
Etc., § 81, p. 474. However, a declaration of the Leg- 
islature of the purpose for which money will or may 
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in the future be expended is not an appropriation. 
Stahmer v. State, 192 Neb. 63, 218 N. W. 2d 893; Ruge 
v. State, 201 Neb. 391, 267 N. W. 2d 748. No amounts 
are designated in the act. Even the amount of the 
prospective obligations are not known since they 
have not yet been incurred or even estimated. They 
cannot be known until bonds are issued. There are 
no profits subject to appropriation for there is no 
certainty there will be any profits. 

One of the elements of the APF is ‘‘such funds as 
may be appropriated by the Legislature.’’ (Em- 
phasis supplied.) § 66-828, R. S. Supp., 1979. With 
reference to the part of the fund to come from the 
1-cent gasoline tax, it is to be noted that it remains 
in the Highway Trust Fund until ‘‘calls or demands 
are made on such fund pursuant to lease agreements 
entered into under this act.” § 39-2215, R. 8. Supp., 
1979. That section also provides that any part not 
used either for the APF or to pay highway bonds is 
to be transferred monthly to the ‘‘Highway Alloca- 
tion Fund, established by section 39-2401, for such 
use as may be provided by law.’’ It is plain there 
is no present appropriation or any appropriation at 
all in the sense in which that term is used in Article 
III, section 22, of the Nebraska Constitution. 

SEVERABILITY 

The act contains the following severability clause: 
“If any section in this act or any part of any section 
shall be declared invalid or unconstitutional, such 
declaration shall not affect the validity or constitu- 
tionality of the remaining portions thereof.’ L.B. 
571, Laws 1979, § 22. 

The rules are: A severance clause creates a pre- 
sumption that, eliminating the invalid parts, the 
Legislature would have been satisfied with what re- 
mains. Such a clause, however, is merely an aid to 
interpretation and not an inexorable command. 
Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 
255 N. W. 551. When the invalid portions of a statute 
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are so interwoven with the rest of the act so that the 
act may not be operative with the void portions elim- 
inated or where it is obvious from an inspection of 
the act that the invalid portion formed the induce- 
ment for the passage of the act, the entire act fails. 
City of Scottsbluff v. Tiemann, 185 Neb. 256, 175 N. 
W. 2d 74. 

The declaration of severability cannot, with the 
exception dealt with later in this opinion, save the 
act. It is apparent from the act itself as well as its 
legislative history that the provisions guaranteeing 
bond payments through the utilization of state reve- 
nues are the very heart of the plan. Without this 
guarantee it is doubtful the act would have passed. 

THE ONE-CENT GASOLINE TAX PROVISION 

Can the amendments to sections 66-428 and 66-605, 
R. S. Supp., 1978, increasing the fuels excise tax 1 
cent, stand even though the balance of the act is un- 
constitutional? This, to our mind, presents a very 
close question. Plausible arguments can be ad- 
vanced to support both affirmative and negative an- 
swers. Those arguments supporting the negative 
are analogous to those already discussed. 

The arguments supporting severance are these. 
The fuel tax is a revenue-producing measure which 
existed wholly apart from L.B. 571. The increase in 
tax provided by L.B. 571 is initially placed in the 
Highway Trust Fund, along with the remainder of 
the tax, and is to be transferred to the APF only if 
necessary to make lease payments. Further, L.B. 
571 contemplates, by the express terms of section 
39-2215, R. R. S. 1948, that any part of the increase 
unused shall be transferred monthly to the Highway 
Allocation Fund. Section 39-2215, R. R. S. 1943, also 
provides that it may be used for any other lawful 
purpose. 

Such uses are wholly independent and separate 
from the objectives of L.B. 571. It is also significant 
that the Legislature contemplated there be sources 
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other than the excise tax to guarantee bond pay- 
ments, viz., such other funds as may be appropri- 
ated by the Legislature. Under these circum- 
stances, the legislative expression of severability is 
entitled to considerable weight. We think the doubt 
should be resolved in favor of severance. On the 
purely pragmatic level, it is to be observed that, if 
we have mistaken the legislative intent on this item, 
the Legislature may simply repeal the increase. 
JUDGMENT FOR THE RELATOR IN 
ACCORDANCE WITH THIS OPINION. 


INDEX 


Accord and Satisfaction. 


1. 


An accord and satisfaction is an agreement to dis- 
charge an existing indebtedness by the rendering of 
some performance different from that which was 
claimed due. High-Plains Cooperative Assn. v. 
St@ VON S55 25765 so Sigeuwees etiare 8:50 11d eas STS Ue eee 
The acceptance of the substituted performance in full 
satisfaction of the claim discharges the indebtedness. 
High-Plains Cooperative Assn. v. Stevens ............. 
It is essential that there be a bona fide dispute between 
the parties, that the substituted performance be ten- 
dered in full satisfaction of the claim, and that the 
tendered performance be accepted. High-Plains Coop- 
erative Assn. v. Stevens ......... 2... cece eee eee e teens 


‘An executed compromise settlement of a good faith 


controversy is an accord and satisfaction. High-Plains 
Cooperative Assn. v. Stevens .......... 00. c cece cece eee 


Administrative Law. 


1. 


Unless otherwise agreed, the issues to be determined 
in a contested hearing before the Nebraska Liquor Con- 
trol Commission are limited to those stated in the notice 
of the hearing. Jetter v. Nebraska Liquor Control 
COMMISSION. « 6. «4 e0.6 esse esos ha Senin ee era S TEE Haale Laas Ws 
In the absence of a violation of a statute or valid regula- 
tion of the Nebraska Liquor Control Commission, it has 
no authority to cancel a liquor license. Jetter v. Ne- 
braska Liquor Control Commission ................005. 
The question of how far the Legislature should go in 
filling in the details of the standards which an admin- 
istrative agency is to apply raises large issues of policy 
in which the Legislature has a wide discretion, and 
the court should be reluctant to interfere with such 
discretion. Such standards in conferring discretionary 
power upon an administrative agency must be reason- 
ably adequate, sufficient, and definite for the guidance 
of the agency in the exercise of the power conferred 
upon it and must also be sufficient to enable those af- 
fected to know their rights and obligations. State ex 
rel. Douglas v. Nebraska Mortgage Finance Fund..... 
Rules and regulations of an administrative agency gov- 
erning proceedings before it, duly adopted and within 
the authority of the agency, are as binding as if they 
were statutes enacted by the Legislature. Douglas 
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County Welfare Administration v. Parks .............. 
Procedural rules are binding upon the agency which 
enacts them as well as upon the public, and the agency 
does not, as a general rule, have the discretion to waive, 
suspend, or disregard in a particular case a validly 
adopted rule so long as such rule remains in force. 
This is true even though the adoption of the rule was a 
discretionary function, and plenary powers, or powers 
resting in the absolute discretion of an agency, may 
thus be rendered subject to procedural limitations. 
Douglas County Welfare Administration v. Parks...... 
To be valid, the action of the agency must conform to 
its rules which are in effect at the time the action is 
taken, particularly those designed to provide procedural 
safeguards for fundamental rights. Douglas County 
Welfare Administration v. Parks .............00.eeeuee 
Administrative rules and regulations as defined by 
section 84-901 (2), R. R. S. 1943, of an administrative 
agency are not effective until promulgated, approved, 
and filed as required by statute. Weeks v. State Board 
Of Education’. 2. contigs teins ta kar eee ees os cae sels 
Contested case means a proceeding before an agency 
in which the legal rights, duties, or privileges of specific 
parties are required by law or constitutional right to be 
determined after an agency hearing. § 84-901 (3), R. R. 
S. 1943. Weeks v. State Board of Education ........... 


Adverse Possession. 


1. 


Under the law of adverse possession, the intent with 
which the claimant first took possession of a disputed 
tract is not ordinarily of too much significance. When 
the possession of the land of another, no matter what 
the intention may have been in making the first entry, 
amounts to that which the law deems as adverse to 
the true owner and such possession continues for the 
statutory period of limitations of 10 years, the adverse 
holding ripens into ownership in the absence of explana- 
tory circumstances affirmatively showing the contrary. 
Svoboda v. JOWHNSON ....... cee ec ce eee ee eee eee 
Intent may be either actual or implied, or inferred 
from the circumstances. In most cases it is inferred 
from the circumstances. Actual assertion of claim of 
ownership is not necessary. Svoboda v. Johnson ...... 
Although land may be unenclosed, where there is a 
well-defined roadway or path thereon, the rule as toa 
prescription of adverse use applies, and places the 
burden on the landowner to establish that the use by 
the claimant of the prescriptive right was permissive. 
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Svoboda v. JoHWNSOn ............ cece cece cette eee 57 
4. Where one by mistake as to the true boundary line 

enters upon and takes possession of land of another, 

claiming it as his own to a definite and certain bound- 

ary, by an actual, open, exclusive, and continuous pos- 

session thereof under such claim for 10 years or more, 

he acquires title thereto by adverse possession. Hend- 

rickson ‘V.:Glaser | ci scscee else hak Dee eeenaretng be sae 492 
5. It is established law of this state that when a fence is 

constructed as a boundary line between two properties, 

and parties claim ownership of land up to the fence for 

the full statutory period and are not interrupted in 

their possession or control during that time, they will, 

by adverse possession, gain title to such land as may 

have been improperly enclosed with their own. Hend- 

rickson v. Glaser .......... 2. ccc cece eee tee e eee eeeenae 492 
6. After the running of the statute, the adverse possessor 

has an indefeasible title which can only be divested by 

his conveyance of the land to another, or by a subse- 

quent disseisin for the statutory limitation period. 

Hendrickson v. Glaser ............. cc cece cece ee eeneee 492 
7. The use and enjoyment which will give title by pre- 

scription to an easement is substantially the same in 

quality and characteristics as the adverse possession 

which will give title to real estate. It must be adverse, 

under a claim of right, continuous and uninterrupted, 

open and notorious, exclusive, and with the knowledge 

and acquiescence of the owner of the servient tene- 

ment, for the full prescriptive period. Gartner v. Wil- 

son Concrete Co. 10... ice ec ec c ec ccecccete en ee nnees 557 
8. One who claims title by adverse possession must prove 

by a preponderance of the evidence that he has been 

in actual, continuous, exclusive, notorious, and adverse 

possession under claim of ownership for a full period of 

10 years. Pokorski v. McAdams....................05 725 
9. Aclaimant of title by adverse possession must show the 

extent of his possession, the exact property which was 

the subject of the claim of ownership, that his entry 

covered the land up to the line of his claim, and that he 

occupied adversely a definite area sufficiently described 

to found a verdict upon the description. Pokorski v. 

MCAGAMS. 2330 de ee neas Oe eee Pil Seven ikea 2s 725 


Agency. 

Though an agency to sell real estate may be revoked 
at any time before the sale, such revocation must be 
in good faith, and will not obtain to appropriate the 
broker’s services without compensation. Town & 
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Alimony. 


1. 
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Country Realty of Kearney, Inc. v. Glidden ............ 


The general rule is that the fixing of alimony and dis- 
tribution of property rest in the sound discretion of the 
District Court and in the absence of abuse of discre- 
tion will not be disturbed on appeal. Ragains v. Ra- 
ALIS? bie ses Sicraratn Aoi ecccons ogse wets Gre wah vy hol beacause eG 
The rule for determining alimony or division of prop- 
erty in divorce actions provides no mathematical 
formula by which such an award can be exactly de- 
termined. Generally speaking, awards in cases of this 
kind vary from one-third to one-half of the value of 
the property involved depending upon the facts and 
circumstances of the particular case. Ragains v. Ra- 
BINS. nsdirspeceesre cess. 4 te Mas S eRe ted exe: Nye e Ravine ne Saleen e 
The division of property and the issue of alimony may 
be considered together and they are to be determined 
upon the consideration of all the facts and circum- 
stances. Ragains v. Ragains ...................0.000. 
The award of alimony and the division of property are 
determined by the circumstances of the parties at the 
time of the dissolution of the marriage, the length of 
the marriage, the health, relative earning power, and 
education of the parties, and whether there are uneman- 
cipated children. No case has said that the granting, 
denial, or reduction of alimony nor the division of 
property are to be considered punitive, and no such 
provision should be engrafted on the law of this state. 
Ragains v. Ragains ........ 2... cee cece eee eens 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court and, in 
the absence of an abuse of discretion, will not be dis- 
turbed on appeal. Knigge v. Knigge.................. 
Rinderknecht v. Rinderknecht .................-eseeee 
The court may in any case, if it finds it necessary, 
order a person required to make payment under sec- 
tions 42-347 to 42-379, R. R. S. 1943, to post sufficient 
security with the clerk to insure payment. Upon fail- 
ure to comply with the order, the court may appoint a 
receiver to take charge of the debtor’s property to 
insure payment. Payments included under this section 
are payments for child support and alimony. § 42- 
371(5), R. R. S. 1943. Casselman v. Casselman........ 
An order requiring security to be given and appointing 
a receiver are somewhat extraordinary and drastic 
measures. The order requiring security should be 
made only when it appears to the court that such an 
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10. 


11. 


12. 


order is necessary to make sure the payment of ali- 
mony and child support as decreed. Casselman v. Cas- 
SCMMAN: «2.5 caer s ohne sa Tes eR Ae eee aes Uae Ra Ral 
It is not the court’s prerogative to determine what 
method or means should be used in placing security. 
It is the court’s obligation, however, that once security 
is offered, to determine whether or not in its opinion 
it is adequate to secure the payment of the child sup- 
port and alimony, and, if it deems it is not adequate, 
require the party to file additional or substitute secur- 
ity. Casselman v. Casselman ..................200000 
Where the parties by their agreement in writing, or the 
court by its decree, provide that a specific amount of 
alimony shall be paid for a specific period of time, and 
shall terminate only upon the occurring of a specific 
event set out in the agreement or decree and other- 
wise shall not be subject to amendment or revision, 
the payment of such alimony shall terminate only 
upon the happening of the event set out in the agree- 
ment or decree. Under such circumstances the remar- 
riage of a party receiving alimony shall not cause the 
alimony to terminate, absent a specific provision in the 
agreement or decree to such effect, and the use of the 
word ‘‘remarriage”’ is not necessary. Watters v. Fore- 
PAT 2856200 -assgie ins evar gb anise rectiel Ses foie Bree bya ee athee oa ene @ieduaydta oes 
Expectations of income may be considered in an al- 
lowance of alimony but are not properly considered in 
the division of property. Andersen v. Andersen....... 
In considering an award of alimony, the court should 
properly take into account the circumstances of the 
parties, the duration of the marriage, and the ability 
of the supported party to engage in gainful employ- 
ment. Andersen v. Andersen ................... 00 eeee 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other and division of property as may be reason- 
able, having regard for the circumstances of the par. 
ties, duration of the marriage, a history of the contri- 
butions to the marriage by each party, including con- 
tributions to the care and education of the children, 
and interruption of personal careers or educational op- 
portunities, and the ability of the supported party to en- 
gage in gainful employment without interfering with 
the interests of any minor children in the custody of 
such party. Falcone v. Falcone ....................... 


Appeal and Error. 


1. 


Equity cases are heard de novo in this court with con- 
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sideration given to the fact that the trial court observed 
the witnesses and their manner of testifying. State ex 
rel. Douglas v. Ledwith ........... ccc cece cece eee eee 
Where any fact issue is presented on appeal, in the 
absence of a bill of exceptions it is presumed the trial 
court’s finding is correct. State ex rel. Douglas v. 
Eee GWwi thi i355 ee es ee eh aed Se Stews baa 
A party does not waive his rights of appeal by comply- 
ing with a decree against him. State ex rel. Douglas v. 
LOGWAK: 434 ws scien tiated arcane Ode doe aerate wares Sores 
While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference 
to the findings of the District Court, this court will, 
in determining the weight of the evidence, where there 
is an irreconcilable conflict thereon on a material 
issue, consider the fact that the trial court observed 
the witnesses and their manner of testifying. Svoboda 
V: JONNGSON es. 2:520 5 Sco aoe sede e ees bay tade we eyed cad ee 
Under section 25-1919, R. R. S. 1943, and Rule 8 a 2 (3), 
Revised Rules of the Supreme Court, 1977, considera- 
tion of the cause on appeal is limited to errors as- 
signed and discussed, except that the court may, at its 
option, note a plain error not assigned. Cockle v. 
COCKE isis sc sce os Bek Ss Sale dice penne gee aceon as 
AS a general rule, appellate courts do not sit to give 
opinions in cases or controversies which have become 
moot. An appeal or error proceeding will be dis- 
missed where no actual controversy still exists be- 
tween the parties at the time of the hearing. This 
general rule, however, does not apply to appeals in- 
volving matters of public interest. Meyer v. Colin.... 
The findings of fact made by the Workmen's Compen- 
sation Court after rehearing will not be set aside on 
appeal unless clearly wrong. Hilt Truck Lines, Inc. v. 
JONCS ecg ie ok eins shed eke ede Beas eta see eon Seas 
In testing the sufficiency of the evidence to support 
findings of fact made by the Workmen’s Compensation 
Court after rehearing, the evidence must be con- 
sidered in the light most favorable to the successful 
party. Hilt Truck Lines, Inc. v. Jones ................ 
A litigant is entitled to have the jury instructed as to 
his theory of the case as shown by the pleadings and 
evidence and a failure to do so is prejudicial error. 
Pfizer Genetics, Inc. v. Williams Management Co. .... 
The scope of review by this court of orders and deci- 
sions of the Court of Industrial Relations is restricted 
to considering whether the order of that court is sup- 
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11. 


12. 


13. 


14. 


15. 


16. 


1%. 


18. 


ported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, capri- 
cious, or unreasonable. Nebraska Assn. of Public Em- 
ployees' Vv. State: eviics cecscsaneseiein cleo sa ata nthe kena 
An appeal of a juvenile case is heard in this court 
by trial de novo upon the record; notwithstanding, 
findings of fact by the trial court will be accorded 
great weight because the trial court heard and observed 
the parties and witnesses, and those findings will not be 
set aside on appeal unless they are against the weight 
of the evidence or there is a clear abuse of discretion. 
Stateivi Logan. csc die di cetad is Uelet es wok aioe 
State Vi Duran. sy iis cas cates cee eine os ele eRe eee Eee 
Errors assigned but not discussed will generally not be 
considered by this court on appeal. Countryside Mobile 
Homes of Lincoln, Inc. v. Schade ................ 000008 
Error cannot be predicated upon a ruling which ex- 
cludes evidence where the substance of the evidence 
was neither made known to the judge by an offer of 
proof nor was apparent from the context within which 
questions were asked. Countryside Mobile Homes of 
Lincoln, Inc. v. Schade ........... cc cece cece cece e eens 
The rule that the trial court, as well as this court, is 
bound by a legal principle once determined in a case 
does not apply to decisions rendered on questions of 
fact. Alliance Tractor & Implement Co. v. Lukens 
TOO] 8) Die: CO» 1.54.2 sien tee tale sce Sa Wis eislate ge oa eaMe date wean acs 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury ver- 
dict and it will not be set aside on appeal unless clearly 
wrong. Lutheran Medical Center v. City of Omaha... 
On an appeal from an equity trial, in determining the 
weight to be given the evidence, the Supreme Court 
will consider the fact that the trial court observed the 
witnesses and their manner of testifying. Metropoli- 
tan Life Ins. Co. v. SID No. 222 ........ cece eee 
In a case terminating parental rights, review in the 
Supreme Court is made de novo on the record. Where 
a correct judgment or order has been made, it will not 
be reversed for the reason that it may have been ar- 
rived at under an incorrect standard of proof. State v. 
Souza-Spittler wc. Uesieea cae cenhensne sealed ews ‘oa 
Where review in this court is de novo and a correct 
judgment or order was made by the trial court, it will 
not be reversed because the trial court may have ap- 
plied an incorrect standard of proof. State v. Hamil- 
POM oie eh ite as fer b ghetto Ad a ies ee avinus oe haat SORE AB 
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On the appeal of an action in equity, when credible evi- 
dence on material questions of fact is in conflict, this 
court will consider the fact that the trial court observed 
the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than the other. 
Gartner v. Wilson Concrete Co. ...............0 eee eee 
The standard of review in an error proceeding from an 
order terminating the contract of a tenured teacher is 
whether there has been sufficient evidence adduced at 
the proceeding before the inferior tribunal, as a matter 
of law, to support the determination reached. Moser v. 
Board of Education ....... 0.0... ccc cece eee eee vee ena 
Ordinarily, a determination of custody by the trial 
court will not be disturbed on appeal unless it is clear 
that the evidence does not support the findings. Frie- 
denbach v. Friedenbach ............. ccc cece cece eeees 
An order determining child custody may not be super- 
seded as a matter of right by filing a bond pursuant to 
section 25-1916, R. R. S. 1943. Friedenbach v. Frieden- 
DOCH: 6355.4 sie Sa Ge acit eck Spe anserend Sit ayetonalsves a Senlarar ee yp genta Wed ahade 
Ordinarily, an order relating to visitation rights may 
be enforced by the District Court even though an ap- 
peal from the judgment of the District Court is pending 
in this court. Friedenbach v. Friedenbach............ 
Where a party has sustained the burden and expense of 
a trial and has succeeded in securing the judgment of 
a jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured. County of 
Hall ex rel. Wisely v. McDermott ...................0. 
This court will not ordinarily disturb a trial court’s 
order granting a new trial, and not at all unless it clearly 
appears that no tenable grounds existed therefor. 
County of Hall ex rel. Wisely v. McDermott ........... 
In cases involving questions of child custody, the find- 
ings of the trial court, both as to an evaluation of the 
evidence and as a matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of discre- 
tion or the decision is against the weight of the evi- 
dence. Bengtson v. Bengtson ................0-- cece 
The trial court is under a duty on its own motion to cor- 
rectly instruct on the law and this court may take cog- 
nizance of plain error indicative of a probable mis- 
carriage of justice. Silvey & Co., Inc. v. Engel........ 
Evidence which does not appear in the record cannot 
be considered by this court on appeal. Weeks v. State 
Board of Education .............. 0c ccc eee eee ee cece eee 
The availability of an appeal under the provisions of 
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section 84-917 (1), R. R. S. 1943, does not prevent resort 
to other means of review, redress, or relief provided 
by law. Weeks v. State Board of Education........... 
On appeal from a revocation of a motor vehicle opera- 
tor’s license under the implied consent statute, this 
court reviews the finding of the trial court de novo. 
Wohlgemuth v. Pearson .............-. cece eee eee 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Erickson .... 
To determine whether and to what extent discipline 
should be imposed in a disbarment proceeding, it is 
necessary for this court to review the evidence de 
novo, considering the nature of the offense, the need for 
deterrence of others, maintenance of the reputation of 
the bar as a‘whole, protection of the public, the attitude 
of the offender generally, and his present or future fit- 
ness to continue in the practice of law. State ex rel. 
Nebraska State Bar Assn. v. Erickson................. 
In cases involving questions of child custody, the find- 
ings of the trial court will not be disturbed unless there 
is a clear abuse of discretion or the decision is against 
the weight of the evidence. Campbell v. Campbell .... 
An appeal from the order of a county court sitting as a 
juvenile court to the District Court and to this court 
requires that we review the adjudication de novo on 
the record and reach an independent conclusion on dis- 
puted issues of fact. State v. Rice .................... 
An appeal from the decision of the Nebraska Appeal 
Tribunal on an unemployment compensation claim is 
considered de novo on the record of the hearing be- 
fore the Nebraska Appeal Tribunal by both the District 
Court and this court. Powers v. Chizek ............... 
Questions not presented to or passed upon by the trial 
court will not be considered on appeal. Powers v. 
CTIZ Os 4.5.00 Sia a, 3 bois icc sie we Spe Vid Mere Wes Ce Nad DEO 
Absent either a specific finding on an issue or a gen- 
eral finding for a party by the trial court, this court 
cannot on appeal assume the issue was decided by the 
trial court. Carlson v. Nelson ............ 0... 2eceeeeee 
Any assignment of error requiring an examination of 
evidence cannot prevail on appeal in the absence of a 
bill of exceptions. Danielson v. Danielson ............. 
State v:Behrens ei) occ05 5 ols ie 2 Sa ee age iene sd oe 
When credible evidence on material questions of fact 
is in irreconcilable conflict, this court will consider the 
fact that the trial court observed the witnesses and 
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their manner of testifying and accepted one version of 
the facts rather than the other. Mid-States Equip- 
ment Co. v. Poehling ............ cece ccc cece ee eee eee 
We review the record de novo on this appeal and reach 
an independent conclusion on such record without refer- 
ence to the findings of the District Court. Mid-States 
Equipment Co. v. Poehling .................... cece eee 


Appropriation of Public Money. 


A declaration by the Legislature of the purpose for which 


money will or may be expended in the future does not 
constitute an appropriation within the meaning of Ar- 
ticle III, section 22, of the Nebraska Constitution. State 
ex rel. Douglas v. Thone ........... 00. cece cece eens 


Appropriations. 


Arrest. 


It is the province of the Legislature to determine matters 


of policy and appropriate the public funds. If there is 
reason for doubt or argument as to whether the pur- 
pose for which the appropriation is made is a public 
or a private purpose, and reasonable men might differ 
in regard to it, it is essentially held that the matter is 
for the Legislature. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ............... cece eee eee 


Under section 60-430.07, R. S. Supp., 1978, an attempt 
to arrest is an essential element of the offense of flee- 
ing in a motor vehicle to avoid arrest, but proof that 
the defendant actually committed the law violation for 
which the arrest was attempted is not required. State 
Ve CHEPOTE 5 ici ec Sa ese ie elie es eee eda e Winlee Pele ee SEE I SS 8 
Probable cause justifying a search and/or an arrest 
exists where the facts and circumstances within the 
police officer’s knowledge and those of which he has 
reasonably trustworthy information are sufficient in 
themselves to warrant a man of reasonable caution in 
the belief that an offense has been or is being com- 
mitted. State v. Anderson ...............-.-esseeeeuee 


Assault and Battery. 


A statute providing that as a condition to a sentence of 


probation the court may require a person convicted of 
assault to make reparation for the loss or damage 
caused by the crime empowers the trial court to im- 
pose a condition requiring a reasonable payment to the 
victim for ‘‘pain and suffering,’’ in addition to medical 
expenses and lost wages. There is no abuse of discre- 
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tion in imposing such condition. State v. Behrens..... 


Attorneys at Law. 


1. 


In a proceeding for the disbarment of an attorney-at- 
law the presumption of innocence applies, and the 
charge made against him must be established by a pre- 
ponderance of the evidence. State ex rel. Nebraska 
State Bar Assn. v. Erickson ...............cceeeceeeees 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Erickson .... 
To determine whether and to what extent discipline 
should be imposed in a disbarment proceeding, it is 
necessary for this court to review the evidence de novo, 
considering the nature of the offense, the need for de- 
terrence of others, maintenance of the reputation of 
the bar as a whole, protection of the public, the attitude 
of the offender generally, and his present or future 
fitness to continue in the practice of law. State ex rel. 
Nebraska State Bar Assn. v. Erickson ................. 


Attorney’s Fees. 


1. 


The award of an attorney’s fee is discretionary with 
the trial court and depends upon a variety of factors, 
including all the circumstances such as the amount of 
the division of the property, the alimony awarded, the 
earning capacity of the parties, and the general equities 
of the situation. Ragains v. Ragains.................. 
In proceedings under section 72-240.02 et seq., R. R. S. 
1943, the trial court is without authority to fix appraiser 
fees and attorney’s fees to be taxed against the Board 
of Educational Lands and Funds. Pettijohn v. State .. 
This court has jurisdiction to include the award of at- 
torney’s fees, which is discretionary with the trial 
court. Casselman v. Casselman .............2-..00085 
An award of attorney’s fees in an action for dissolu- 
tion of marriage involves consideration of such factors 
as the nature of the case, the amount involved in the 
controversy, the services actually performed, the re- 
sults obtained, the length of time required for prepara- 
tion and presentation of the case, the novelty and diffi- 
culty of the questions raised, and the customary charges 
of the bar for similar services. Rinderknecht v. Rin- 
derknecht i206 £35350 pare cette ht eh iti eee 


Bills and Notes. 


1. 


The taking of a new note for an existing note is a re- 
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newal of the old indebtedness, and not a payment of the 
debt unless there is a specific agreement between the 
parties that the new note shall extinguish the original 
debt. First West Side Bank v. Herzog................. 
In order for a novation to occur, the existing liabil- 
ity must be completely extinguished and a new one 
substituted in its place. First West Side Bank v. Her- 
ZLOB eid Wisin a bareeag aia ane oneley Vela ew Hea gene eae 


Blood, Breath, and Urine Tests. 


1. 


In a proceeding before the Director of Motor Vehicles 
under the implied consent law, where the evidence 
shows that a test was in fact performed which estab- 
lished a blood alcohol content in excess of that pre- 
scribed by statute, the sanction prescribed by the stat- 
ute for refusal to consent to the test should not be im- 
posed. Sedlacek v. Pearson .............6..: cece penne 
A preliminary refusal followed by a consent to submit 
to a test for blood alcohol content does not furnish a 
basis for imposition of the sanction prescribed by the 
statute if a test was in fact performed and the State 
was not prejudiced by the delay in performing the test. 
Sedlacek v. Pearson .......... 2. cece eee een ene 
A conditional or qualified refusal to take a test to de- 
termine the alcohol content of body fluids under the 
implied consent law is not sanctioned by the act and 
such refusal is a refusal to submit to the test within 
the meaning of the act. Wohlgemuth v. Pearson ...... 
A refusal to submit to a chemical test occurs within 
the meaning of the implied consent law when the li- 
censee, after being asked to submit to a test, so con- 
ducts himself as to justify a reasonable person in the 
requesting officer's position in believing that the li- 
censee understood that he was asked to submit to a test 
and manifested an unwillingness to take it. Wohlge- 
muth. V.. Pearson... eis 6c os oe dea ia ee ete Oe ees 
To constitute a refusal to submit to a chemical test re- 
quested under the implied consent statute, the only un- 
derstanding required by the licensee is an understand- 
ing that he has been asked to take a test. It is no de- 
fense to refusal that he does not understand the con- 
sequences of refusal or is not able to make a reasoned 
judgment as to what course of action to take. Wohlge- 
Muth vi Pearson oo sco. oii bik ew eas Wee wee esate ee He ea 


Board of Regents. 


The Board of Regents of the University of Nebraska is a 


‘‘state agency’’ within the meaning of section 81-8,209 
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et seq., R. R. S. 1943, and tort claims against it must 
be brought under the authority of the Tort Claims Act. 
Catania v. The University of Nebraska ................ 


Bond. 

An order determining child custody may not be super- 
seded as a matter of right by filing a bond pursuant to 
section 25-1916, R. R. S. 1943. Friedenbach v. Frie- 
GenDACH 4 isos Sa rena diwa Mea A a aad We we Mleelgeecoalegte eave 


Bonds. 

Section 8 of L.B. 571, Laws 1979, purports to authorize 
the state to guarantee, in unlimited amount, bonds is- 
sued by municipalities under section 9 of the act for the 
purpose of constructing alcohol plants and facilities. 
Even though the obligation of the state on such bonds 
may be secondary or contingent, the obligation is a 
debt within the meaning of Article XIII, section 1, of 
the Nebraska Constitution. State ex rel. Douglas v. 
Mb oo) 0 - Mage aR PEC Ra PC BP BB 


Brokers. 

Though an agency to sell real estate may be revoked 
at any time before the sale, such revocation must be 
in good faith, and will not obtain to appropriate the 
broker’s services without compensation. Town & Coun- 
try Realty of Kearney, Inc. v. Glidden ................. 


Burden of Proof. 

1. Where a claimant has shown open, visible, continuous, 
and unmolested use of land for a period of time suf- 
ficient to acquire an easement by adverse user, the 
use will be presumed to be under a claim of right. 
The owner of the servient estate, in order to avoid 
acquisition of easement by prescription, has the burden 
of rebutting the prescription by showing the use to be 
permissive. Svoboda v. Johnson ...............ceseuee 

2. In a workmen’s compensation case the burden of proof 
on the defense of intoxication or intentional willful neg- 
ligence is on the employer. Hilt Truck Lines, Ine. v. 
SONOS) wcecctheaie tah Wie bie OS tat ee ty Shea we oena er tune sea eae 

3. The Court of Industrial Relations cannot, in a section 
48-818, R. R. S. 1943, case, obtain evidence on its own 
motion unless the moving party has first made a prima 
facie case by satisfying the burden of proof of establish- 
ing noncomparability with prevalent conditions. Gen- 
eral Drivers and Helpers Union v. City of West Point 

4. The fundamental principle of the law of evidence is to 


867 


586 


836 


820 


57 


115 


238 


868 


INDEX [VOL. 204 


the effect the burden of proof in any cause rests upon 
the party who asserts the matter. Hancock v. Paccar, 
DING oasis ds scatice seid aie ena Suane Gig ated Ses atsarsan B04 cxateese a raass feta As 
Assumption of risk, when imposed to defeat recovery, 
is an affirmative defense and the burden is upon the 
defendant to establish such defense. Hancock v. Pac- 
CAR ING ssc cine. dha wie a cairns aero ete Ra 520% SITES oa slw te Sheleeale 


Child Support. 


1. 


The decision of the trial court in awarding child sup- 
port will not be disturbed on appeal unless there ap- 
pears a clear basis, in the record, for finding that the 
trial court abused its discretion. Boroff v. Boroff..... 
The court may in any case, if it finds it necessary, or- 
der a person required to make payment under sec- 
tions 42-347 to 42-379, R. R. S. 1943, to post sufficient 
security with the clerk to insure payment. Upon fail- 
ure to comply with the order, the court may appoint a 
receiver to take charge of the debtor’s property to in- 
sure payment. Payments included under this section 
are payments for child support and alimony. § 42-371 
(5), R. R.S. 1943. Casselman v. Casselman ........... 
An order requiring security to be given and appoint- 
ing a receiver are somewhat extraordinary and dras- 
tic measures. The order requiring security should be 
made only when it appears to the court that such an 
order is necessary to make sure the payment of ali- 
mony and child support as decreed. Casselman v. 
CaSSel Man icc iiecdie ct seeds bee ee ab adie Pearse earaararewes 
It is not the court’s prerogative to determine what 
method or means should be used in placing security. 
It is the court’s obligation, however, that once security 
is offered, to determine whether or not in its opinion 
it is adequate to secure the payment of the child 
support and alimony, and, if it deems it is not adequate, 
require the party to file additional or substitute secur- 
ity. Casselman v. Casselman................0eeeeee - 
The obligation to support minor children falls upon 
each parent, both of whose earning capacities shall be 
considered by the court in fixing the amount of support. 
Heldt v. Chapman .............. 0... cc ccc cece tenes 
In the absence of an abuse of discretion the amount of 
an award of child support will not be disturbed on ap- 
peal. Heldt v. Chapman ................... cc ces e eens 
In the absence of evidence that a person ordered to pay 
child support was materially prejudiced, subsequent 
remarriage of the parties will not operate to bar en- 
forcement of the order. Scheibel v. Scheibel .......... 
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The filing of a financial statement under the provi- 
sions of section 42-359, R. R. S. 1943, is waived if the 
parties proceed without objection to hearing or trial 
without such filing. Danielson v. Danielson ........... 
The modification of child support payments requires 
proof of a material change in circumstances and when 
found to be in the best interests of the children, all 
subsequent to the entry of decree. Danielson v. Daniel- 
SON) viscose. 3 oeesatains shea Sitee end Sebuer cia Stalag eis 2stieids 6 eee gat 


Collateral Attack. 


1. 


Where the court has jurisdiction of the parties and the 
subject matter, its judgment is not subject to collateral 
attack. Davis Management, Inc. v. Sanitary & Im- 
provement Dist. No. 276 ....... 0... cece ccc tenes 
A question of fact once litigated on its merits is settled 
as to the litigants and may not be relitigated directly or 
collaterally by the litigants or their privies. Davis 
Management, Inc. v. Sanitary & Improvement Dist. 
NOs) 276: sistas o nlereg G28 tase 4 ie ha Saeed Sera le whalers teats 


Collective Bargaining. 


In order to warrant the setting aside of an election held 


under the order and auspices of the Court of Indus- 
trial Relations by employees to decide who shall rep- 
resent them in collective bargaining proceedings, the 
burden is upon those objecting to and moving to set 
aside the election to prove by a preponderance of the 
evidence that material misrepresentations of relevant 
facts were made in the campaign statements in ques- 
tion and that such misrepresentations had a substan- 
tial impact on the outcome of the election. Nebraska 
Assn. of Public Employees v. State .................... 


Colleges and Universities. 


1. 


A teacher employed by the governing board of a state 
technical community college has a property interest in 
the renewal of his contract and is entitled to the pro- 
tection of procedural due process. Cross v. Board of 
GOVernors) «8535 iid hs ened ine dadalea d@aniueG.cn ded 
Under section 79-2644, R. S. Supp., 1978, the board of 
governors of a technical community college is charged 
with the power, duty, and responsibility of establishing 
curriculum and employing members of the faculty. 
Cross v. Board of Governors ................00cc eee 


Confessions. 


1. 


Where the evidence as to what occurred immediately 
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prior to and at the time of making a confession shows 
that it was freely and voluntarily made and excludes 
the hypothesis of improper inducement or threats, 
the confession is voluntary and may be received in evi- 


dence. State v. Bennett .............. cece cee eee eee : 


Voluntary statements made to a police officer during 
preliminary questioning that preceded the actual per- 
formance of a polygraph test are not a part of the poly- 
graph test, nor are they rendered inadmissible under 
the polygraph exclusion. State v. Clermont........... 


Constitutional Law. 


1. 


A criminal statute is not constitutionally deficient 
merely because it applies only to inmates of penal 
institutions. State v. Maez .......... cece eee ee cee 
A criminal statute applying only to inmates of prisons 
is not unconstitutional merely because the inmate 
might have been prosecuted under another statute 
applicable to everyone and prohibiting the same acts. 
State: Vi Maez os ost betes ca vie ds b.o3 6 a a Sok deren Heenes 
When Congress has unmistakably entered a field and 
has enacted regulations to govern a field, state laws 
regulating that aspect of commerce must fall. This 
result is required whether Congress specifically directs 
such a result in the legislation or such a result is re- 
quired by reason of the purpose of the act. ATS Mobile 
Telephone, Inc. v. General Communications Co., Inc. 
The integrity of the family unit, in this instance the 
continuing legal and social relationship of parent and 
minor child, is one of the fundamental rights guaran- 
teed by the Constitution of the United States. State v. 
LOAN scs2 Foss dik ge Mite ees Me Rae ae els OES 
The constitutional right of family integrity and the 
parental rights of custody and control create a duty of 
care and support. State v. Logan .................0445 
The establishment of two methods of valuation of prop- 
erty in the same class for taxation purposes results 
in a want of uniformity within the constitutional pro- 
hibition of Article VIII, section 1, of the Constitution 


‘of the State of Nebraska. Gates v. Howell ............ 


Intentional indifference to the medical needs of a pris- 
oner is proscribed by the Eighth Amendment to the 
United States Constitution as being cruel and unusual 
punishment. Lutheran Medical Center v. City of 
Oman oes lccisis a Sess siecere alk aban giclee e Scbclgs a oe eas Wha eave Ses 
In construing an act of the Legislature all reasonable 
doubts must be resolved in favor of its constitutionality. 
State ex rel. Douglas v. Nebraska Mortgage Finance 
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10. 


11. 


12. 


13. 


14. 


15. 


FOUN: 3.6.3 oisaee ents eo BS I Se Ee me ete Bod Roea da ee aan 
If a law affects equally all persons who come within its 
operation it cannot be local or special within the mean- 
ing of the Constitution of the State of Nebraska. A 
law is not local or special in a constitutional sense 
that operates in the same manner upon all persons in 
like circumstances. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ........... 0. cece cece eee eee 
General laws are those which relate to or bind all within 
the jurisdiction of the lawmaking power, and if a law is 
general and operates uniformly and equally upon all 
brought within the relation and circumstance for which 
it provides, it is not a local or special law in the consti- 
tutional sense. State ex rel. Douglas v. Nebraska Mort- 
gage Finance Fund ............ ccc ese e cece tenner eee 
The rule that the benefits to the public must be direct 
and not remote and that the past course or usage of 
government is to be resorted to for guidance must in 
each case be considered in the light of the principle 
that the Legislature has a very wide discretion to de- 
termine what constitutes a public purpose, and that 
courts will not interfere unless the act appears to be so 
obviously designed in all its principal parts to benefit 
private persons and so indirectly or remotely to affect 
the public interest that it constitutes the taking of prop- 
erty of the taxpayers for private use. State ex rel. 
Douglas v. Nebraska Mortgage Finance Fund......... 
The power of classification rests with the Legislature 
and cannot be interfered with by the courts unless it is 
clearly apparent that the Legislature has by artificial 
and baseless classification attempted to evade and vio- 
late provisions of the Constitution prohibiting local and 
special legislation. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ............. cc ee cece eee eee 
Statutes which are reasonably designed to protect the 
health, morals, and general welfare do not violate the 
Constitution where they operate uniformly on all within 
a class which is reasonable. This is so even if a statute 
grants special or exclusive privileges where the pri- 
mary purpose of the grant is not the private benefit 
of the grantees but the promotion of the public interest. 
State ex rel. Douglas v. Nebraska Mortgage Finance 
BOUIN a iis ices BO ae chaste Rais teen fassb abd Si acy oa SRE oly trios ecw demeeaiacier nates 
Section 43-209 (6), R. R. S. 1943, is sufficiently definite, 
both facially and as applied in this case, to withstand 
constitutional attack based on vagueness. State v. 
Souza-Spittler occ cee eee se aes ne eases eee ees 
The mere fact that a law affects a greater proportion 
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of one race than another does not make it invalid under 
the Equal Protection Clause. State v. Bird Head...... 
Mere selectivity in enforcement creates no constitu- 
tional defect. Before a claim of unlawful discrimina- 
tion in the enforcement of criminal laws can be in- 
voked, the defendant must allege and prove a deliberate 
selective process of enforcement based upon race. 
State: Vv: Bird Head): ioc sk ew cad oes casein os ces dees 
Article XIII, section 1, of the Nebraska Constitution, 
forbids, except as otherwise provided in that section, 
the state to contract debt or incur indebtedness in ex- 
cess of $100,000. State ex rel. Douglas v. Thone....... 
The constitutional validity of an act of the Legislature 
is to be tested and determined by what the statute 
authorizes under and by virtue of its provisions. State 
ex rel. Douglas v. Thone .......... 0... ccc cee e eee eeee 
Section 8 of L.B. 571, Laws 1979, purports to authorize 
the state to guarantee, in unlimited amount, bonds is- 
sued by municipalities under section 9 of the act for 
the purpose of constructing alcohol plants and facil- 
ities. EZXven though the obligation of the state on such 
bonds may be secondary or contingent, the obligation 
is a debt within the meaning of Article XIII, section 1, 
of the Nebraska Constitution. State ex rel. Douglas v. 
TNOMC ore sec ise 8 score aie Oe a ae dine Sravee ERT TERNAL 
One purpose of the constitutional limitation on state 
indebtedness is to prevent the anticipation of revenue 
by the creation of obligations to be paid from revenue 
received in future fiscal periods. Obligations which 
are to be paid from revenue subject to appropriation 
by future Legislatures are subject to the state debt lim- 
itation provision. State ex rel. Douglas v. Thone ...... 
A declaration by the Legislature of the purpose for 
which money will or may be expended in the future 
does not constitute an appropriation within the mean- 
ing of Article III, section 22, of the Nebraska Consti- 
tution. State ex rel. Douglas v. Thone................ 
A severance clause in a legislative act creates a pre- 
sumption that, eliminating the invalid parts, the Legis- 
lature would have been satisfied with what remains. 
Such a clause, however, is merely an aid to 
interpretation and not an inexorable command. State 
ex rel. Douglas v. Thone ........... 0. ccc eee e eee ee ees 
When the invalid portions of a statute are so interwoven 
with the rest of the act so that the act may not be 
operative with the void portions eliminated or where it 
is obvious from an inspection of the act that the in- 
valid portion formed the inducement for the passage 
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Contracts. 
1. 


of the act, the entire act ordinarily fails. State ex rel. 
Douglas) Vv: TNOMG 3. sive cine Saenger eries ove We BME ng oe 


In an action for a liquidated sum which represents a 
downpayment on a contract voided or terminated by 
mutual agreement, the amount claimed does not be- 
come an unliquidated claim merely because of the 
assertion of a counterclaim, and if the trier of fact 
finds against the defendant on the counterclaim, pre- 
judgment interest should be awarded on the plaintiff’s 
claim. King v. Sky Harbor Air Service, Inc. .......... 
Except as otherwise provided in section 2-201, U. C. C., 
a contract for the sale of goods for the price of $500 
or more is not enforceable by way of action or de- 
fense unless there is some writing sufficient to indi- 
cate that a contract for sale has been made between 
the parties and signed by the party against whom en- 
forcement is sought or by his authorized agent or 
broker. A writing is not insufficient because it omits 
or incorrectly states a term agreed upon, but the con- 
tract is not enforceable under section 2-201 (1), U.C. C., 
beyond the quantity of goods shown in such writing. 
Jessen v. Ashland Recreation ASSN. ............0000055 
Under section 2-201, U. C. C., the only term which must 
appear in the required writing is the quantity term, 
which need not be accurately stated, but recovery is 
limited to the amount stated. Jessen v. Ashland Rec- 
TeAatlON “ASSN. syechewced chee wie oes epeteaa Sida Natale aecaaint Peeves 
Under section 2-201, U. C. C., ‘‘partial performance”’ 
as a substitute for the required writing can validate 
the oral contract only for the goods which have been 
accepted or for which payment has been made and ac- 
cepted. Jessen v. Ashland Recreation Assn. .......... 
In construing a contract, the instrument must be read 
as a whole, giving force and effect to all its provisions 
to determine whether or not any ambiguity exists and 
whether, if such ambiguity does exist, the contract is 
confusing and uncertain in its terms. Steinheider & 
Sons, Inc. v. lowa Kemper Ins. Co. ............ 0000005 
An interpretation of a written instrument should be 
made which will effect the true intention of the parties 
as expressed in the writing. Standard Meat Co. v. 
FROOrhuiS eins dissinecsisis aveetes- sais wea tice, art dha Bad iewa Wea lea ee dares s 
Where a contract is ambiguous, the court must deter- 
mine the intention of the parties and the ambiguity 
must be resolved so as to give effect to that intent. 
Standard Meat Co. v. Feerhusen ...................5-. 


873 


19 


19 


19 


156 


325 


874 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


INDEX [VoL. 204 


Canons of construction are useful only insofar as they 
are an aid in determining the intentions of the parties 
to the contract. Standard Meat Co. v. Feerhusen ..... 
Contractual promises with respect to the use of land, 
which under the rules of equity are specifically en- 
forceable against the promisor, are effective against 
the successors in title or possession if the successor 
has actual or constructive notice of the promise. Un- 
der such circumstances, the promise subjects the land 
to an equitable servitude. Standard Meat Co. v. Feer- 
NUSEN 5.0 bie t sc ts es eG ia Se aie deol sae Mammen As 
Subject to any agreement between the partners, the 
rights and duties of the partners in relation to the part- 
nership are governed by the provisions of the Uniform 
Partnership Act. Conklinv. Randolph ................ 
Under the Uniform Partnership Act, a partnership may 
be dissolved by the express will of all the partners who 
have not assigned their interests or suffered them to be 
charged for their separate debts, either before or after 
the termination of any specified term or particular un- 
dertaking, without violating the agreement between 
them. Conklin v. Randolph ........................0.. 
Under the Uniform Partnership Act, and subject to any 
agreement between the partners, a partner, who in aid 
of the partnership makes any payment or advance be- 
yond the amount of capital which he agreed to con- 
tribute, shall be paid interest from the date of the pay- 
ment or advance. Conklin v. Randolph ............... 
It is the general rule that a partner who carries on 
business in his own name for his own benefit and who 
uses partnership property therefor is chargeable on an 
accounting with reasonable rent for the use of the part- 
nership property for the time during which he used it 
as his own, unless a contrary agreement existed be- 
tween the partners. Conklin v. Randolph ............. 
Under the Uniform Partnership Act, and subject to any 
agreement between the partners, the partners must 
contribute toward the losses of the partnership, whether 
of capital or otherwise, sustained by the partnership 
according to their respective shares in the profits. 
Conklin v. Randolph .......... 00. cece cece cee cree ees 
The taking of a new note for an existing note is a 
renewal of the old indebtedness, and not a payment of 
the debt unless there is a specific agreement between 
the parties that the new note shall extinguish the orig- 
inal debt. First West Side Bank v. Herzog ............ 
A written agreement will be strictly construed against 
the party preparing the same to resolve any doubt in 
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17. 


18. 


19. 


20. 


21, 


22. 


23. 


its meaning. First West Side Bank v. Herzog......... 
A teacher employed by the governing board of a state 
technical community college has a property interest in 
the renewal of his contract and is entitled to the protec- 
tion of procedural due process. Cross v. Board of 
GOVEPNOLS 6.5. 5. eiisisiee died s peeae panna Avg. the SA Matacda de Biase eds 
In the absence of fraud or mistake, an agreement or 
stipulation by the parties that the judgment of a third 
person shall be relied upon in determining a fact is 
binding upon the parties. Knigge v. Knigge........... 
The standard of review in an error proceeding from 
an order terminating the contract of a tenured teacher 
is whether there has been sufficient evidence adduced 
at the proceeding before the inferior tribunal, as a mat- 
ter of law, to support the determination reached. Moser 
v. Board of Education ......... 0... ccc cece cece eee eee 
Subject to the provisions of the Uniform Commercial 
Code with respect to proof of market price, section 
2-723, the measure of damages for nondelivery of goods 
or repudiation by the seller of the contract for sale is 
the difference between the market price at the time 
when the buyer learned of the breach and the contract 
price, together with any incidental and consequential 
damages as provided in section 2-715, U. C. C., but less 
expenses saved in consequence of the seller’s breach. 
§ 2-713 (1), U.C. C. Carlson v. Nelson................. 
“Where the contract requires for its performance goods 
identified when the contract is made, and the goods 
suffer casualty without fault of either party before the 
risk of loss passes to the buyer, . . . then (a) if the 
loss is total the contract is avoided; and (b) if the loss 
is partial or the goods have so deteriorated as no longer 
to conform to the contract the buyer may nevertheless 
demand inspection and at his option either treat the 
contract as avoided or accept the goods with due allow- 
ance from the contract price for the deterioration or 
the deficiency in quantity but without further right 
against the seller.’’ § 2-613, U. C.C. Carlson v. Nelson 
The impact of the provisions of section 2-613, U. C. C., 
providing that the casualty must occur without fault of 
either buyer or seller, is that if the buyer is at fault, 
he will remain obligated to purchase, but if the seller is 
at fault, he will remain obligated to deliver and be 
liable for the appropriate damages if he does not. Carl- 
Son/vi NeISOM ss eso ce eared oie aed COS i Be ee 8 
A plaintiff buyer, under a contract for the sale of 
identified goods, suing for damages for delivery, who 
alleges that the goods were damaged while yet in the 
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possession of the seller, has satisfied his burden of 
demonstrating the nonapplicability of section 2-613, 
U. C. C., insofar as the condition of absence of fault 
of the parties is concerned, if he proves the goods were 
not destroyed or damaged by his fault. Plaintiff buyer 
need not adduce evidence to show defendant seller 
was at fault. Carlson v. Nelson .................0ee 00. 
A defendant seller who wishes to limit a plaintiff 
buyer’s remedies and damages to those provided in 
section 2-613, U. C. C., ought to raise the issue by appro- 
priate pleading. When the goods are in his possession 
when damaged, he has the burden of proving the goods 
were damaged without his fault. Carlson v. Nelson... 
Existing statutes and laws with reference to which a 
contract is made (assuming there are no valid con- 
tractual provisions providing otherwise) enter into and 
become part thereof. Carlson v. Nelson............... 
The rescission of a contract by the parties as much re- 
quires the meeting of the minds as does the making of 
the contract. Town & Country Realty of Kearney, Inc. 
VGA eM s tise. Bi ees cits kts snabneehncehe oiBiaedia Woe TARE Maas Va 
The general rule is where a contract is executed but 
its effectiveness or fulfillment is dependent upon the 
doing of an agreed-upon condition before it shall be- 
come a binding contract, such contract cannot be en- 
forced unless the condition is performed. Empfield v. 
Ainsworth Irr. Dist. 0.0.0.0... cee ee eee eee 


Corporations. 


1. 


A corporation will be looked upon as a separate legal 
entity until sufficient reason to the contrary appears. 
The corporate fiction may be disregarded when its 
retention would produce injustice and inequitable con- 
sequences. Scribner Grain & Lumber Co. v. Wortman 
The corporate fiction of a legal entity may be removed 
when the notion of legal entity is used to justify wrong, 
protect fraud, or defend crime. Scribner Grain & Lum- 
ber Co. v. Wortman ....... 0... eect e ence enee 
A resident stockholder and officer of a closely-held 
family corporation, who was familiar with the charac- 
teristics of property owned by the corporation, its actual 
and potential uses, and who had several years exper- 
ience in dealing with the property, is competent to 
testify as to the value of the property without further 
foundation. Johnson’s Apco Oil Co. v. City of Lincoln 


Counterclaim. 


A counterclaim must allege facts sufficient to support 
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Counties. 


1. 


an independent cause of action in favor of the defend- 
ant and against the plaintiff and must be more than a 
mere defense to the plaintiff’s cause of action or in re- 
duction of plaintiff's damages. State ex rel. Douglas v. 
Tee Witness td aetaise sya ape teaches hdrete uaa a ie Sve aiene eee 


The determination by a county board that an ‘‘un- 
foreseen emergency’’ exists within the meaning of the 
Nebraska Budget Act will not be disturbed in the ab- 
sence of a showing of abuse of discretion by the board. 
§ 23-928, R. R. 8.1943. Meyer. Colin................. 
A county board, in exercising its power to approve the 
salaries or reduce budget requests, may not unrea- 
sonably interfere with the operation of the office of an 
elected official, but the exercise of those powers by the 
board shall not be disturbed in the absence of an abuse 
of discretion. § 23-1111, R. R. S. 1943; § 23-908, R. R. S. 
1943. Meyer v. Colin ........... 0.00. c cece cece 
Authority of a county board to transfer funds from 
one budget account to another in case of ‘‘unforeseen 
emergencies’’ does not relieve the county board of duty 
to make accurate estimates of the anticipated expendi- 
tures of each department. Meyer v. Colin ............ 


Court of Industrial Relations. 


1. 


In order to warrant the setting aside of an election held 
under the order and auspices of the Court of Industrial 
Relations by employees to decide who shall represent 
them in collective bargaining proceedings, the burden 
is upon those objecting to and moving to set aside the 
election to prove by a preponderance of the evidence 
that material misrepresentations of relevant facts were 
made in the campaign statements in question and that 
such misrepresentations had a substantial impact on 
the outcome of the election. Nebraska Assn. of Public 
Employees v. State ........ 0... cece eee eee eee eee 
The scope of review by this court of orders and de- 
cisions of the Court of Industrial Relations is restricted 
to considering whether the order of that court is sup- 
ported by substantial evidence justifying the order 
made, whether it acted within the scope of its statutory 
authority, and whether its action was arbitrary, capri- 
cious, or unreasonable. Nebraska Assn. of Public Em- 
ployees:v: State 05 oc hedge iees hese eae ae ga as 
The Court of Industrial Relations cannot, in a section 
48-818, R. R. S. 1943, case, obtain evidence on its own 
motion unless the moving party has first made a prima 


877 


96 


96 


96 


165 


165 


878 


Courts. | 


INDEX [VoL. 204 


facie case by satisfying the burden of proof of establish- 
ing noncomparability with prevalent conditions. Gen- 
eral Drivers and Helpers Union v. City of West Point .. 
Findings made by the Court of Industrial Relations not 
supported by substantial evidence do not justify the 
entry of an order which therefore must be said to be 
arbitrary, capricious, and unreasonable. General 
Drivers and Helpers Union v. City of West Point ....... 


Where cases are interwoven and interdependent and 
the controversy involved has already been considered 
and determined in a prior proceeding involving one of 
the parties now before the court, the court has a right 
to examine its own records and take judicial notice 
of its own proceedings and judgment in the prior action. 
Peterson v. The Nebraska Nat. Gas Co................ 
The proper method of determining whether a trial 
court abused its discretion must be based on facts in 
the record and not from extrinsic criteria. Boroff v. 
Boro tt: i252 je 3 phslien Dassen she eetnd eehas ies beawaeraenle 
A District Court has no power to vacate or modify 
its judgment after term on the ground that an error of 
law had been committed by it in rendering such judg- 
ment. Davis Management, Inc. v. Sanitary & Improve- 
ment: Dist::N0:. 276: 3.3-s%:c0 203 eiwa siete tae wetted 
The question of how far the Legislature should go in 
filling in the details of the standards which an admin- 
istrative agency is to apply raises large issues of policy 
in which the Legislature has a wide discretion, and the 
court should be reluctant to interfere with such discre- 
tion. Such standards in conferring discretionary power 
upon an administrative agency must be reasonably 
adequate, sufficient, and definite for the guidance of 
the agency in the exercise of the power conferred upon 
it and must also be sufficient to enable those affected 
to know their rights and obligations. State ex rel. 
Douglas v. Nebraska Mortgage Finance Fund ......... 
The power of classification rests with the Legislature 
and cannot be interfered with by the courts unless it 
is clearly apparent that the Legislature has by arti- 
ficial and baseless classification attempted to evade 
and violate provisions of the Constitution prohibiting 
local and special legislation. State ex rel. Douglas v. 
Nebraska Mortgage Finance Fund .................... 
The trial court is under a duty on its own motion to 
correctly instruct on the law and this court may take 
cognizance of plain error indicative of a probable mis- 
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carriage of justice. Silvey & Co., Inc. v. Engel........ 
An appeal from the order of a county court sitting as a 
juvenile court to the District Court and to this court 
requires that we review the adjudication de novo on 
the record and reach an independent conclusion on dis- 
puted issues of fact. State v. Rice ................000- 
An appeal from the decision of the Nebraska Appeal 
Tribunal on an unemployment compensation claim is 
considered de novo on the record of the hearing be- 
fore the Nebraska Appeal Tribunal by both the District 
Court and this court. Powers v. Chizek ............... 
The power of a court to try an accused is not impaired 
by the fact that officers used unlawful force or decep- 
tion to bring him from another jurisdiction to the place 
of trial. State v. Selman ............. 0... cece cece ee eee 


Criminal Law. 


1. 


A motion for directed verdict will be denied unless 
there is a total failure of competent proof in a criminal 
case to support a material allegation in the informa- 
tion or where the testimony adduced is of so weak or 
doubtful character that a conviction based thereon 
could not be sustained. State v. Bennett .............. 
Where the evidence as to what occurred immediately 
prior to and at the time of making a confession shows 
that it was freely and voluntarily made and excludes 
the hypothesis of improper inducement or threats, the 
confession is voluntary and may be received in evi- 
dence. State v. Bennett ............ 0. cece eee e cece ee 
A mistrial may be declared and a new trial granted 
in a criminal case where there is a manifest necessity 
to do so in order to serve the ends of public justice. 
Slate:v. CUMORG 5 cece se vate ae ek dea. Gee alae otras eee 
Where the trial court discovers, after trial has com- 
menced, that a juror is disqualified by reason of bias, 
and that fact was not disclosed on voir dire examina- 
tion, the court may declare a mistrial without preju- 
dice, and the subsequent retrial of the defendant does 
not constitute double jeopardy. State v. Clifford ...... 
Under section 60-430.07, R. S. Supp., 1978, an attempt 
to arrest is an essential element of the offense of fleeing 
in a motor vehicle to avoid arrest, but proof that the 
defendant actually committed the law violation for 
which the arrest was attempted is not required. State 
Ve CHOPS oh siori5 teh feale elke Reesustantden peative sh As tstls Jake raed oases 
Whether, at the time of taking an automobile, the de- 
fendant had the intent of permanently depriving the 
owner of its use or whether he intended to return it 
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is a question of fact. State v. King.................... 
A criminal statute is not constitutionally deficient 
merely because it applies only to inmates of penal in- 
stitutions. State v. Maez ........ eee eee eee 
Section 28-743, R. R. S. 1943, applies only to situations 
where either the means used to compel or induce the 
performance of an act or where the end to be ac- 
complished by such means, the performance of the act 
itself, are of a nature which the Legislature might pro- 
hibit under a reasonable exercise of its police power. 
State’v.: MaezZ i. sssinessaavieiwet a hes See eee esau 
A criminal statute applying only to inmates of prisons 
is not unconstitutional merely because the inmate 
might have been prosecuted under another statute 
applicable to everyone and prohibiting the same acts. 
State Vi. -MaezZ isch cry cette cele es und eetete aa etd Fass 
When information concerning a crime is furnished by 
the victim or witnesses to a crime, proof of veracity or 
reliability of the information is not generally required. 
State v. Anderson ......... 0. . ccc c eee eee nee eens 
Even where probable cause sufficient to justify a 
formal arrest does not yet exist, in appropriate cir- 
cumstances a police officer may informally detain a 
person in an appropriate manner in order to investigate 
possible criminal behavior or to maintain the status 
quo while obtaining more information, and the officer 
may conduct a limited protective search for concealed 
weapons when he has reason to believe the suspect is 
armed. State v. Anderson ........... cc cess eee cee eees 
The test of whether an investigative stop is justified is 
whether the police officer has a reasonable suspicion 
founded upon articulable facts which indicate that 
criminal activity has occurred or is occurring and that 
the suspect may be involved. State v. Anderson ...... 
Probable cause justifying a search and/or an arrest 
exists where the facts and circumstances within the po- 
lice officer’s knowledge and those of which he has rea- 
sonably trustworthy information are sufficient in them- 
selves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed. 
State v. Anderson ........... 0... cece cece ete eee eees 
In considering whether probable cause exists, the col- 
lective knowledge of the law enforcement agency for 
which the officer acts may be added to the personal 
knowledge of the officer making the search and seizure 
provided there has been some communication of knowl- 
edge to or direction to act from the department or 
officer having that knowledge to the officer making 
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15. 


16. 
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19. 
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24. 


the search and seizure. State v. Anderson............ 
Criminal prosecution cannot be grounded on nebulous 
definitions of crime. All crimes are statutory in this 
state. The validity of a statute purporting to define a 
crime cannot be based on an indefinite, uncertain, and 
obscure basis of validity. PPG Industries Canada Ltd. 
Vi KreusSCherr % sxe de one bees 6b ee eg 6 SW tne ete e wE RS 
An information or complaint must inform the accused, 
with reasonable certainty, of the charge being made 
against him in order that he may prepare his defense 
and also be able to plead the judgment rendered as a 
bar to a later prosecution for the same offense. State 
VI DPeOUIUrst jock sissies deere de gele POA EEG Hate TEN 
The word ‘‘abuse’’ in section 28-729, R. R. S. 1943, may 
include verbal injury as well as physical. State v. 
Dreiturst (662555 eswsdlintes scien aa tase vate kal Paes 
Verbal abuse under section 28-729, R. R. S. 1943, in- 
cludes only ‘‘fighting words,’’ namely, words which by 
their very utterance tend to inflict injury or tend to 
incite an immediate breach of the peace. State v. 
Dreifurst 2 os soknds dak agate tigers say conlnen vat etree en 
Whether any particular use of abusive language con- 
stitutes ‘‘fighting words’? depends not only upon the 
words used but also upon the circumstances in which 
they are used. State v. Dreifurst .................000. 
A motion for new trial for newly discovered evidence 
will not be granted unless the evidence in support 
thereof is so potent that, by strengthening evidence 
already offered, a new trial would probably result in a 
different verdict. State v. Pierce ..................00. 
A violation of section 39-669.07, R. R. S. 1943, is either 
a misdemeanor or a felony and is not a traffic infrac- 
tion within the meaning of section 39-602(106), R. R. S. 
1943. State v. Karel ....... ccc ccc eee eee teen eee 
A defendant charged under section 39-669.07, R. R. S. 
1943, is entitled to a jury trial under the provisions of 
section 24-536, R. R.S. 1943. State v. Karel............ 
The trial court’s determination of the admissibility of 
demonstrative evidence will not be overturned except 
for a clear abuse of discretion. State v. Apker........ 
An exhibit is admissible, so far as identity is concerned, 
when it has been identified as being the same object 
about which the testimony was given. It must also be 
shown to the satisfaction of the trial court that no sub- 
stantial change has taken place in the exhibit so as to 
render it misleading. As long as the article can be 
identified it is immaterial in how many or in whose 
hands it has been. State v. Apker..................... 
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Important to the determination of the admissibility of 
demonstrative evidence is the nature of the exhibit, 
the circumstances surrounding its preservation and 
custody, and the likelihood of intermeddlers tamper- 
ing with the object. State v. Apker ................... 
It is not error to refuse to instruct a jury in a criminal 
case of the consequences of a verdict of not guilty by 
reason of insanity. State v. Reitenbaugh.............. 
Acceptance or rejection of a plea of guilty to a lesser 
offense included in the offense charged rests in the dis- 
cretion of the court. State v. Clermont................ 
In a homicide case, photographs of the victim, upon 
proper foundation, may be received in evidence for 
purposes of identification, to show the condition of the 
body, the nature and extent of the wounds or injuries, 
and to establish malice or intent. State v. Clermont... 
Voluntary statements made to a police officer during 
preliminary questioning that preceded the actual per- 
formance of a polygraph test are not a part of the poly- 
graph test, nor are they rendered inadmissible under 
the polygraph exclusion. State v. Clermont........... 
Malice and intent may be inferred from the evidence 
relating to the circumstances of the criminal] act. State 
Vi: Clermont :o0-5.0:c55: cis stein be haae ea ai ee aetna coe Sele oo 
The verdict of the fact finder in a criminal case must 
be sustained if, taking the view most favorable to the 
State, there is sufficient competent evidence to sup- 
port it. State v. Clermont ......... 0.0... cece eee eee eee 
Ordinarily, when liquor, narcotics, or contraband ma- 
terials are found on a defendant’s premises or in an 
automobile possessed and operated by him, the evi- 
dence of unlawful possession is deemed sufficient to 
sustain a conviction in the absence of any other rea- 
sonable explanation for its presence. State v. Klutts 
Where circumstantial evidence is relied upon, the cir- 
cumstances proven must relate directly to the guilt of 
the accused beyond all reasonable doubt in such a way 
as to exclude any other reasonable conclusion. State 
Vi NSIS 2c Soest aa de ieee bow nn ha aie iraneas Meharetala eal Ove 
To justify a conviction on circumstantial evidence, it 
is necessary that the facts and circumstances essen- 
tial to the conclusion sought must be proven by com- 
petent evidence beyond a reasonable doubt, and, when 
taken together, must be of such a character as to be 
consistent with each other and with the hypothesis 
sought to be established thereby and inconsistent with 
any reasonable hypothesis of innocence. Any fact or 
circumstance reasonably susceptible to two interpre- 
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35. 
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tations must be resolved most favorably to the accused. 
State-v.. Klutts: cscs iiaas Qeatisa da ees wee eee ees 
A conviction should not be based upon suspicion, specu- 
lation, the weakness of the status of the accused, the 
embarrassing position in which he finds himself, or the 
mere fact that some unfavorable circumstances are 
not satisfactorily explained. State v. Klutts ........... 
Proof of guilty knowledge may be made by evidence of 
acts, declarations, or conduct of the accused from 
which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place 
where they were found. Mere presence at a place 
where a narcotic drug is found is not sufficient. State 
Ve RUS tn oe fad eerie dha te eae a Re wena ne ee 
Where, in a criminal case, there is a total failure of 
competent proof to support a material allegation in the 
information or where the testimony added is of so weak 
or doubtful character that a conviction based thereon 
cannot be sustained, a motion for directed verdict 
should be granted. State v. Klutts ................005. 
An application for a writ of habeas corpus to release a 
prisoner confined under sentence of court must be 
brought in the county where the prisoner is confined. 
Addison v. Parratt ............. 0. eee eens fa, byte agate es 
There is nothing in the justification for the use of force 
act which appears designed to change the ancient com- 
mon law rule that, in order to justify the defense of 
self-defense, the belief that the use of force is necessary 
must be reasonable and in good faith. State v. Cowan 
There is no rule of law which requires the trial judge, 
acting as the trier of fact in a criminal case, to make 
any special findings of fact. State v. Cowan........... 
In a jury-waived action, the judgment of the trial court 
on the facts has the same force as a jury verdict and 
will not be set aside on appeal if there is sufficient 
competent evidence to support it. A guilty verdict of 
the fact finder in a criminal case must be sustained 
if there is substantial evidence, taking the view most 
favorable to the State, to support it. State v. Cowan... 
Section 29-2261 (1), R. R. S. 1943, authorizes but does 
not require a presentence investigation in the case of a 
conviction of a misdemeanor. State v. Cowan......... 
It is only in those cases where, under a different but 
reasonable view, the evidence is sufficient to establish 
guilt of the lesser offense and also leave a reasonable 
doubt as to some particular element included in the 
greater, but not the. lesser, offense that the lesser-in- 
cluded offense instruction must be given. State v. 
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PRAEGER tes pantech nals estes haatootaer eae th 


Where the evidence is uncontroverted on an essential 
element of the crime, mere speculation that the jury 
may disbelieve it does not entitle the defendant to such 
aninstruction. State v. Knaff....................0005- 
Alleged nondisclosed police report examined and found 
to contain no conflicts in information regarding this 
case, as shown by the various witnesses. State v. 
Kraft chilies eda al abacd d seareala ae Gods G¥ scale anniay tina eee 
A motion to withdraw a plea of guilty or nolo contendere 
should be sustained only if the defendant proves with- 
drawal is necessary to correct a manifest injustice 
and the grounds for withdrawal are established by 
clear and convincing evidence. State v. Hill.......... 
Before accepting a guilty plea a judge should suffi- 
ciently examine the defendant to determine whether he 
understands the nature of the charge, the possible pen- 
alty, and the effect of his plea. State v. Hill........... 
Although questioning the defendant as to the factual 
basis is not required where the defendant enters a plea 
of nolo contendere, the court must satisfy itself that 
there is a factual basis for the charge. State v. Hill... 
Section 29-2262, R. R. S. 1948, authorizes confinement 
in the county jail for a period not to exceed 90 days as 
a condition of probation in cases of conviction of a 
misdemeanor as well as of a felony. State v. Behrens . 
A statute providing that as a condition to a sentence of 
probation the court may require a person convicted of 
assault to make reparation for the loss or damage 
caused by the crime empowers the trial court to impose 
a condition requiring a reasonable payment to the vic- 
tim for ‘‘pain and suffering,’ in addition to medical 
expenses and lost wages. There is no abuse of discre- 
tion in imposing such condition. State v. Behrens..... 
The mere fact that a law affects a greater proportion 
of one race than another does not make it invalid un- 
der the Equal Protection Clause. State v. Bird Head .. 
Mere selectivity in enforcement creates no constitu- 
tional defect. Before a claim of unlawful discrimina- 
tion in the enforcement of criminal laws can be in- 
voked,. the defendant must allege and prove a deliberate 
selective process of enforcement based upon race. 
State v. Bird Head ......... cece eens 
To support a defense of selective or discriminatory 
prosecution, a defendant bears a heavy burden of es- 
tablishing at least prima facie (1) that while others 
similarly situated have not generally been proceeded 
against because of conduct of the type forming the 
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54. 


55. 


56. 


Custody. 


basis of the charge against him, he has been singled 
out for prosecution, and (2) that the government’s 
discriminatory selection of him for prosecution has 
been invidious or in bad faith, i.e., based upon such 
impermissible considerations as race, religion, or the 
desire to prevent his exercise of constitutional rights. 
State Vv: Bir@\Head  ¢ sé oh scisces botswana eahaatiewe Soi aes 
Once a prima facie case is made, the burden of proof 
shifts to the State to rebut the presumption of uncon- 
stitutional action by showing that permissible racially 
neutral selection criteria and procedure have produced 
the monochromatic result. State v. Bird Head ........ 
The general rule is that a motion for a new trial must 
be filed within 10 days after the verdict is rendered. 
§ 29-2103, R. R. S. 1948. An exception to the above 
rule is that in any criminal case where it shall be made 
to appear upon the motion of the defendant for a new 
trial, supported by affidavits, depositions, or oral testi- 
mony, that the defendant has discovered new evidence 
material to his defense which he could not with reason- 
able diligence have discovered and produced during the 
term within which the verdict under which he was sen- 
tenced was rendered, the District Court may set aside 
the sentence and grant a new trial if such motion is 
filed within a reasonable time after the discovery of the 
new evidence. § 29-2103, R. R. S. 1943. State v. 
MUNSON 6 iaticiege os ce eee idee ee Pek ee eh Eas bed hts 
The power of a court to try an accused is not impaired 
by the fact that officers used unlawful force or decep- 
tion to bring him from another jurisdiction to the place 
of trial. State v. Selman ......... 0... cece cece eee ee 


The constitutional right of family integrity and the 
parental rights of custody and control create a duty of 
care and support. State v. Logan..................... 
An application for modification of a dissolution decree 
with respect to the care, custody, and control of minor 
children must ordinarily be founded upon new facts and 
circumstances which have arisen since the entry of the 
decree. Kuhn v. Kuhn.............. 2. cee cece ee eee 
The paramount consideration for the court in a custody 
hearing is the welfare of the children based upon their 
best interests, general health, welfare, and social be- 
havior. Kuhn v. Kuhn .............. 0c cece eee eee eee 
The discretion of the trial court with respect to chang- 
ing the custody of minor children of a broken marriage 
will not ordinarily be disturbed unless there is a clear 
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abuse of judicial discretion or it is clearly against the 
weight of the evidence. Kuhn v. Kuhn................ 
It is discretionary with the trial court whether to ad- 
mit evidence of facts, existing at the time of the decree 
and which affect the custody and best interests of chil- 
dren, that were not called to the attention of the trial 
court at the time of the decree, and this discretion 
will not be disturbed on appeal unless there is clearly 
an abuse of discretion. Kuhn v. Kuhn................. 
The best interests of the children is the paramount 
consideration in determining issues of custody. Fle- 
harty v. Fleharty ............ 2. cece eee eens 
A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
children require such action. Fleharty v. Fleharty.... 
The discretion of the trial court in determining issues 
of custody is subject to review, but will not be disturbed 
on appeal unless it is shown to be a clear abuse of dis- 
cretion or clearly against the weight of the evidence. 
Fleharty v. Fleharty ............ 0.0 cece eee ee cee eeeneee 
Generally, divided custody arrangements are not 
favored. Friedenbach v. Friedenbach ................ 
Ordinarily, a determination of custody by the trial 
court will not be disturbed on appeal unless it is clear 
that the evidence does not support the findings. Frie- 
denbach v. Friedenbach .......... 0... cece eee cere eee 
An order determining child custody may not be super- 
seded as a matter of right by filing a bond pursuant 
to section 25-1916, R. R. S. 1943. Friedenbach v. Frie- 
GeEnba ch 5565 5.055 Ssh ee sled ona en es Me oN SaaS 
Ordinarily, an order relating to visitation rights may be 
enforced by the District Court even though an appeal 
from the judgment of the District Court is pending in 
this court. Friedenbach v. Friedenbach .............. 
In a child custody action, a social worker’s report may 
be received in evidence for the consideration of that 
part properly admissible when the social worker is 
sworn, subject to cross-examination, and the parties 
are permitted to call other witnesses to contradict any 
parts of the report. Bengtson v. Bengtson ............ 
The appropriateness of a hypothetical question to an 
expert witness is a matter largely for the trial court’s 
discretion, and its rulings will not be disturbed unless 
there has been an abuse of that discretion. Bengtson v. 
Bengtson? is i2 ote ccisie tice dieaetans os tarot oean ee reales 
In cases involving questions of child custody, the find- 
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ings of the trial court, both as to an evaluation of the 
evidence and as a matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of dis- 
cretion or the decision is against the weight of the 
evidence. Bengtson v. Bengtson .....................- 
In a divorce case it is generally the best policy to keep 
minor children within the jurisdiction of the court. 
However, the welfare of the child should receive the 
paramount consideration in the determination thereof 
and this policy should yield to the best interests of the 
child. Jafariv. Jafari .......... 0.0... cece ccc cee eee 
The disposition of minor children and provision for their 
support in an action where a dissolution is granted is 
not controllable by agreement of the parties but by the 
court on the facts and circumstances as disclosed to it. 
Pafarh V. VARari eee sic ese Seed hated cidiaeais Sb 4a Sh aces 
The best interests of the minor children is the para- 
mount consideration in determining custodial issues. 
Buchele v. Tuel ............. cece eee ence cece eeeees 
The judicial focus in matters relating to the modifica- 
tion of custody is on what the trial court actually knew 
at the time of the entry of the custody decree and not on 
what the parties knew or should have known which was 
not produced at the time of trial. Buchele v. Tuel..... 
The relationship between a minor child and a woman 
living in the same household is a factor to be considered 
in a determination of the best interests of the child in 
matters relating to custody. Buchele v. Tuel.......... 
In cases involving questions of child custody, the find- 
ings of the trial court will not be disturbed unless there 
is a clear abuse of discretion or the decision is against 
the weight of the evidence. Campbell v. Campbell.... 


In an action for a liquidated sum which represents 
a downpayment on a contract voided or terminated by 
mutual agreement, the amount claimed does not be- 
come an unliquidated claim merely because of the as- 
sertion of a counterclaim, and if the trier of fact finds 
against the defendant on the counterclaim, prejudg- 
ment interest should be awarded on the plaintiff's 
claim. King v. Sky Harbor Air Service, Inc. .......... 
Loss of profits from a business may be recovered if 
the evidence shows with reasonable certainty both their 
occurrence and the extent thereof. Alliance Tractor & 
Implement Co. v. Lukens Tool & Die Co. .............. 
Although in many instances lost profits from a new 
business are too speculative and conjectural to permit 
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recovery of damages, where the evidence is available 
to furnish a reasonable certain factual basis for compu- 
tation of probable losses, recovery cannot be denied 
even though a new business venture is involved. Alli- 
ance Tractor & Implement Co. v. Lukens Tool & Die Co. 
To state a cause of action in tort it is necessary to allege 
facts from which a conclusion can be drawn that the 
defendant was guilty of one or more acts of 
negligence, that such negligence was a proximately 
contributing cause of the accident, and that as a proxi- 
mate result thereof the plaintiff was damaged. State 
Auto. & Cas. Underwriters v. Farmers Ins. Exchange 
The measure of damages for injuries to a motor ve- 
hicle which is not used solely for business or commer- 
cial purposes, when that vehicle can be repaired so 
that, when repaired, it will be in as good condition as 
it was before the injury, is the reasonable cost of repair 
plus the reasonable value of the use of the motor vehicle 
while being repaired with ordinary diligence, not ex- 
ceeding the value of the motor vehicle immediately 
before the injury. Husebo v. Ambrosia, Ltd. .......... 
Reasonable value of the use of a motor vehicle injured 
through the negligence of another party is that amount 
which does not exceed either the fair rental value of a 
vehicle of like or similar nature and performance for 
a reasonable length of time, or the amount actually 
paid, whichever is the least, and is a question of fact to 
be determined at the time of trial. Husebo v. Am- 
Drosia, Lite se ice ia Sais oa Maes Caw ee oN Sean Ss oe 
Normal costs of operation of a leased vehicle while in 
the possession of the lessee are not allowable as dam- 
ages under rules providing for the recovery of loss of 
use damages. Husebo v. Ambrosia, Ltd. .............. 
Where acts are voluntary and intentional and the injury 
is the natural result of the act, the result was not caused 
by accident even though that result may have been un- 
expected, unforeseen, and unintended. Millard Ware- 
house, Inc. v. Hartford Fire Ins. Co. ................45. 
One who takes a calculated risk by pursuing a course 
of action after being advised of the possibility of harm 
resulting therefrom may not claim that the resulting 
damage was accidental. Millard Warehouse, Inc. v. 
Hartford Fire Ins. Co, ........ cc cece ccc eee eee eens 
Subject to the provisions of the Uniform Commercial 
Code with respect to proof of market price, section 
2-723, the measure of damages for nondelivery of 
goods or repudiation by the seller of the contract for 
sale is the difference between the market price at the 
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11. 


12. 


13. 


14. 


Decrees. 


time when the buyer learned of the breach and the 
contract price, together with any incidental and con- 
sequential damages as provided in section 2-715, U. C. 
C., but less expenses saved in consequence of the sel- 
ler’s breach. § 2-713 (1), U. C. C. Carlson v. Nelson .. 
“‘Where the contract requires for its performance 
goods identified when the contract is made, and the 
goods suffer casualty without fault of either party 
before the risk of loss passes to the buyer, . . . then 
(a) if the loss is total the contract is avoided; and (b) 
if the loss is partial or the goods have so deteriorated 
as no longer to conform to the contract the buyer may 
nevertheless demand inspection and at his option either 
treat the contract as avoided or accept the goods with 
due allowance from the contract price for the deteriora- 
tion or the deficiency in quantity but without further 
right against the seller.’’ § 2-613, U. C. C. Carlson v. 
NG@ISOM 355. iidoseve tical ccgrons 65% wudiidisl a yeier oj boa lve lance! olinvaiotiiy jaye) Slate sel ove 
The impact of the provisions of section 2-613, U. C. C., 
providing that the casualty must occur without fault of 
either buyer or seller, is that if the buyer is at fault, 
he will remain obligated to purchase, but if the seller 
is at fault, he will remain obligated to deliver and be 
liable for the appropriate damages if he does not. Carl- 
SON V2 NOISOMN 63's 5 acces oaks Fisid deo ce bask ete eyavaracane @ Sosnrane 
A plaintiff buyer, under a contract for the sale of 
identified goods, suing for damages for delivery, who 
alleges that the goods were damaged while yet in the 
possession of the seller, has satisfied his burden of 
demonstrating the nonapplicability of section 2-613, 
U. C. C., insofar as the condition of absence of fault of 
the parties is concerned, if he proves the goods were 
not destroyed or damaged by his fault. Plaintiff buyer 
need not adduce evidence to show defendant seller 
was at fault. Carlson v. Nelson....................4.. 
A defendant seller who wishes to limit a plaintiff 
buyer’s remedies and damages to those provided in 
section 2-613, U. C. C., ought to raise the issue by appro- 
priate pleading. When the goods are in his possession 
when damaged, he has the burden of proving the goods 
were damaged without his fault. Carlson v. Nelson ... 


Where the parties by their agreement in writing, or the 


court by its decree, provide that a specific amount of 
alimony shall be paid for a specific period of time, and 
shall terminate only upon the occurring of a specific 
event set out in the agreement or decree and otherwise 


889 


765 


765 


765 


765 


765 


890 
Deeds. 
1. 
2. 
3. 
4. 
5. 
Demurrer. 


INDEX [VoL. 204 


shall not be subject to amendment or revision, the pay- 
ment of such alimony shall terminate only upon the 
happening of the event set out in the agreement or de- 
cree. Under such circumstances the remarriage of a 
party receiving alimony shall not cause the alimony to 
terminate, absent a specific provision in the agreement 
or decree to such effect, and the use of the word ‘‘re- 
marriage” is not necessary. Watters v. Foreman ..... 


Generally, upon the execution, delivery, and accept- 
ance of an unambiguous deed, such being the final acts 
of the parties expressing the terms of their agreement, 
all prior negotiations and agreements are deemed 
merged therein, in the absence of a preponderance of 
evidence clear and convincing in character establish- 
ing some recognized exception such as fraud or mis- 
take of fact, and the deed will be held to truly express 
the intentions of the parties. The doctrine of merger, 
however, applies only in situations where the parties 
to the deed and to the prior agreements are the same. 
City of Papillion v. Schram ............. 00. c eee eee 
A deed executed pursuant to a judicial sale, absent 
mistake or fraud, conveys only that property that lies 
within its calls. It conveys no greater title than the 
order of sale on which it is based. Hendrickson v. 
GAS OP i: 0. ess ac 075.8 41S so oles Bata Darah ia Sie Sra Rad ina ae Ma aoe Dleio a 
Reformation of a deed for mistake will be granted 
where the mistake is mutual to both parties. Cun- 
ningham V. Covalt ....... ccc cece eee cence eee eeees 
Evidence of such mutual mistake must be clear, con- 
vincing, and satisfactory. Cunningham v. Covalt..... 
The fact that one party denies such mistake does not 
preclude reformation. Cunningham v. Covalt......... 


A petition which fails to plead actionable facts is 


vulnerable to a general demurrer. State Auto. & Cas. 
Underwriters v. Farmers Ins. Exchange .............. 


Disciplinary Proceedings. 


1. 


In a proceeding for the disbarment of an attorney-at- 
law the presumption of innocence applies, and the 
charge made against him must be established by a 
preponderance of the evidence. State ex rel. Ne- 
braska State Bar Assn. v. Erickson ................... 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
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should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Erickson.... 
To determine whether and to what extent discipline 
should be imposed in a disbarment proceeding, it is 
necessary for this court to review the evidence de novo, 
considering the nature of the offense, the need for de- 
terrence of others, maintenance of the reputation of the 
bar as a whole, protection of the public, the attitude 
of the offender generally, and his present or future 
fitness to continue in the practice of law. State ex rel. 
Nebraska State Bar Assn. v. Erickson ................. 


Discrimination. 


1. 


Divorce. 
1. 


The mere fact that a law affects a greater proportion 
of one race than another does not make it invalid un- 
der the Equal Protection Clause. State v. Bird Head .. 
Mere selectivity in enforcement creates no constitu- 
tional defect. Before a claim of unlawful discrimina- 
tion in the enforcement of criminal laws can be in- 
voked, the defendant must allege and prove a deliberate 
selective process of enforcement based upon race. 
State v. Bird Head ........... cece eee eee e eee eens 
To support a defense of selective or discriminatory 
prosecution, a defendant bears a heavy burden of 
establishing at least prima facie (1) that while others 
similarly situated have not generally been proceeded 
against because of conduct of the type forming the 
basis of the charge against him, he has been singled 
out for prosecution, and (2) that the government’s 
discriminatory selection of him for prosecution has been 
invidious or in bad faith, i.e., based upon such imper- 
missible considerations as race, religion, or the desire 
to prevent his exercise of constitutional rights. State 
Vie TB OA oie cices is 2c seine srote Rise ye. W Be org 418 Werahdreere jee’ 
Once a prima facie case is made, the burden of proof 
shifts to the State to rebut the presumption of uncon- 
stitutional action by showing that permissible racially 
neutral selection criteria and procedure have produced 
the monochromatic result. State v. Bird Head........ 


The general rule is that the fixing of alimony and dis- 
tribution of property rest in the sound discretion of the 
District Court and in the absence of abuse of discre- 
tion will not be disturbed on appeal. Ragains v. Ra- 
PAINS ess lee ee one ea and ee eee eadeb epee eae 
The rule for determining alimony or division of prop- 
erty in divorce actions provides no mathematical 
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formula by which such an award can be exactly de- 
termined. Generally speaking, awards in cases of this 
kind vary from one-third to one-half of the value of the 
property involved depending upon the facts and cir- 
cumstances of the particular case. Ragains v. Ragains 
The division of property and the issue of alimony may 
be considered together and they are to be determined 
upon the consideration of all the facts and circum- 
stances. Ragains v. Ragains.................0. ee eee 
Although this court would generally prefer that there 
be a complete division of the property in dissolution 
actions, when the proper situation presents itself the 
trial court does not abuse its discretion in having the 
parties own an undivided one-half interest in the prop- 
erty. Ragains v. Ragains ............. cece cece eens 
The award of alimony and the division of property 
are determined by the circumstances of the parties at 
the time of the dissolution of the marriage, the length 
of the marriage, the health, relative earning power, 
and education of the parties, and whether there are 
unemancipated children. No case has said that the 
granting, denial, or reduction of alimony nor the divi- 
sion of property are to be considered punitive, and no 
such provision should be engrafted on the law of this 
state. Ragains v. Ragains ...............cc sce e eee eee 
The award of an attorney's fee is discretionary with the 
trial court and depends upon a variety of factors, in- 
cluding all the circumstances such as the amount of 
the division of the property, the alimony awarded, the 
earning capacity of the parties, and the general 
equities of the situation. Ragains v. Ragains......... 
The decision of the trial court in awarding child sup- 
port will not be disturbed on appeal unless there ap- 
pears a clear basis, in the record, for finding that the 
trial court abused its discretion. Boroff v. Boroff..... 
An application for modification of a dissolution decree 
with respect to the care, custody, and control of minor 
children must ordinarily be founded upon new facts and 
circumstances which have arisen since the entry of the 
decree. Kuhn v. Kuhn............. 0... cece cece ene 
The paramount consideration for the court in a custody 
hearing is the welfare of the children based upon their 
best interests, general health, welfare, and social be- 
havior. Kuhn v. Kuhn ............. 0.0 cece eee eee eee 
The discretion of the trial court with respect to chang- 
ing the custody of minor children of a broken marriage 
will not ordinarily be disturbed unless there is a clear 
abuse of judicial] discretion or it is clearly against the 
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12. 


13. 


14. 


15. 


16. 
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19. 


weight of the evidence. Kuhn v. Kuhn ................ 
It is discretionary with the trial court whether to admit 
evidence of facts, existing at the time of the decree 
and which affect the custody and best interests of chil- 
dren, that were not called to the attention of the trial 
court at the time of the decree, and this discretion 
will not be disturbed on appeal unless there is clearly 
an abuse of discretion. Kuhn v. Kuhn................. 
The best interests of the children is the paramount 
consideration in determining issues of custody. Fle- 
harty v. Fleharty ....... 0... ccc c cece cece eee tees eenee 
A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is 
unfit for that purpose or that the best interests of the 
children require such action. Fleharty v. Fleharty.... 
The discretion of the trial court in determining issues 
of custody is subject to review, but will not be disturbed 
on appeal unless it is shown to be a clear abuse of dis- 


.cretion or clearly against the weight of the evidence. 


Fleharty v. Fleharty ........ 00.0... ccc ee eee ence eeenee 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court and, in the 
absence of an abuse of discretion, will not be disturbed 
on appeal. Knigge v. Knigge............ Oe ee 
Rinderknecht v. Rinderknecht ....................000. 
Generally, an award from one-third to one-half of the 
property involved in a marriage of long duration, and 
where the parties were the parents of all children in- 
volved, does not constitute an abuse of discretion. 
Knigge v. Knigge ......... ccc cc cee ee cee ete teens 
The determination of one of the parties to a marriage to 
place property beyond the reach of the other party, and 
thus forestall a division of the property, does not 
operate to deprive the District Court of jurisdiction to 
determine an equitable division of those assets. Knigge 
VO RMI EO x. es celia, othchi eke, 3 ye oe ar Pad wel glate Mayo 
The court may in any case, if it finds it necessary, order 
a person required to make payment under sections 
42-347 to 42-379, R. R. S. 1943, to post sufficient security 
with the clerk to insure payment. Upon failure to com- 
ply with the order, the court may appoint a receiver to 
take charge of the debtor’s property to insure pay- 
ment. Payments included under this section are pay- 
ments for child support and alimony. § 42-371(5), 
R. R. 8. 1943. Casselman v. Casselman............... 
An order requiring security to be given and appoint- 
ing a receiver are somewhat extraordinary and drastic 
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measures. The order requiring security should be 
made only when it appears to the court that such an 
order is necessary to make sure the payment of ali- 
mony and child support as decreed. Casselman v. 
Casselman 2 22cied icsok eed os el as OS ete aes 
It is not the court’s prerogative to determine what 
method or means should be used in placing security. 
It is the court’s obligation, however, that once security 
is offered, to determine whether or not in its opinion 
it is adequate to secure the payment of the child sup- 
port and alimony, and, if it deems it is not adequate, 
require the party to file additional or substitute secur- 
ity. Casselman v. Casselman ..........-.:cceeeen renee 
Generally, divided custody arrangements are not 
favored. Friedenbach v. Friedenbach ................ 
Ordinarily, a determination of custody by the trial court 
will not be disturbed on appeal unless it is clear that 
the evidence does not support the findings. Frieden- 
bach v. Friedenbach ........... 00. c cece cece eee eens 
An order determining child custody may not be super- 
seded as a matter of right by filing a bond pursuant 
to section 25-1916, R. R. S. 1943. Friedenbach v. Frie- 
GENDACH  eeides i s., 20 5, etal sea ctaaae eek tiene al avangea ia Gaus eee 
Ordinarily, an order relating to visitation rights may be 
enforced by the District Court even though an appeal 
from the judgment of the District Court is pending in 
this court. Friedenbach v. Friedenbach .............. 
In a child custody action, a social worker's report may 
be received in evidence for the consideration of that 
part properly admissible when the social worker is 
sworn, subject to cross-examination, and the parties are 
permitted to call other witnesses to contradict any 
parts of the report. Bengtson v. Bengtson............ 
In cases involving questions of child custody, the find- 
ings of the trial court, both as to an evaluation of the 
evidence and as a matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of discre- 
tion or the decision is against the weight of the evi- 
dence. Bengtson v. Bengtson ............ sere eeeeeee 
The obligation to support minor children falls upon 
each parent, both of whose earning capacities shall be 
considered by the court in fixing the amount of support. 
Heldt v. Chapman .......... ccc cece cee cence eee eceee 
In the absence of an abuse of discretion the amount of 
an award of child support will not be disturbed on ap- 
peal. Heldt v. Chapman ........... cc cece cece e cena 
In a divorce case it is generally the best policy to keep 
minor children within the jurisdiction of the court. 
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However, the welfare of the child should receive the 
paramount consideration in the determination thereof 
and this policy should yield to the best interests of the 
child. Jafariv. Jafari ........ 00... eee 
The disposition of minor children and provision for their 
support in an action where a dissolution is granted is 
not controllable by agreement of the parties but by the 
court on the facts and circumstances as disclosed to it. 
Jafark’ Vi Tatar 2 ose e tered ks eewae ORGS Aww tiled ow 
The best interests of the minor children is the para- 
mount consideration in determining custodial issues. 
Buchele v., Tue@l . . ii cis seve eccva cca te oesneebee es ob eae 
The judicial focus in matters relating to the modifica- 
tion of custody is on what the trial court actually knew 
at the time of the entry of the custody decree and not 
on what the parties knew or should have known which 
was not produced at the time of trial. Buchele v. Tuel 
The relationship between a minor child and a woman 
living in the same household is a factor to be con- 
sidered in a determination of the best interests of the 
child in matters relating to custody. Buchele v. Tuel 
This court is not inclined to disturb the division of prop- 
erty made by the trial court unless it is patently un- 
fair on the record. Rinderknecht v. Rinderknecht..... 
Falcone v. Falcone .............. cece cece eee eens 
An award of attorney’s fees in an action for dissolution 
of marriage involves consideration of such factors as 
the nature of the case, the amount involved in the con- 
troversy, the services actually performed, the results 
obtained, the length of time required for preparation 
and presentation of the case, the novelty and difficulty 
of the questions raised, and the customary charges of 
the bar for similar services. Rinderknecht v. Rinder- 
RNC CHa. ore ee Sayesicnee ons eobe guea a rlbitavenoty eas Cee artarel eevee s 
In the absence of evidence that a person ordered to 
pay child support was materially prejudiced, subse- 
quent remarriage of the parties will not operate to bar 
enforcement of the order. Scheibel v. Scheibel ........ 
Where the parties by their agreement in writing, or the 
court by its decree, provide that a specific amount 
of alimony shall be paid for a specific period of time, 
and shall terminate only upon the occurring of a specific 
event set out in the agreement or decree and other- 
wise shall not be subject to amendment or revision, 
the payment of such alimony shall terminate only upon 
the happening of the event set out in the agreement or 
decree. Under such circumstances the remarriage of 
a party receiving alimony shall not cause the ali- 
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mony to terminate, absent a specific provision in the 
agreement or decree to such effect, and the use of the 
word ‘‘remarriage’’ is not necessary. Watters v. Fore- 
MAN. idence Sie eet nails alana i hide, 4 Oe ORT Re aoe 
In cases involving questions of child custody, the find- 
ings of the trial court will not be disturbed unless there 
is a clear abuse of discretion or the decision is against 
the weight of the evidence. Campbell v. Campbell .... 
The filing of a financial statement under the provisions 
of section 42-359, R. R. S. 1943, is waived if the parties 
proceed without objection to hearing or trial without 
such filing. Danielson v. Danielson ................... 
The modification of child support payments requires 
proof of a material change in circumstances and when 
found to be in the best interests of the children, all 
subsequent to the entry of decree. Danielson v. Daniel- 
BOM od tie, Sadie hd ale tesa cased seeds a aeeesles ala aie, suaveiVevetatera caren aed 
Expectations of income may be considered in an allow- 
ance of alimony but are not properly considered in the 
division of property. Andersen v. Andersen........... 
In considering an award of alimony, the court should 
properly take into account the circumstances of the 
parties, the duration of the marriage, and the ability of 
the supported party to engage in gainful employment. 
Andersen v. ANdersen .......... cece cece eee e tenes 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other and division of property as may be reason- 
able, having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions 
to the marriage by each party, including contributions 
to the care and education of the children, and inter- 
ruption of personal careers or educational opportunities, 
and the ability of the supported party to engage in gain- 
ful employment without interfering with the interests of 
any minor children in the custody of such party. Fal- 
cone V. Falcone 2.0... . ccc cece cece cette eens 
Under section 42-365, R. R. S. 1943, property distribu- 
tions which are punitive in nature may be subject to 
modification. Falcone v. Falcone ..................... 


Double Jeopardy. 


Where the trial court discovers, after trial has com- 


menced, that a juror is disqualified by reason of bias, 
and that fact was not disclosed on voir dire examina- 
tion, the court may declare a mistrial without preju- 
dice, and the subsequent retrial of the defendant does 
not constitute double jeopardy. State v. Clifford ...... 
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Due Process. 


de 


A teacher employed by the governing board of a state 
technical community college has a property interest in 
the renewal of his contract and is entitled to the pro- 
tection of procedural due process. Cross v. Board of 
GOVEPNOLS: sscisiicsceig bee be Rt SAN hee Naber tte Ba Btess 
Where a public employee has a property interest in con- 
tinued employment he cannot be deprived of that inter- 
est without a due process hearing. However, whether 
or not such a property interest exists is determined 
by state law. Weeks v. State Board of Education ...... 


Easements. 


1. 


The use and enjoyment which will give title by pre- 
scription to an easement is substantially the same in 
quality and characteristics as the adverse possession 
which will give title to real estate. Svoboda v. John- 
SON eit ove haved aaa te aA ee hea aa Reet eta deans 
The use must be adverse, under a claim of right, con- 
tinuous and uninterrupted, open and notorious, exclu- 
sive, with the knowledge and acquiescence of the owner 
of the servient tenement, and continuous for the full 
prescriptive period. Svoboda v. Johnson .............. 
To prove a prescriptive right to an easement all of 
the elements to a prescriptive use must be generally 
established by clear, convincing, and satisfactory evi- 
dence. Svoboda v. JoMHnSon .......... cece cece e eee ee 
Where a claimant has shown open, visible, continuous, 
and unmolested use of land for a period of time suffi- 
cient to acquire an easement by adverse user, the use 
will be presumed to be under a claim of right. The 
owner of the servient estate, in order to avoid acquisi- 
tion of easement by prescription, has the burden of 
rebutting the prescription by showing the use to be per- 
missive. Svoboda v. Johnson ............cseee eee n eee 
The term ‘‘exclusive use’’ does not mean that no one 
has used the driveway except the claimant of the ease- 
ment. It simply means that his right to do so does not 
depend upon a similar right in others. Svoboda v. 
J ONMSONG «hous nttincee ca is washes teat Moule a de eee tele decane 8 
The term ‘‘claim of right’? means nothing more than the 
intention of the disseisor to appropriate and use the 
land as his own to the exclusion of all others, irre- 
spective of any semblance or shadow of actual title or 
right. This ‘‘claim of right’’ means no more than 
‘hostile’ and if possession is hostile it is ‘‘under a 
claim of right.””, Svoboda v. Johnson .................. 
Although land may be unenclosed, where there is a well- 
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defined roadway or path thereon, the rule as to a pre- 
scription of adverse use applies, and places the burden 
on the landowner to establish that the use by the claim- 
ant of the prescriptive right was permissive. Svoboda 
Vi DONNSON secs og cc ab ae aeons Bo iene led ae e ee 
‘“‘Acquiescence’’ means passive assent or submission, 
quiescence, or consent by silence. Svoboda v. Johnson 
If the use of an easement has been for the requisite 
time, notorious, adverse, visible, and under a claim of 
right, the owner of the servient tenement is charged 
with knowledge of such use and his acquiescence in it 
is implied. Svoboda v. Johnson ....................... 
An easement is in gross when it is not created to bene- 
fit or when it does not benefit the possessor of any tract 
of land in his use of it as such possessor. City of Papil- 
lion -v. Schram «0. 2666 cssiieee de eee ena edie cueve tees 
An easement in gross belongs to the owner of it inde- 
pendently of his ownership or possession of any specific 
land. City of Papillion v. Schram ...................4. 
If an easement, however it may have been created, is 
specific in its terms, it is decisive of the limits of the 
easement. If an easement is not specifically defined, 
the rule is that the easement is such as is reasonably 
necessary and convenient for the purpose for which it 
was created. Thomas v. Weller.....................5. 
The use and enjoyment which will give title by pre- 
scription to an easement is substantially the same in 
quality and characteristics as the adverse possession 
which will give title to real estate. It must be adverse, 
under a claim of right, continuous and uninterrupted, 
open and notorious, exclusive, and with the knowledge 
and acquiescence of the owner of the servient tenement, 
for the full prescriptive period. Gartner v. Wilson 
Concrete:CO,. sic cite eis bb iadsig deg Sed aie sree Does 


under the order and auspices of the Court of Industrial 
Relations by employees to decide who shall represent 
them in collective bargaining proceedings, the burden 
is upon those objecting to and moving to set aside the 
election to prove by a preponderance of the evidence 
that material misrepresentations of relevant facts were 
made in the campaign statements in question and that 
such misrepresentations had a substantial impact on 
the outcome of the election. Nebraska Assn. of Pub- 
lic Employees v. State ............ 0... e ee cee eee ene 
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Eminent Domain. 
1. A resident owner who is familiar with his property and 


knows its worth may testify as to its value without fur- 
ther foundation. Johnson's Apco Oil Co. v. City of 
LAN GOUT 2 iecsciecccein beh a totpeh a Weta atisere dee Tah EEL Eee hoe NSS 
A resident stockholder and officer of a closely-held 
family corporation, who was familiar with the charac- 
teristics of property owned by the corporation, its actual 
and potential uses, and who had several years experi- 
ence in dealing with the property, is competent to testi- 
fy as to the value of the property without further foun- 
dation. Johnson’s Apco Oil Co. v. City of Lincoln ...... 


Employer and Employee. 


1. 


False statements made at the time employment was 
secured are ordinarily insufficient to terminate the 
relation of master and servant existing at the time of 
the injury, even though they may constitute grounds 
for rescinding the contract of employment, at least 
where there is no causal connection between the injury 
and the misrepresentation. Hilt Truck Lines, Inc. v. 
J ON OS: sei eestnsss is oe dare adedviere lacy, hee OO SIA Ea Aa eS a 
Three factors must be present before a false state- 
ment in an employment application will bar workmen’s 


.compensation benefits: (1) The employee must have. 


knowingly and willfully made a false representation as 
to his physical condition. (2) The employer must have 
relied upon the false representation and this reliance 
must have been a substantial factor in the hiring. (3) 
There must have been a causal connection between the 
false representation and the injury. Hilt Truck Lines, 
INC. V. JOMES 2... ccc ccc cece eet e cree ene e cere eeetane 
In a workmen’s compensation case the burden of proof 
on the defense of intoxication or intentional willful 
negligence is on the employer. Hilt Truck Lines, Inc. 
Vi SOMOS iisicis hile Neg eois are apace eaten wsese ar one ine ear het ayae weet genedeee oe 
In the absence of any agreement between employer and 
employee to the contrary, the general rule is that an 
employee, after his term of service has expired, is 
entitled to compete in business with his former em- 
ployer. Accordingly, if an employee does not bind him- 
self by contract to refrain from entering the services 
of a competitor after termination of the employment, 
the employee violates no duty to his former employer 
in so doing. Garner Tool & Die v. Laux ............... 
Unless restricted by some agreement with his former 
employer, an employee’s right to compete in business 
with such former employer is the same as that of a 
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stranger to the contract of employment, subject to the 
qualification that a former employee is precluded from 
using for his own advantage, and to the detriment of 
his former employer, information or trade secrets ac- 
quired by or imparted to him in the course of his em- 
ployment. Garner Tool & Die v. Laux ................ 


Equity cases are heard de novo in this court with con- 
sideration given to the fact that the trial court observed 
the witnesses and their manner of testifying. State 
ex rel. Douglas v. Ledwith ................... cece 
On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Gasper v. MOSS ............. ccc ccc cee e eee eens 
While the law requires this court, in determining an ap- 
peal in an equity action involving questions of fact, to 
reach an independent conclusion without reference to 
the findings of the District Court, this court will, in 
determining the weight of the evidence, where there is 
an irreconcilable conflict thereon on a material issue, 
consider the fact that the trial court observed the wit- 
nesses and their manner of testifying. Svoboda v. 
JONNSON » 5 i05 Feces Pod Seba Ok act a eRe byes Seine 
Contractual promises with respect to the use of land, 
which under the rules of equity are specifically en- 
forceable against the promisor, are effective against 
the successors in title or possession if the successor 
has actual or constructive notice of the promise. Un- 
der such circumstances, the promise subjects the land 
to an equitable servitude. Standard Meat Co. v. 
PeerhuseM 5:66.06 des cceee ooki ne dakt abacbi eee nate en’ 
On an appeal from an equity trial, in determining the 
weight to be given the evidence, the Supreme Court 
will consider the fact that the trial court observed the 
witnesses and their manner of testifying. Metropoli- 
tan Life Ins. Co. v. SID No. 222 ...................-000 
On the appeal of an action in equity, when credible 
evidence on material questions of fact is in conflict, 
this court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Gartner v. Wilson Concrete Co. ................ 
Courts of equity, in decreeing or refusing interest, gen- 
erally follow the law; interest is sometimes allowed 
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Estates. 
1. 


Estoppel. 
1. 


Evidence. 
1. 


by courts of equity, in the exercise of a sound discre- 
tion, when it would not be recoverable at law. Mid- 
States Equipment Co. v. Poehling ...................65 


The right of a surviving spouse to widow's allowance, 
homestead allowance, exempt property, or any of them, 
is purely a personal right which the surviving spouse 
alone can exercise and enjoy. When the surviving 
spouse dies, the right terminates. Jacobson v. Nemesio 
Even though one may have died prior to January 1, 
1977, if no letters testamentary were issued before Jan- 
uary 1, 1977, the estate is governed by the provisions 
of the Nebraska Probate Code which became effective 
on January 1, 1977. Jacobson v. Nemesio............. 


Mutuality of estoppel is no longer considered to be a re- 
quirement for the application of collateral estoppel. 
Peterson v. The Nebraska Nat. Gas Co. ............... 
Collateral estoppel may be applied if the identical is- 
sue was decided in a prior action, there was a judg- 
ment on the merits which was final, the party against 
whom the rule is to be applied was a party or in privity 
with a party to the prior action, and there was an op- 
portunity to fully and fairly litigate the issue in the 
prior action. Peterson v. The Nebraska Nat. Gas Co. 
The trial court has some discretion as to whether col- 
lateral estoppel may be invoked in a particular case. 
Peterson v. The Nebraska Nat. Gas Co................ 
Before a person can sustain the plea of estoppel against 
another, he must have relied upon and been injured 
by the facts as pleaded. Metropolitan Life Ins. Co. v. 
SID) NOs 222 o sioy eee ah acicaree a Wie teased Darra dudlare ieee whaes 


On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial 
court observed the witnesses and their manner of tes- 
tifying and accepted one version of the facts rather than 
the other. Gasper v. MOSS .........--:ceeeeee rece eenee 
A motion for directed verdict will be denied unless 
there is a total failure of competent proof in a criminal 
case to support a material allegation in the information 
or where the testimony adduced is of so weak or doubt- 
ful character that a conviction based thereon could not 
be sustained. State v. Bennett .....................08. 
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Where the evidence as to what occurred immediately 
prior to and at the time of making a confession shows 
that it was freely and voluntarily made and excludes 
the hypothesis of improper inducement or threats, the 
confession is voluntary and may be received in evi- 
dence. State v. Bennett .......... 0. ccc cece cee eee eee 
To prove a prescriptive right to an easement all of the 
elements to a prescriptive use must be generally es- 
tablished by clear, convincing, and satisfactory evi- 
dence. Svoboda v. Johnson ................ cee eee eee 
While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference 
to the findings of the District Court, this court will, in 
determining the weight of the evidence, where there is 
an irreconcilable conflict thereon on a material issue, 
consider the fact that the trial court observed the wit- 
nesses and their manner of testifying. Svoboda v. John- 
SON Ss cetre st Serna cetece ee Pave Dehn we are eres bs Ateaneee ames BGA 
In determining whether a party is entitled to a directed 
verdict, the evidence must be considered most favor- 
ably to the other party. Every controverted fact must 
be resolved in his favor, and he is entitled to the bene- 
fit of every reasonable inference which may be drawn 
therefrom. Kirshenbaum v. Dettman-Figueroa ....... 
It is the duty of the trial court to instruct the jury 
upon the issues presented by the pleadings and sup- 
ported by the evidence. Kirshenbaum v. Dettman- 
FQUCrO8 ii. i er eucie a dite neai ia aaa a satek say ew ve@ens cake 
Post accident changes in warnings and instructions 
generally are not admissible as implied admissions of 
negligence if their prejudicial nature outweighs their 
relevance. Hammond v. The Nebraska Nat. Gas Co. 
In determining the sufficiency of evidence to sustain a 
judgment, it must be considered in the light most favor- 
able to the successful party. Every controverted fact 
must be resolved in his favor, and he is entitled to the 
benefit of every inference that can reasonably be de- 
duced from the evidence. Miles v. School Dist. No. 138 
In testing the sufficiency of the evidence to support 
findings of fact made by the Workmen’s Compensation 
Court after rehearing, the evidence must be considered 
in the light most favorable to the successful party. Hilt 
Truck Lines, Inc. v. JoneS .......... ccc cece eee e eee 
Nalley v. Consolidated Freightways, Inc. .............. 
Error cannot be predicated upon a ruling which ex- 
cludes evidence where the substance of the evidence 
was neither made known to the judge by an offer of 


28 


57 


57 


70 


70 


80 


105 


115 
370 


VoL. 204] INDEX 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


proof nor was apparent from the context within which 
questions were asked. Countryside Mobile Homes of 
Lincoln, Inc. v. Schade ........... 0. ccc cece eee eens 
In a trial to the court, the findings and judgment of 
the trial court on the facts have the same force as a 
jury verdict and will not be set aside if there is suf- 
ficient competent evidence to support it. Countryside 
Mobile Homes of Lincoln, Inc. v. Schade .............. 
The Court of Industrial Relations cannot, in a section 
48-818, R. R. S. 1948, case, obtain evidence on its own 
motion unless the moving party has first made a prima 
facie case by satisfying the burden of proof of estab- 
lishing noncomparability with prevalent conditions. 
General Drivers and Helpers Union v. City of West 
PONG sles stig ete amis har aie ea Malye Ba Pal OS Ce ne 
Findings made by the Court of Industrial Relations not 
supported by substantial evidence do not justify the en- 
try of an order which therefore must be said to be arbi- 
trary, capricious, and unreasonable. General Drivers 
and Helpers Union v. City of West Point ............... 
Loss of profits from a business may be recovered if 
the evidence shows with reasonable certainty both their 
occurrence and the extent thereof. Alliance Tractor & 
Implement Co. v. Lukens Tool & Die Co. .............. 
Although in many instances lost profits from a new busi- 
ness are too speculative and conjectural to permit re- 
covery of damages, where the evidence is available to 
furnish a reasonable certain factual basis for computa- 
tion of probable losses, recovery cannot be denied even 
though a new business venture is involved. Alliance 
Tractor & Implement Co. v. Lukens Tool & Die Co..... 
On an appeal from an equity trial, in determining the 
weight to be given the evidence, the Supreme Court 
will consider the fact that the trial court observed the 
witnesses and their manner of testifying. Metropolitan 
Life Ins. Co. v. SID No. 222 ..... 0... eee eee ee eee 
It is discretionary with the trial court whether to ad- 
mit evidence of facts, existing at the time of the de- 
cree and which affect the custody and best interests of 
children, that were not called to the attention of the 
trial court at the time of the decree, and this discretion 
will not be disturbed on appeal unless there is clearly 
an abuse of discretion. Kuhn v. Kuhn................. 
In a workmen’s compensation case, the burden of proof 
on the defense of intoxication is on the employer. Nal- 
ley v. Consolidated Freightways, Inc. ................. 
Under section 48-185, R. S. Supp., 1976, the findings of 
fact made by the Nebraska Workmen’s Compensation 
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Court after rehearing have the same force and effect 
as a jury verdict in a civil case. Nalley v. Consoli- 
dated Freightways, Inc. ................ cece cece ceca 
When findings as to issues of causation are made by 
the Nebraska Workmen’s Compensation Court on re- 
hearing, the sufficiency of such findings are to be tested 
in the same manner as other fact determinations. 
Nalley v. Consolidated Freightways, Inc. .............. 
In testing the sufficiency of the evidence to support 
the findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
cessful party. Every controverted fact must be re- 
solved in his favor and he should have the benefit of 
every inference that can reasonably be drawn there- 
from. Riley v. City of Lincoln ........................ 
Before a summary judgment may be granted, the mov- 
ing party must establish that there exists no genuine 
issue as to any material fact in the case, and that un- 
der the facts he is entitled to a judgment as a matter 
of law. Even where there are no conflicting evidentiary 
facts, a summary judgment is not appropriate if the ul- 
timate inferences to be drawn from those facts are not 
clear. In considering such a motion, the trial judge 
must take that view of the evidence most favorable to 
the party against whom summary judgment is directed, 
giving to that party the benefit of all favorable infer- 
ences that may reasonably be drawn from the evi- 
dence. McDowell v. Rural Water Dist. No. 2.......... 
In the absence of fraud or mistake, an agreement or 
stipulation by the parties that the judgment of a third 
person shall be relied upon in determining a fact is 
binding upon the parties. Knigge v. Knigge........... 
Unless otherwise agreed, the issues to be determined in 
a contested hearing before the Nebraska Liquor Con- 
trol Commission are limited to those stated in the notice 
of the hearing. Jetter v. Nebraska Liquor Control 
Commission, 0.2 136 55-0 ieee cedars miety nhae wise ban wees 
A motion for new trial for newly discovered evidence 
will not be granted unless the evidence in support 
thereof is so potent that, by strengthening evidence 
already offered, a new trial would probably result in 
a different verdict. State v. Pierce ................... 
In determining the sufficiency of the evidence to sus- 
tain a verdict, it must be considered most favorably 
to the successful party and every controverted fact 
resolved in his favor and he must have the benefit of 
inferences as reasonably deducible from it. Hancock 
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28. 
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30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 


38. 


Vi PaCCar, INC. ie dicis etek chaos gered we SORES BUST TS 
While the jury may consider, as evidence of the state 
of the art, the fact that no manufacturer is doing that 
which it is claimed could be done, such evidence will 
not establish conclusively the state of the art. The 
inaction of all the manufacturers in an area should 
not be the standard by which the state of the art should 
be determined. Whether the design represents the state 
of the art is still a question of fact to be determined 
by the jury. Hancock v. Paccar, Inc. ................. 
The fundamental principle of the law of evidence is to 
the effect the burden of proof in any cause rests upon 
the party who asserts the matter. Hancock v. Paccar, 
TMG o bens are alsieleusre hie oe Oy eee ai ea 6 Pia Haile o 04.4 Jesh enleaue se overese sare 
A trial court is not required to give a proffered in- 
struction which unduly emphasizes a part of the evi- 
dence in the case. Hancock v. Paccar, Inc. ........... 
Fair rental value as used in this instance is a question 
of fact to be determined at the time of trial from evi- 
dence relating to prevailing community or area stand- 
ards. Husebo v. Ambrosia, Ltd. .............. 5c eeee 
Reasonable length of time as used in this instance pre- 
sumes ordinary diligence on the part of the injured 
party and those performing the repair work and is a 
question of fact to be determined at the time of trial. 
Husebo v. Ambrosia, Ltd. 1.0.0... ccc cece cc cece teens 
Parental rights may be terminated under section 43-209, 
R. R. S. 1943, only upon presentation of clear and con- 
vincing evidence. State v. Souza-Spittler ............. 
Evidence of such mutual mistake must be clear, con- 
vincing, and satisfactory. Cunningham v. Covalt..... 
An order terminating parental rights under section 
43-209, R. R. S. 1943, must be supported by clear and 
convincing evidence. State v. Hamilton............... 
A juvenile court may exercise its sound discretion in 
determining the relevancy, competency, and admis- 
sibility of evidence to be considered in a dispositional 
hearing during proceedings involving minor dependent 
and neglected children. State v. Duran............... 
The trial court’s determination of the admissibility of 
demonstrative evidence will not be overturned except 
for a clear abuse of discretion. State v. Apker........ 
An exhibit is admissible, so far as identity is concerned, 
when it has been identified as being the same object 
about which the testimony was given. It must also be 
shown to the satisfaction of the trial court that no sub- 
stantial change has taken place in the exhibit so as to 
render it misleading. As long as the article can be iden- 


905 


468 


468 


468 


468 


499 


499 


503 


512 


537 


546 


577 


906 


39. 


40. 


41. 


42. 


43. 


44. 


45. 


46. 


47. 


48. 


INDEX [VoL. 204 


tified it is immaterial in how many or in whose hands 
it has been. State v. Apker........................... 
Important to the determination of the admissibility 
of demonstrative evidence is the nature of the exhibit, 
the circumstances surrounding its preservation and 
custody, and the likelihood of intermeddlers tampering 
with the object. State v. Apker ...................2005 
In a child custody action, a social worker’s report may 
be received in evidence for the consideration of that 
part properly admissible when the social worker is 
sworn, subject to cross-examination, and the parties 
are permitted to call other witnesses to contradict any 
parts of the report. Bengtson v. Bengtson............ 
The appropriateness of a hypothetical question to an 
expert witness is a matter largely for the trial court’s 
discretion, and its rulings will not be disturbed unless 
there has been an abuse of that discretion. Bengtson v. 
Bengtson® ec jecoe ee ele tain bigs ule Lewd weeds OS Pada e to's 
In cases involving questions of child custody, the find- 
ings of the trial court, both as to an evaluation of the 
evidence and as a matter of custody, will not be dis- 
turbed on appeal unless there is a clear abuse of dis- 
cretion or the decision is against the weight of the evi- 
dence. Bengtson v. Bengtson ..............csceeeee eee 
In a homicide case, photographs of the victim, upon 
proper foundation, may be received in evidence for 
purposes of identification, to show the condition of the 
body, the nature and extent of the wounds or injuries, 
and to establish malice or intent. State v. Clermont... 
Voluntary statements made to a police officer during 
preliminary questioning that preceded the actual per- 
formance of a polygraph test are not a part of the 
polygraph test, nor are they rendered inadmissible un- 
der the polygraph exclusion. State v. Clermont....... 
Malice and intent may be inferred from the evidence 
relating to the circumstances of the criminal act. State 
Vo ClerMmonts: «2 .tc0c2d ie dieotudekieeaigd Meeetosl eas 
The verdict of the fact finder in a criminal case must 
be sustained if, taking the view most favorable to the 
State, there is sufficient competent evidence to support 
it. State v. Clermont ........... 02... cece cece eee eee 
Ordinarily, when liquor, narcotics, or contraband ma- 
terials are found on a defendant’s premises or in an 
automobile possessed and operated by him, the evi- 
dence of unlawful possession is deemed sufficient to 
sustain a conviction in the absence of any other rea- 
sonable explanation for its presence. State v. Klutts.. 
Where circumstantial evidence is relied upon, the cir- 
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cumstances proven must relate directly to the guilt of 
the accused beyond all reasonable doubt in such a way 
as to exclude any other reasonable conclusion. State 
Ve IRIUCUS idiots d begin aq eteee oes cletereaevdinge,c's ane tard yd eels SAN Seied 
To justify a conviction on circumstantial evidence, it 
is necessary that the facts and circumstances essen- 
tial to the conclusion sought must be proven by compe- 
tent evidence beyond a reasonable doubt, and, when 
taken together, must be of such a character as to be 
consistent with each other and with the hypothesis 
sought to be established thereby and inconsistent with 
any reasonable hypothesis of innocence. Any fact or 
circumstance reasonably susceptible of two interpreta- 
tions must be resolved most favorably to the accused. 
State vi... MUS i. foe c ee i eee as Sidiy elle eee tie es 
A conviction should not be based upon suspicion, specu- 
lation, the weakness of the status of the accused, the 
embarrassing position in which he finds himself, or the 
mere fact that some unfavorable circumstances are not 
satisfactorily explained. State v. Klutts .............. 
Proof of guilty knowledge may be made by evidence of 
acts, declarations, or conduct of the accused from which 
the inference may be fairly drawn that he knew of the 
existence and nature of the narcotics at the place where 
they were found. Mere presence at a place where a 
narcotic drug is found is not sufficient. State v. Klutts 
Where, in a criminal case, there is a total failure of 
competent proof to support a material allegation in the 
information or where the testimony added is of so weak 
or doubtful character that a conviction based thereon 
cannot be sustained, a motion for directed verdict 
should be granted. State v. Klutts.................... 
The admissions by a party to an action upon a material 
matter are admissible against him as original evi- 
dence. Silvey & Co., Inc. v. Engel .........-.... eee eee 
Evidence which does not appear in the record cannot 
be considered by this court on appeal. Weeks v. State 
Board of Education ........... 0... cece cece cece eee eee 
In a proceeding for the disbarment of an attorney-at- 
law the presumption of innocence applies, and the 
charge made against him must be established by a 
preponderance of the evidence. State ex rel. Ne- 
braska State Bar Assn. v. Erickson ................... 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Erickson.... 
To determine whether and to what extent discipline 
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should be imposed in a disbarment proceeding, it is 
necessary for this court to review the evidence de novo, 
considering the nature of the offense, the need for de- 
terrence of others, maintenance of the reputation of the 
bar as a whole, protection of the public, the attitude of 
the offender generally, and his present or future fitness 
to continue in the practice of law. State ex rel. Ne- 
braska State Bar Assn. v. Erickson ................... 
There is no rule of law which requires the trial judge, 
acting as the trier of fact in a criminal case, to make 
any special findings of fact. State v. Cowan........... 
In a jury-waived action, the judgment of the trial court 
on the facts has the same force as a jury verdict and 
will not be set aside on appeal if there is sufficient 
competent evidence to support it. A guilty verdict of 
the fact finder in a criminal case must be sustained if 
there is substantial evidence, taking the view most 
favorable to the State, to support it. State v. Cowan... 
It is only in those cases where, under a different but 
reasonable view, the evidence is sufficient to establish 
guilt of the lesser offense and also leave a reasonable 
doubt as to some particular element included in the 
greater, but not the lesser, offense that the lesser- 
included offense instruction must be given. State v. 
Kina 5 oiiees yon Seren his trae ds ae boeatep bg aed Sin Sa ws 4 he 
Where the evidence is uncontroverted on an essential 
element of the crime, mere speculation that the jury 
may disbelieve it does not entitle the defendant to such 
aninstruction. State v. Knaff...................00000- 
One who claims title by adverse possession must prove 
by a preponderance of the evidence that he has been 
in actual, continuous, exclusive, notorious, and adverse 
possession under claim of ownership for a full period of 
10 years. Pokorski v. McAdams...................... 
Whether a parent has neglected or refused to provide 
proper or necessary subsistence, education, or other 
care necessary for the health, morals, or well-being 
of a minor child under the provisions of section 43-202 
(2)(c), R. R. S. 1943, is a question of fact, and each 
case must be determined on its own facts. State v. 
RICO ai. ceo ANS as A Sia Read Sele ee hel Seeowinio dea. goa we 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court on rehearing have the same force 
and effect as a jury verdict in a civil case, and will 
not be set aside on appeal unless clearly wrong. Baliu- 
lis v. Campbell Soup Company .....................00- 
Triers of fact are not required to accept as absolute 
verity every statement of a witness not contradicted 
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by direct evidence. Baliulis v. Campbell Soup Com- 
PANY oe Beha choi siete ta Wee a in See Mee age tates 
In determining whether the evidence supports the find- 
ings of the trial court in an action at law where a jury 
has been waived, the evidence must be considered in the 
light most favorable to the successful party, all conflicts 
must be resolved in his favor, and he is entitled to the 
benefit of every inference that can reasonably be de- 
duced from the evidence. Aurora Cooperative Elevator 
COe Vs LEAPSON oes i esha eau odd vance na eve eee Soe 
Any assignment of error requiring an examination of 
evidence cannot prevail on appeal in the absence of a 


‘pill of exceptions. Danielson v. Danielson ............. 


State v. Behrens ....... 0... cece cece cece teen aeeneaees 
The allegation in a motion for a new trial that there 
occurred errors of law duly excepted to is sufficient to 
have reviewed the various rulings of the trial court on 
the admission or rejection of evidence. Blue v. Cham- 
pion International Corp. .......... 0... ccc eee cece ecees 
When credible evidence on material questions of fact 
is in irreconcilable conflict, this court will consider 
the fact that the trial court observed the witnesses and 
their manner of testifying and accepted one version of 
the facts rather than the other. Mid-States Equipment 
Co. v. Poehling ........... cece cece eee ee enee 
To support a defense of selective or discriminatory 
prosecution, a defendant bears a heavy burden of es- 
tablishing at least prima facie (1) that while others 
similarly situated have not generally been proceeded 
against because of conduct of the type forming the 
basis of the charge against him, he has been singled 
out for prosecution, and (2) that the government’s dis- 
criminatory selection of him for prosecution has been 
invidious or in bad faith, i.e., based upon such imper- 
missible considerations as race, religion, or the desire 
to prevent his exercise of constitutional rights. State v. 
Bird Head) 6536.65 jie08 shied eth shew lia aig henewaesclen 
Once a prima facie case is made, the burden of proof 
shifts to the State to rebut the presumption of uncon- 
stitutional action by showing that permissible racially 
neutral selection criteria and procedure have produced 
the monochromatic result. State v. Bird Head ....... 

The general rule is that a motion for a new trial must 
be filed within 10 days after the verdict is rendered. 
§ 29-2103, R. R. S. 1943. An exception to the above rule 
is that in any criminal case where it shall be made to 
appear upon the motion of the defendant for a new 
trial, supported by affidavits, depositions, or oral testi- 
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mony, that the defendant has discovered new evidence 
material to his defense which he could not with reason- 
able diligence have discovered and produced during the 
term within which the verdict under which he was sen- 
tenced was rendered, the District Court may set aside 
the sentence and grant a new trial if such motion is 
filed within a reasonable time after the discovery of the 
new evidence. § 29-2103, R. R. S. 1943. State v. Mun- 
SOM 5 tovass eats ee isis Aegean ae eo mah St Saas aaa etal at to aelte ctl 
New evidence tendered in support of a motion for a new 
trial on the ground of newly discovered evidence must 
be so potent that, by strengthening evidence already of- 
fered, a new trial would probably result in a different 
verdict. State v. MUNSON ............ cece eee eee eee e ee 
A motion for a new trial on the ground of newly dis- 
covered evidence is addressed to the sound discretion 
of the trial court and, unless an abuse of discretion is 
shown, its determination will not be disturbed. State v. 
MUNSON oie hd sche fered d 8 area Mrtiere Sale Wtoraiale cele RON Tied 
A motion for a directed verdict made at the close of a 
plaintiff’s case must be treated as an admission of the 
truth of all material and relevant evidence admitted 
favorable to the plaintiff who is entitled to the benefit 
of all proper inferences that can reasonably be deduced 
therefrom. Empfield v. Ainsworth Irr. Dist. .......... 
In every jury case, at the conclusion of plaintiff's evi- 
dence, there is a preliminary question for the court to 
decide, when properly raised, not whether there is lit- 
erally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the 
plaintiff, upon whom the burden of proof is imposed. 
Empfield v. Ainsworth Irr. Dist. ...................005 


A lien on personal property is acquired at the time it is 
seized in execution. Credit Bureau of Broken Bow, Inc. 
Ve MONINBer 66 os hs ci a ae ie 8084 Ni si Ek oes ba 
A manual interference with chattels is not essential to 
a valid levy thereon. It is sufficient if the property is 
present and subject for the time being to the control of 
the officer holding the writ, and that he in express 
terms asserts his dominion over it by virtue of such 
writ. Credit Bureau of Broken Bow, Inc. v. Moninger 
Notice of a purported interest claimed by a third party 
given by a debtor to a sheriff when he was proceeding 
to attach or to levy upon property is not notice to the 
creditor for whom the levy is made. Credit Bureau of 
Broken Bow, Inc. v. Moninger ............... 220. ee eee 
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Federal Laws. 


1. 


When Congress has unmistakably entered a field and 
has enacted regulations to govern a field, state laws 
regulating that aspect of commerce must fall. This re- 
- sult is required whether Congress specifically directs 
such a result in the legislation or such a result is re- 
quired by reason of the purpose of the act. ATS Mobile 
Telephone, Inc. v. General Communications Co., Inc. 
No state law can hinder or obstruct the free use of a 
license granted under an act of Congress. ATS Mobile 
Telephone, Inc. v. General Communications Co., Inc. 
It is well-settled law that all federal regulations done in 
pursuance of one of Congress’ delegated powers are 
capable of preempting any state legislation or regula- 
tion on the same subject. ATS Mobile Telephone, Inc. 
v. General Communications Co., Inc. ...............005 


Governmental Subdivisions. 


1. 


In order to sue the State of Nebraska or one of its agen- 
cies under the Tort Claims Act, the petition must be 
filed in the District Court for the county in which the 
alleged wrongful act or omission took place, and in the 
absence of specific legislative authority, that jurisdic- 
tional requirement may not be waived. Catania v. The 
University of Nebraska ........ 0... 0. ccc cece eee ene 
A rural water district is not a municipal corporation 
within the purview of the City, Village and Municipal 
Corporation Ground Water Permit Act. McDowell v. 
Rural Water Dist. No. 2.2... .. cc cece cece eee eee eee eee 


Guarantor-Guarantee. 


Under an absolute guarantee of payment there is no 
condition as to demand and notice of default. First 
West Side Bank v. Herzog ........... 6.00 cece ee eee eens 


Guilty Pleas. 


1. 


A motion to withdraw a plea of guilty or nolo con- 
tendere should be sustained only if the defendant proves 
withdrawal is necessary to correct a manifest injustice 
and the grounds for withdrawal are established by clear 
and convincing evidence. State v. Hill ................ 
Before accepting a guilty plea a judge should sufficient- 
ly examine the defendant to determine whether he un- 
derstands the nature of the charge, the possible penalty, 
and the effect of his plea. State v. Hill ................ 
Although questioning the defendant as to the factual 
basis is not required where the defendant enters a plea 
of nolo contendere, the court must satisfy itself that 
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there is a factual basis for the charge. State v. Rice .. 


Habeas Corpus. 

An application for a writ cf habeas corpus to release a 
prisoner confined under sentence of court must be 
brought in the county where the prisoner is confined. 
Addison v. Parratt ........ ccc ccc ese e ec ee ene eneeeneenes 


Habitual Criminals. 
In order for the enhancement provisions of section 29-2221, 
R. R. S. 1943, to apply to an offense, it makes no dif- 
ference whether the two prior sentences were to be 
served consecutively or concurrently, nor is it required 
that there be a time interval between conviction and 
commitment for the first offense and commission of 
the second offense. State v. Pierce ................... 


Highways. 
Sections 39-1320 to 39-1320.11, R. R. S. 1948, making it 
unlawful to erect or maintain certain advertising signs 
along the Interstate and other highways, constitute a 
reasonable and valid exercise of the police power which 
bears a substantial relation to the public health, safety, 
and general welfare, and those statutes are constitu- 
tional. State v. Mayhew Products Corp. .............. 


Homicide. 

In a homicide case, photographs of the victim, upon 
proper foundation, may be received in evidence for 
purposes of identification, to show the condition of the 
body, the nature and extent of the wounds or injuries, 
and to establish malice or intent. State v. Clermont... 


Implied Consent Law. 

1. On appeal from a revocation of a motor vehicle opera- 
tor’s license under the implied consent statute, this 
court reviews the finding of the trial court de novo. 
Wohlgemuth v. Pearson .............. cece eee cece eee 

2. On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles revoking 
a motor vehicle operator’s license under the implied 
consent statute, the burden of proof is on the licensee 
to establish by a preponderance of the evidence the 
grounds for reversal. Wohlgemuth v. Pearson ........ 

3. A conditional or qualified refusal to take a test to de- 
termine the alcohol content of body fluids under the im- 
plied consent law is not sanctioned by the act and such 
refusal is a refusal to submit to the test within the 
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meaning of the act. Wohlgemuth v. Pearson .......... 687 
4. A refusal to submit to a chemical test occurs within 
the meaning of the implied consent law when the li- 
censee, after being asked to submit to a test, so con- 
ducts himself as to justify a reasonable person in the 
requesting officer’s position in believing that the li- 
censee understood that he was asked to submit to a test 
and manifested an unwillingness to take it. Wohlge- 
muth: vi: Pearsons isis ctw ca aiid sw awed ake ool de 687 
5. To constitute a refusal to submit to a chemical test 
requested under the implied consent statute, the only 
understanding required by the licensee is an under- 
standing that he has been asked to take a test. It is 
no defense to refusal that he does not understand the 
consequences of refusal or is not able to make a rea- 
soned judgment as to what course of action to take. 
Wohlgemuth v. Pearson ....... 0. cee cece eee cece teens 687 


Indictments and Informations. 

An information or complaint must inform the accused, 
with reasonable certainty, of the charge being made 
against him in order that he may prepare his defense 
and also be able to plead the judgment rendered as a 
bar to a later prosecution for the same offense. State 
V. Drelfurst: cscs nets loaw erties Weeds Pace hte dagen BR 378 


Injunctions. 

1. Where there is a final judgment against the party en- 
joined, the temporary injunction merges into the final 
decree and any questions concerning the propriety of 
the issuance of the temporary injunction become moot. 
State ex rel. Douglas v. Ledwith ..........0 ccc cece eee 6 

2. An injunction is a remedy designed to control future 
behavior, and whether that behavior is occurring at 
the time of the decree granting the injunction is gen- 
erally irrelevant to the propriety of its issuance. State 


ex rel. Douglas v. Ledwith ............. cece eee eee 6 
3. Injunction will not be granted in the absence of proof 
of injury, or threatened injury. Meyer v. Colin........ 96 


4. Concerning simple acts of trespass, equity has, in most 
cases, no jurisdiction, but if the nature and frequency 
of trespasses are such as to prevent or threaten the 
substantial enjoyment of the rights of possession and 
property in land, an injunction will be granted. Thomas 
Vis PW OLE RS aisictrh sdrsuahsters ute uo wate aU Dik A rare mea Pa dea ta lu atsaagens 298 


Instructions. 
1. Where instructions correctly state the law, it is not 
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error for the court, in the absence of a request for a 
more specific instruction, to fail to give a more elaborate 
one. Kirshenbaum v. Dettman-Figueroa.............. 
A litigant is entitled to have the jury instructed as to 
his theory of the case as shown by the pleadings and 
evidence and a failure to do so is prejudicial error. 
Pfizer Genetics, Inc. v. Williams Management Co. .... 
A tria] court is not required to give a proffered instruc- 
tion which unduly emphasizes a part of the evidence 
in the case. Hancock v. Paccar, Inc.................. 

It is not error to refuse to instruct a jury in a crim- 
inal case of the consequences of a verdict of not guilty 
by reason of insanity. State v. Reitenbaugh........... 
The trial court is under a duty on its own motion to 
correctly instruct on the law and this court may take 
cognizance of plain error indicative of a probable mis- 
carriage of justice. Silvey & Co., Inc. v. Engel........ 
It is the duty of the trial court to instruct the jury upon 
the issues presented by the pleadings and the evidence. 
High-Plains Cooperative Assn. v. Stevens ............. 
Where the trial court has instructed the jury affirma- 
tively upon the issues presented by the pleadings and 
the evidence, it is unnecessary to instruct in a nega- 
tive form. High-Plains Cooperative Assn. v. Stevens .. 
It is only in those cases where, under a different but 
reasonable view, the evidence is sufficient to establish 
guilt of the lesser offense and also leave a reasonable 
doubt as to some particular element included in the 
greater, but not the lesser, offense that the lesser- 
included offense instruction must be given. State v. 
FRNA EE cy Sate ais ajaletecs eden aietad uletbn i deed, sro teleaa S hoa Eke. 
Where the evidence is uncontroverted on an essential 
element of the crime, mere speculation that the jury 
may disbelieve it does not entitle the defendant to such 
an instruction. State v. Knaff............ 0.0... ceca 


Insurance companies have the same right as individuals 
to limit their liability. Steinheider & Sons, Inc. v. Iowa 
Kemper Ins. Co. ....... 0.0... e eee e ne enee 
In construing a contract, the instrument must be read 
as a whole, giving force and effect to all its provisions 
to determine whether or not any ambiguity exists and 
whether, if such ambiguity does exist, the contract is 
confusing and uncertain in its terms. Steinheider & 
Sons, Inc. v. lowa Kemper Ins. Co. .............000e ee 
The right of an insurance company to recover against 
a wrongdoer, whose negligence has subjected the insur- 
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Intent. 


ance company to a liability, is traced through the in- 
sured; that is, no cause of action can exist on behalf 
of the insurer, unless it existed in favor of the insured. 
State Auto. & Cas. Underwriters v. Farmers Ins. Ex- 
CHAN BE: Fis eee ees eile falda SES EEON 6 WES SEERA Bos 
Direct actions against liability insurance carriers be- 
cause of the negligence of their insureds are not per- 
mitted in Nebraska. State Auto. & Cas. Underwriters 
v. Farmers Ins. Exchange ........... 000s cece eee eee ee 
An insurer’s duty to defend an action against the in- 
sured must, in the first instance, be measured by the 
allegations of the petition against the insured. Millard 
Warehouse, Inc. v. Hartford Fire Ins. Co. ............. 
A petition alleging a nuisance does not, by itself, allege 
an accident. Millard Warehouse, Inc. v. Hartford Fire 
ANSE 1GSOs i.e cece sees wha dow Gin Were w wis Ba ah ove ears bebo etaece ace el due S 
Under a liability policy issued by an insurance com- 
pany to its insured obligating it to pay on behalf of the 
insured all sums which the insured shall become legally 
obligated to pay as damages because of bodily injury 
or property damage ‘‘caused by an occurrence,’’ and 
to defend any suit against the insured seeking dam- 
ages on account of such bodily injury or property 
damage, and defining ‘‘occurrence’’ as meaning an 
“accident, including continuous or repeated exposure 
to conditions, which result in bodily injury or property 
damage neither expected nor intended from the stand- 
point of the insured,’’ the insurance company is not ob- 
ligated to defend its insured in an action brought 
against it by a third party based upon ‘‘nuisance’’ nor 
to pay any sums which the insured shall become legally 
obligated to pay by virtue of said action. Millard Ware- 
house, Inc. v. Hartford Fire Ins. Co. ..............0000. 
Where acts are voluntary and intentional and the injury 
is the natural result of the act, the result was not 
caused by accident even though that result may have 
been unexpected, unforeseen, and unintended. Millard 
Warehouse, Inc. v. Hartford Fire Ins. Co. ............. 


Sums remaining on deposit at time of death of a party 
to a joint account belong to the surviving party or par- 
ties as against the estate of the decedent unless there 
is clear and convincing evidence of a different inten- 
tion at the time the account was created. Gasper v. 
MOSS osc. isis ki end d Led eee wid tens a we Vda ee Ra 
The term ‘‘claim of right’? means nothing more than 
the intention of the disseisor to appropriate and use the 
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land as his own to the exclusion of all others, irrespec- 
tive of any semblance or shadow of actual title or 
right. This ‘‘claim of right’? means no more than ‘‘hos- 
tile’ and if possession is hostile it is ‘‘under a claim of 
right.’’ Svoboda v. Johnson ............... 00. cee eens 
Under the law of adverse possession, the intent with 
which the claimant first took possession of a disputed 
tract is not ordinarily of too much significance. When 
the possession of the land of another, no matter what 
the intention may have been in making the first entry, 
amounts to that which the law deems as adverse to the 
true owner and such possession continues for the statu- 
tory period of limitations of 10 years, the adverse hold- 
ing ripens into ownership in the absence of explana- 
tory circumstances affirmatively showing the contrary. 
Svoboda v. JOHNSON ....... 2... eee cect nnee 
Intent may be either actual or implied, or inferred from 
the circumstances. In most cases it is inferred from 
the circumstances. Actual assertion of claim of 
ownership is not necessary. Svoboda v. Johnson...... 
Generally, upon the execution, delivery, and acceptance 
of an unambiguous deed, such being the final acts of 
the parties expressing the terms of their agreement, all 
prior negotiations and agreements are deemed merged 
therein in the absence of a preponderance of evidence 
clear and convincing in character establishing some 
recognized exception such as fraud or mistake of fact, 
and the deed will be held to truly express the intentions 
of the parties. The doctrine of merger, however, 
applies only in situations where the parties to the deed 
and to the prior agreements are the same. City of 
Papillion v. Schram ......... 0... cc cece eee e eee eens 
A statutory construction which leads to absurd, unjust, 
or unconscionable results will be avoided. A literal 
meaning which would have the effect of defeating the 
legislative intent will not be placed upon a statute when 
a sensible construction which will effectuate the object 
of the legislation is possible. State v. Maez........... 
The reasons for the enactment of a statute and the 
purposes and objects of an act may be guides in an at- 
tempt to give effect to the main intent of lawmakers. 
PPG Industries Canada Ltd. v. Kreuscher ............. 
The court, in considering the meaning of its statute, 
should, if possible, discover the legislative intent from 
the language of the act and give it effect. PPG In- 
dustries Canada Ltd. v. Kreuscher .................... 
Where, because a statute is ambiguous, it is necessary 
to construe it, the principal objective is to determine 
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13. 


14. 


15. 
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the legislative intention. PPG Industries Canada Ltd. 
VaKreuschers i.c00 $2056 ead Es i ehh ie ee SO ae 
A primary rule of construction is that the intention of 
the Legislature is to be found in the ordinary meaning 
of the words of a statute in the connection in which 
they are used and in light of the mischief to be rem- 
edied. PPG Industries Canada Ltd. v. Kreuscher ..... 
When the intent of the Legislature is clear, it is the duty 
of the courts to construe it in accordance with such in- 
tent. A sensible construction will be placed upon it to 
effectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeating 
the legislative intent. PPG Industries Canada Ltd. v. 
Fereuschen® icicle: usisne osha aiasscanardacdhviend a olate race ai tuatarecels SRE 8 Bos 
A word or phrase repeated in a statute will bear the 
same meaning throughout the statute, unless a dif- 
ferent intention appears. PPG Industries Canada Ltd. 
V.. ISTOUSCNE? 5.6 ba sreae barecle eae dn 6 teraels at deotes oe eer 
Statutes in derogation of sovereignty should be strictly 
construed in favor of the state, and should not be per- 
mitted to divest the state or its government of any of 
its prerogatives, rights, or remedies, unless the inten- 
tion of the Legislature to effect this object is clearly 
expressed. Catania v. The University of Nebraska.... 
An interpretation of a written instrument should be 
made which will effect the true intention of the parties 
as expressed in the writing. Standard Meat Co. v. 
PG ernusen a's, 2.22 via nreis taco vsaysrine yas ae BE erp aps Wns: SERIES oe 
Where a contract is ambiguous, the court must deter- 
mine the intention of the parties and the ambiguity 
must be resolved so as to give effect to that intent. 
Standard Meat Co. v. Feerhusen .....................4. 
Canons of construction are useful only insofar as they 
are an aid in determining the intentions of the parties 
to the contract. Standard Meat Co. v. Feerhusen..... 
The lack of intent to do harm on the part of the actor 
does not by itself compel a conclusion that the result 
was cauSed by accident. The element of forseeability 
cannot be ignored. Millard Warehouse, Inc. v. Hart- 
ford Fire Ins. C0. 00.:.0005.5.5 seis cd sie eee eee s eee ane 
In a homicide case, photographs of the victim, upon 
proper foundation, may be received in evidence for 
purposes of identification, to show the condition of 
the body, the nature and extent of the wounds or in- 
juries, and to establish malice or intent. State v. Cler- 
TNOINE es oe otaats ek sielote Boe eat alae ad ee, wc alevanductayas DNs eG ted ayene 
Malice and intent may be inferred from the evidence 
relating to the circumstances of the criminal act. State 
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In an action for a liquidated sum which represents a 
downpayment on a contract voided or terminated by 
mutual agreement, the amount claimed does not be- 
come an unliquidated claim merely because of the 
assertion of a counterclaim, and if the trier of fact 
finds against the defendant on the counterclaim, 
prejudgment interest should be awarded on the 
plaintiff's claim. King v. Sky Harbor Air Service, 
TNC oad ws latin doacg Desa 104 Sea lasso ba piclla Ausdohers Guia Mlgiteve OS area Susie 
Under the Uniform Partnership Act, and subject to 
any agreement between the partners, a partner, who in 
aid of the partnership makes any payment or advance 
beyond the amount of capital which he agreed to con- 
tribute, shall be paid interest from the date of the pay- 
ment or advance. Conklin v. Randolph ............... 
Courts of equity, in decreeing or refusing interest, gen- 
erally follow the law; interest is sometimes allowed 
by courts of equity, in the exercise of a sound discre- 
tion, when it would not be recoverable at law. Mid- 
States Equipment Co. v. Poehling ..................... 


Intoxicating Liquors. 


1. 


The Nebraska Liquor Control Commission has a broad 
discretion in determining whether or not applications 
for licenses for the sale of liquor will be granted or 
denied, and the courts are without authority to interfere 
unless there is an abuse of that discretion. Flame Bar, 
Inc. v. Nebraska Liquor Control Commission .......... 
Unless otherwise agreed, the issues to be determined 
in a contested hearing before the Nebraska Liquor Con- 
trol Commission are limited to those stated in the no- 
tice of the hearing. Jetter v. Nebraska Liquor Con- 
trol Commission ........... ccc cece cee cece eee eee 
In the absence of a violation of a statute or valid reg- 
ulation of the Nebraska Liquor Control Commission, it 
has no authority to cancel a liquor license. Jetter v. 
Nebraska Liquor Control Commission ............ 431 


Joint Tenancy. 


1. 


Sums remaining on deposit at time of death of a party 
to a joint account belong to the surviving party or par- 
ties as against the estate of the decedent unless there 
is clear and convincing evidence of a different inten- 
tion at the time the account was created. Gasper v. 
IMOSS® 6.25. tori hs SEs cishlo ten so cea eas Seasena efae aca ees wees 
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2. 


A right of survivorship in a joint account arising from 
the express terms of the account or under section 30- 
2704, R. R. S. 1943, cannot be changed by will. Gasper 
Mi MOSS ch oii eS Pe tebe cee HN os OR aS EETE JoeG sat ee 


Judgments. 


1. 


Where there is a final judgment against the party en- 
joined, the temporary injunction merges into the 
final decree and any questions concerning the propriety 
of the issuance of the temporary injunction become 
moot. State ex rel. Douglas v. Ledwith ............... 
To support a suit thereon, a foreign judgment must be 
a valid, final, personal adjudication; it must create a 
definite and absolute indebtedness. Cockle v. Cockle .. 
An offer to confess judgment, and its acceptance pur- 
suant to section 25-901, R. R. S. 1943, requires the entry 
of a judgment according to the offer and acceptance. 
Jaixen:V.. TUPMen 20 ose llicecce is ieee a scares oe Neeaieieve < 
Where cases are interwoven and interdependent and 
the controversy involved has already been considered 
and determined in a prior proceeding involving one of 
the parties now before the court, the court has a right 
to examine its own records and take judicial notice of 
its own proceedings and judgment in the prior action. 
Peterson v. The Nebraska Nat. Gas Co. ............... 
In a trial to the court, the findings and judgment of the 
trial court on the facts have the same force as a jury 
verdict and will not be set aside if there is sufficient 
competent evidence to support it. Countryside Mobile 
Homes of Lincoln, Inc. v. Schade .................0005- 
The proper method of determining whether a trial court 
abused its discretion must be based on facts in the 
record and not from extrinsic criteria. Boroff v. Bor- 
ONE a is ethers a Rie tenase Mpa Des oe oi eaVe ota Gs See h gpouahecasteyesa sate seat ane a Gis 
The decision of the trial court in awarding child sup- 
port will not be disturbed on appeal unless there ap- 
pears a clear basis, in the record, for finding that the 
trial court abused its discretion. Boroff v. Boroff..... 
Findings made by the Court of Industrial Relations not 
supported by substantial evidence do not justify the 
entry of an order which therefore must be said to be 
arbitrary, capricious, and unreasonable. General Driv- 
ers and Helpers Union v. City of West Point ........ hack 
In a law action tried to the court without a jury, the 
findings of the court have the effect of a jury verdict 
and will not be disturbed on appeal unless clearly 
wrong. Alliance Tractor & Implement Co. v. Lukens 
Tool:& ‘Die: Co. .2 005s ea eens chee beeen ie Awlenie fad 
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The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury ver- 
dict and it will not be set aside on appeal unless clearly 
wrong. Lutheran Medical Center v. City of Omaha... 
Aurora Cooperative Elevator Co. v. Larson............ 
It is a fundamental principle of jurisprudence that ma- 
terial facts or questions which were an issue in a 
former action, and were there admitted or judicially 
determined, are conclusively settled by a judgment 
rendered therein, and that such facts or questions be- 
come res judicata and may not again be litigated in a 
subsequent action. Thomas v. Weller................. 
The plea of res judicata applies, except in special cases, 
not only to points upon which the court was actually 
required by the parties to form an opinion and pro- 
nounce a judgment, but to every point which properly 
belonged to the subject of litigation and which the 
parties exercising reasonable diligence might have 
brought forward at the time. Thomas v. Weller....... 
A judgment which is not void may only be set aside 
after the term at which it was entered as authorized 
in section 25-2001, R. R. S. 1943. Davis Management, 
Inc. v. Sanitary & Improvement Dist. No. 276.......... 
Where the court has jurisdiction of the parties and the 
subject matter, its judgment is not subject to collateral 
attack. Davis Management, Inc. v. Sanitary & Im- 
provement Dist. No. 276 ........ ccc cee cece e nee e eee 
A District Court has no power to vacate or modify its 
judgment after term on the ground that an error of law 
had been committed by it in rendering such judgment. 
Davis Management, Inc. v. Sanitary & Improvement 
Dists NO: 216% :60c esac ba sale ce kale race ee salto heiaeie dae 
A question of fact once litigated on its merits is settled 
as to the litigants and may not be relitigated directly 
or collaterally by the litigants or their privies. Davis 
Management, Inc. v. Sanitary & Improvement Dist. 
NOs DTG es ese ce on ape: ots piano ie ec a Melose. eine yee Ges se. wie Weacere ale oS Wad 
The findings of fact made by the Nebraska Work- 
men’s Compensation Court after rehearing shall have 
the same force and effect as a jury verdict in a civil 
case. A judgment, order, or award of the Nebraska 
Workmen’s Compensation Court may be modified, re- 
versed, or set aside only upon the grounds that (1) the 
court acted without or in excess of its powers, (2) the 
judgment, order, or award was procured by fraud, 
(3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, 
or award, or (4) the findings of fact by the court do 
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18. 


19. 


20. 


21. 


22. 


23. 


24. 


not support the order or award. § 48-185, R. R. 8. 1943. 
Riley v. City of Lincoln ............. 0. 0c eee eee eee 
In determining the sufficiency of the evidence to sus- 
tain a verdict, it must be considered most favorably 
to the successful party and every controverted fact 
resolved in his favor and he must have the benefit of 
inferences as reasonably deducible from it. Hancock 
VPP accary ING ic itestie eats care it hehe a aed teats Pace 
To justify a conviction on circumstantial evidence, it 
is necessary that the facts and circumstances essential 
to the conclusion sought must be proven by competent 
evidence beyond a reasonable doubt, and, when taken 
together, must be of such a character as to be con- 
sistent with each other and with the hypothesis sought 
to be established thereby and inconsistent with any 
reasonable hypothesis of innocence. Any fact or cir- 
cumstance reasonably susceptible of two interpretations 
must be resolved most favorably to the accused. State 
Vi KYUIS oe ise ein ee Sb ha ENON Ce te iene ae eae 
A conviction should not be based upon suspicion, specu- 
lation, the weakness of the status of the accused, the 
embarrassing position in which he finds himself, or the 
mere fact that some unfavorable circumstances are not 
satisfactorily explained. State v. Klutts.............. 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court on rehearing have the same force 
and effect as a jury verdict in a civil case, and will 
not be set aside on appeal unless clearly wrong. Baliu- 
lis v. Campbell Soup Company ...................00005 
Where trial is to the court, a general finding that the 
judgment should be for a certain party warrants the con- 
clusion that the trial court found in his favor on all is- 
suable facts. Aurora Cooperative Elevator Co. v. Lar- 
BOM: ccs ewe Pete Meas at Atlee 8 Mees dieneleeene arent unele eens 
In determining whether the evidence supports the find- 
ings of the trial court in an action at law where a jury 
has been waived, the evidence must be considered in 
the light most favorable to the successful party, all 
conflicts must be resolved in his favor, and he is en- 
titled to the benefit of every inference that can rea- 
sonably be deduced from the evidence. Aurora Coop- 
erative Elevator Co. v. Larson ............ cece ese eeee 
Absent either a specific finding on an issue or a general 
finding for a party by the trial court, this court cannot 
on appeal assume the issue was decided by the trial 
court. Carlson v. Nelson .......... 0... cece eee eee eee 
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Where reasonable minds may draw different conclu- 
sions and inferences from the evidence as to the negli- 
gence of the defendant and the degree thereof, the is- 
sues must be submitted to the jury. Kirshenbaum v. 
Dettman-Figueroa ............60 0c cece cece eee eee 
It is the duty of the trial court to instruct the jury upon 
the issues presented by the pleadings and supported by 
the evidence. Kirshenbaum v. Dettman-Figueroa ..... 
Where instructions correctly state the law, it is not 
error for the court, in the absence of a request for a 
more specific instruction, to fail to give a more elabo- 
rate one. Kirshenbaum v. Dettman-Figueroa ......... 
While the jury may consider, as evidence of the state of 
the art, the fact that no manufacturer is doing that 
which it is claimed could be done, such evidence will 
not establish conclusively the state of the art. The in- 
action of all the manufacturers in an area should not be 
the standard by which the state of the art should be de- 
termined. Whether the design represents the state of 
the art is still a question of fact to be determined by the 
jury. Hancock v. Paccar, Inc. .............. ee eee eee 
A defendant charged under section 39-669.07, R. R. S. 
1943, is entitled to a jury trial under the provisions of 
section 24-536, R. R. S. 1943. State v. Karel............ 
It is not error to refuse to instruct a jury in a criminal 
case of the consequences of a verdict of not guilty by 
reason of insanity. State v. Reitenbaugh .............. 
In every jury case, at the conclusion of plaintiff’s evi- 
dence, there is a preliminary question for the court to 
decide, when properly raised, not whether there is lit- 
erally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the 
plaintiff, upon whom the burden of proof is imposed. 
Empfield v. Ainsworth Irr. Dist. ..................040. 


Jurisdiction. 


1. 


In order to sue the State of Nebraska or one of its agen- 
cies under the Tort Claims Act, the petition must be 
filed in the District Court for the county in which the al- 
leged wrongful act or omission took place, and in the 
absence of specific legislative authority, that jurisdic- 
tional requirement may not be waived. Catania v. The 
University of Nebraska ................ 0. cece eee eee ee 
Want of jurisdiction of the subject matter of an action 
requires the court to proceed by dismissal or other ap- 
propriate action. Catania v. The University of Ne- 
Draska sie choi tat ta ee and heh eat Lae te ae 
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3. 


The power of a court to try an accused is not impaired 
by the fact that officers used unlawful force or decep- 
tion to bring him from another jurisdiction to the place 
of trial. State v. Selman .............. 0.0... cee eee eee 


Juvenile Courts. 


1. 


An appeal of a juvenile case is heard in this court by 
trial de novo upon the record; notwithstanding, find- 
ings of fact by the trial court will be accorded great 
weight because the trial court heard and observed the 
parties and witnesses, and those findings will not be set 
aside on appeal unless they are against the weight of 
the evidence or there is a clear abuse of discretion. 
Staté:vi Logan iis casos keke Coat aie Onan Pee hae 
State’vi: Duran. i: cece ch eden esol ods saan tirade is 
A juvenile court may exercise its sound discretion in 
determining the relevancy, competency, and admissi- 
bility of evidence to be considered in a dispositional 
hearing during proceedings involving minor dependent 
and neglected children. State v. Duran ............... 


Juveniles. 


An appeal from the order of a county court sitting as a 
juvenile court to the District Court and to this court re- 
quires that we review the adjudication de novo on the 
record and reach an independent conclusion on dis- 
puted issues of fact. State v. Rice ................000, 


Labor and Labor Relations. 


1. 


An appeal from proceedings under section 48-601 et 
seq., R. R. S. 1943, the Employment Security Law, 
must be considered by this court de novo. Glionna v. 
CHUZ Oso ete tie se Vb aed eae aides Ma a awe ce Se ota 
If an employee accepts employment in good faith and 
through no fault or deficiency on his or her part the 
workload becomes an increasingly unreasonable 
burden so as to affect the health or sense of well-being of 
the employee, voluntary termination does have some 
justifiably reasonable connection with or relation to 
conditions of employment and may be deemed for 
‘good cause’’ under section 48-628 (a), R. S. Supp., 
1976. Glionna v. Chizek ......... 0.00.2 cece eee es 
In order to warrant the setting aside of an election held 
under the order and auspices of the Court of Industrial 
Relations by employees to decide who shall represent 
them in collective bargaining proceedings, the burden is 
upon those objecting to and moving to set aside the 
election to prove by a preponderance of the evidence 
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that material misrepresentations of relevant facts were 
made in the campaign statements in question and that 
such misrepresentations had a substantial impact on 
the outcome of the election. Nebraska Assn. of Public 
Employees v. State ........ 0... cece cee ee cee 
An appeal from the decision of the Nebraska Appeal 
Tribunal on an unemployment compensation claim is 
considered de novo on the record of the hearing before 
the Nebraska Appeal Tribunal by both the District 
Court and this court. Powers v. Chizek ............... 
To “‘leave work voluntarily,’’ as that term is used in the 
Employment Security Law, means to intentionally 
sever the employment relationship with the intent not 
to return to, or to intentionally terminate, the employ- 
ment. Powers v. Chizek ................. 0. cece eee eee 


The measure of lessee’s compensable interest in the 
improvements should be determined as follows: First, 
determine the fair market value of the school land with 
only the improvements whose values are disputed. 
Then, determine the fair market value of the school 
land without any improvements owned by the lessee. 
The difference (remainder) between these two values 
is the value to the land of the lessee’s compensable in- 
terest in the disputed improvements. Insofar as this 
rule is contrary to State v. Rosenberger, 187 Neb. 726, 
193 N. W. 2d 769, that case is overruled. Pettijohn v. 
tate? yi dienek fin Gt eset dh Math ah aeeees ten Hoes 
Normal costs of operation of a leased vehicle while in 
the possession of the lessee are not allowable as dam- 
ages under rules providing for the recovery of loss of 
use damages. Husebo v. Ambrosia, Ltd. .............. 


Legislature. 


1. 


Section 28-743, R. R. S. 1943, applies only to situations 
where either the means used to compel or induce the 
performance of an act or where the end to be accom- 
plished by such means, the performance of the act it- 
self, are of a nature which the Legislature might pro- 
hibit under a reasonable exercise of its police power. 
Stale-vi Maes? eis sah ia cee Ase Mine Aiea dad Baenah 
Where the language used in a statute is ambiguous, re- 
course should be had to the legislative purposes. PPG 
Industries Canada Ltd. v. Kreuscher .................. 
The reasons for the enactment of a statute and the pur- 
poses and objects of an act may be guides in an at- 
tempt to give effect to the main intent of lawmakers. 
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10. 


11. 


PPG Industries Canada Ltd. v. Kreuscher ............. 
The court, in considering the meaning of its statute, 
should, if possible, discover the legislative intent from 
the language of the act and give it effect. PPG In- 
dustries Canada Ltd. v. Kreuscher .................4.. 
Where, because a statute is ambiguous, it is necessary 
to construe it, the principal objective is to determine 
the legislative intention. PPG Industries Canada Ltd. 
VO KPOUSCHER >, f:c.5 5 de hnew vale deciot eset aie SS Gree esau ste 
A primary rule of construction is that the intention of 
the Legislature is to be found in the ordinary meaning 
of the words of a statute in the connection in which they 
are used and in light of the mischief to be remedied. 
PPG Industries Canada Ltd. v. Kreuscher ............. 
When the intent of the Legislature is clear, it is the duty 
of the courts to construe it in accordance with such in- 
tent. A sensible construction will be placed upon it to 
effectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeating 
the legislative intent. PPG Industries Canada Ltd. v. 
Kreuscher iii ccte sce wed nda iden oes ete ee pe cae whe es 
The Legislature is powerless to relieve from the bur- 
dens of taxation the property of any individual or cor- 
poration, and the constitutional rule of uniformity re- 
quires that all taxable property within the taxing dis- 
trict where the assessment is made shall be taxed, ex- 
cept property specifically exempt by the fundamental 
law. Gates v. Howell ................. 0.2. e eee 
The Legislature may, in the exercise of its police 
power, prescribe reasonable regulations for the owner- 
ship of personal property, including the manner in 
which it is titled. Gates v. Howell .................... 
Statutes in derogation of sovereignty should be strictly 
construed in favor of the state, and should not be per- 
mitted to divest the state or its government of any of its 
prerogatives, rights, or remedies, unless the intention 
of the Legislature to effect this object is clearly ex- 
pressed. Catania v. The University of Nebraska ...... 
In the absence of constitutional restrictions, the Legis- 
lature may authorize the formation of two municipal 
corporations in the same territory at the same time for 
different purposes, and municipal corporations organ- 
ized for different purposes may include the same terri- 
tory. The identity of the territorial limits of separate 
public corporations is immaterial if such entities have 
separate and distinct governmental purposes. Davis 
Management, Inc. v. Sanitary & Improvement Dist. 
NOP 2162 Jos eee c tebe MS hae Ae el eee 
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In construing an act of the Legislature all reasonable 
doubts must be resolved in favor of its constitutionality. 
State ex rel. Douglas v. Nebraska Mortgage Finance 
FOUN: oie lari tind aed Gah eae aa aa oie eR 
An act is general, and not special or local, if it operates 
alike on all persons or localities of a class, or who are 
brought within the relations and circumstances pro- 
vided for, if the classification so adopted by the Legis- 
lature has a basis in reason, and is not purely arbi- 
trary. State ex rel. Douglas v. Nebraska Mortgage Fi- 
NANCE UNG, ccc eee a ea ee Waele ae oe eee ee 
The findings of the Legislature, while not absolutely 
controlling, are entitled to great weight. State ex rel. 
Douglas v. Nebraska Mortgage Finance Fund ......... 
What is a public purpose is primarily for the Legisla- 
ture to determine. A public purpose has for its objec- 
tive the promotion of the public health, safety, morals, 
security, prosperity, contentment, and the general wel- 
fare of all the inhabitants. No hard and fast rule can 
be laid down for determining whether a proposed ex- 
penditure of public funds is valid as devoted to a public 
use or purpose. Each case must be decided with refer- 
ence to the object sought to be accomplished and to the 
degree and manner in which that object affects the 
public welfare. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ........... 00. e eee eee e eee e eee 
State ex rel. Douglas v. Thone ................ eee eeee 
It is the province of the Legislature to determine mat- 
ters of policy and appropriate the public funds. If 
there is reason for doubt or argument as to whether the 
purpose for which the appropriation is made is a public 
or a private purpose, and reasonable men might differ 
in regard to it, it is essentially held that the matter is 
for the Legislature. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund .............. 0 ee eeee ee ee eee 
The rule that the benefits to the public must be direct 
and not remote and that the past course or usage of 
government is to be resorted to for guidance must in 
each case be considered in the light of the principle that 
the Legislature has a very wide discretion to determine 
what constitutes a public purpose, and that courts will 
not interfere unless the act appears to be so obviously 
designed in all its principal parts to benefit private per- 
sons and so indirectly or remotely to affect the public 
interest that it constitutes the taking of property of the 
taxpayers for private use. State ex rel. Douglas v. Ne- 
braska Mortgage Finance Fund ...................004- 


18. The question of how far the Legislature should go in fill- 
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19. 


20. 


21. 


22. 


ing in the details of the standards which an adminis- 
trative agency is to apply raises large issues of policy 
in which the Legislature has a wide discretion, and the 
court should be reluctant to interfere with such discre- 
tion. Such standards in conferring discretionary power 
upon an administrative agency must be reasonably 
adequate, sufficient, and definite for the guidance of 
the agency in the exercise of the power conferred upon 
it and must also be sufficient to enable those affected to 
know their rights and obligations. State ex rel. Doug- 
las v. Nebraska Mortgage Finance Fund .............. 
The power of classification rests with the Legislature 
and cannot be interfered with by the courts unless it is 
clearly apparent that the Legislature has by artificial 
and baseless classification attempted to evade and vio- 
late provisions of the Constitution prohibiting local and 
special legislation. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund .................0. cece eee eee 
One purpose of the constitutional limitation on state in- 
debtedness is to prevent the anticipation of revenue by 
the creation of obligations to be paid from revenue re- 
ceived in future fiscal periods. Obligations which are 
to be paid from revenue subject to appropriation by fu- 
ture Legislatures are subject to the state debt limita- 
tion provision. State ex rel. Douglas v. Thone ......... 
A declaration by the Legislature of the purpose for 
which money will or may be expended in the future 
does not constitute an appropriation within the mean- 
ing of Article III, section 22, of the Nebraska Constitu- 
tion. State ex rel. Douglas v. Thone .................. 
It is for the Legislature to decide in the first instance 
what is and what is not a public purpose, but its de- 
termination is not conclusive on the courts. However, 
to justify a court in declaring a tax invalid because it is 
not for a public purpose, the absence of public purpose 
must be so clear and palpable as to be immediately 
perceptible to the reasonable mind. State ex rel. Doug- 
lasivs: Thone: 226i a esaak oh Gears tet Bess 


Lesser-Included Offenses. 


Liability. 
1: 


Acceptance or rejection of a plea of guilty to a lesser of- 


fense included in the offense charged rests in the dis- 
cretion of the court. State v. Clermont ............. agi 


Subject to any agreement to the contrary between the 
partners, under the Uniform Partnership Act, in set- 
tling accounts between the partners after dissolution, 
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the liabilities of the partnership shall rank in order of 
payment as follows: (I) Those owing to creditors other 
than partners, (II) Those owing to partners other than 
for capital and profit, (III) Those owing to partners in 
respect of capital, and (IV) Those owing to partners in 
respect of profits. Conklin v. Randolph ............... 
Under the Uniform Partnership Act, and subject to any 
agreement between the partners, the partners must 
contribute toward the losses of the partnership, wheth- 
er of capital or otherwise, sustained by the partnership 
according to their respective shares in the profits. 
Conklin v. Randolph ......... 0.0... ccc cee eee ee eee 
Under a liability policy issued by an insurance com- 
pany to its insured obligating it to pay on behalf of the 
insured all sums which the insured shall become legal- 
ly obligated to pay as damages because of bodily injury 
or property damage ‘‘caused by an occurrence,” and to 
defend any suit against the insured seeking damages on 
account of such bodily injury or property damage, and 
defining ‘‘occurrence’’ as meaning an ‘‘accident, in- 
cluding continuous or repeated exposure to conditions, 
which result in bodily injury or property damage nei- 
ther expected nor intended from the standpoint of the 
insured,”’ the insurance company is not obligated to de- 
fend its insured in an action brought against it by a 
third party based upon ‘“‘nuisance”’ nor to pay any sums 
which the insured shall become legally obligated to pay 
by virtue of said action. Millard Warehouse, Inc. v. 
Hartford Fire Ins. Co. .... 0... eee eens 
Where acts are voluntary and intentional and the injury 
is the natural result of the act, the result was not 
caused by accident even though that result may have 
been unexpected, unforeseen, and unintended. Millard 
Warehouse, Inc. v. Hartford Fire Ins. Co. ............. 
The lack of intent to do harm on the part of the actor 
does not by itself compel a conclusion that the result 
was caused by accident. The element of foreseeability 
cannot be ignored. Millard Warehouse, Inc. v. Hart- 
ford. Fire Ins. Co 2.4 ec cectnnendad Bae ea login oie 
An effect which is the natural and probable conse- 
quence of an intentional act or of a course of action is 
not an accident. Millard Warehouse, Inc. v. Hartford 
Wire INS CO) sais co scianisis Lads Bend. RETNA Ea P ES ek 


Licenses and Permits. 


The Nebraska Liquor Control Commission has a broad 
discretion in determining whether or not applications 
for licenses for the sale of liquor will be granted or de- 
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Liens. 


nied, and the courts are without authority to interfere 
unless there is an abuse of that discretion. Flame Bar, 
Inc. v. Nebraska Liquor Control Commission .......... 
No state law can hinder or obstruct the free use of a li- 
cense granted under an act of Congress. ATS Mobile 
Telephone, Inc. v. General Communications Co., Inc. .. 
The Rural Water District Act, sections 46-1001 to 
46-1026, R. R. S. 1943, contains no specific requirement 
that such district must first obtain a permit to con- 
struct, install, maintain, and operate wells and other 
facilities for the storage, transportation, or utilization 
of water, which are necessary to carry out the purposes 
of its organization. McDowell v. Rural Water Dist. No. 


In the absence of a violation of a statute or valid regu- 
lation of the Nebraska Liquor Control Commission, it 
has no authority to cancel a liquor license. Jetter v. 
Nebraska Liquor Control Commission ................. 
On appeal to the District Court from an order of the di- 
rector of the Department of Motor Vehicles revoking a 
motor vehicle operator’s license under the implied con- 
sent statute, the burden of proof is on the licensee to es- 
tablish by a preponderance of the evidence the grounds 
for reversal. Wohlgemuth v. Pearson ................. 


An unperfected security interest is subordinate to the 
rights of a person who becomes a lien creditor without 
knowledge of the security interest and before it is per- 
fected. Credit Bureau of Broken Bow, Inc. v. Moninger 
A lien on personal property is acquired at the time it is 
seized in execution. Credit Bureau of Broken Bow, Inc. 
Vic MOnin ger: 29 ese: oe ech athe ie ee ames Wseedat ie 
One holding a lien upon a motor vehicle must, insofar 
as he can reasonably do so, protect himself and others 
thereafter dealing in good faith, by complying and re- 
quiring compliance with applicable laws concerning 
certificates of title to motor vehicles. Credit Bureau of 
Broken Bow, Inc. v. Moninger ..................5--005. 


Medical Services. 


1. 


A city of the metropolitan class is liable for the emer- 
gency medical treatment required by a criminal sus- 
pect in policy custody who is wounded by the police in 
the process of apprehension. Lutheran Medical Center 
v. City of Omaha ...... 6... eee ees 
Intentional indifference to the medical needs of a pris- 
oner is proscribed by the Eighth Amendment to the 


929 


76 


141 


401 


431 


687 


679 


679 


679 


292 


930 INDEX [VoL. 204 


United States Constitution as being cruel and unusual 
punishment. Lutheran Medical Center v. City of 
OMe a. 22) 5b 4d Atte Gata oe Meat eee ace tee we 


Mental Health. 

It is not error to refuse to instruct a jury in a criminal 
case of the consequences of a verdict of not guilty by 
reason of insanity. State v. Reitenbaugh .............. 

Mineral Interests. 

Valuation of mineral interests by capitalizing prior in- 
come does not reflect the market value and is an im- 
proper method of valuation because production of min- 
erals is based on a declining asset and production is of 
an indefinite duration. Knigge v. Knigge ............. 


Minors. 

1. The integrity of the family unit, in this instance the 
continuing legal and social relationship of parent and 
minor child, is one of the fundamental rights guaran- 
teed by the Constitution of the United States. State v. 
Logan ..... ash dyes sea savas cvna ehslinsinal eau cao Geko NNN eee reseed a 

2. The constitutional right of family integrity and the pa- 
rental rights of custody and control create a duty of 
care and support. State v. Logan ..................... 

3. An application for modification of a dissolution decree 
with respect to the care, custody, and control of minor 
children must ordinarily be founded upon new facts and 
circumstances which have arisen since the entry of the 
decree. Kuhn v. Kuhn .............. 0... c cece eee eee 

4. The paramount consideration for the court in a custody 
hearing is the welfare of the children based upon their 
best interests, general health, welfare, and social be- 
havior. Kuhn v. Kuhn ............. 0.0... cece eee ene ee 

5. The discretion of the trial court with respect to chang- 
ing the custody of minor children of a broken marriage 
will not ordinarily be disturbed unless there is a clear 
abuse of judicial discretion or it is clearly against the 
weight of the evidence. Kuhn v. Kuhn ................ 

6. Itis discretionary with the trial court whether to admit 
evidence of facts, existing at the time of the decree and 
which affect the custody and best interests of children, 
that were not called to the attention of the trial court at 
the time of the decree, and this discretion will not be 
disturbed on appeal unless there is clearly an abuse of 
discretion. Kuhn v. Kuhn ........................0000- 

7. The best interests of the children is the paramount con- 
sideration in determining issues of custody. Fleharty 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


V..Mleharty 2. 2205ic 6 edhe ete ae Wee hls ee Heals 
A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the chil- 
dren require such action. Fleharty v. Fleharty ....... 
The discretion of the trial court in determining issues of 
custody is subject to review, but will not be disturbed 
on appeal unless it is shown to be a clear abuse of dis- 
cretion or clearly against the weight of the evidence. 
Fleharty v. Fleharty .............. 000s cee e ee eee eee ee 
Section 43-209 (6), R. R. S. 1943, is sufficiently definite, 
both facially and as applied in this case, to withstand 
constitutional attack based on vagueness. State v. 
Souza-Spittler® e006 nese ted ea aden Gane ewe e noe oes 
A juvenile court may exercise its sound discretion in 
determining the relevancy, competency, and admissi- 
bility of evidence to be considered in a dispositional 
hearing during proceedings involving minor dependent 
and neglected children. State v. Duran ............... 
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The right of parental custody and control is a natural . 


but not an inalienable right. The public also has a para- 
mount interest in the protection of the rights of chil- 
dren. State v. Duran ........... cece eee 
Generally, divided custody arrangements are not fa- 
vored. Friedenbachv. Friedenbach .................. 
Ordinarily, a determination of custody by the trial 
court will not be disturbed on appeal unless it is clear 
that the evidence does not support the findings. Fried- 
enbach v. Friedenbach ............ 0.0... ce eee eee eee 
In a divorce case it is generally the best policy to keep 
minor children within the jurisdiction of the court. 
However, the welfare of the child should receive the 
paramount consideration in the determination thereof 
and this policy should yield to the best interests of the 
child. Jafariv. Jafari .......... 6... ccc eee ene ee 
The disposition of minor children and provision for 
their support in an action where a dissolution is granted 
is not controllable by agreement of the parties but by 
the court on the facts and circumstances as disclosed to 
it:. Jafariv. Jafari 0.6. 000s ene iial dé eee ey enaeliaes 
The best interests of the minor children is the para- 
mount consideration in determining custodial issues. 
Buchele ve Tuell) i:..63.55 ais cede vee eae eae eat 
The judicial focus in matters relating to the modifica- 
tion of custody is on what the trial court actually knew 
at the time of the entry of the custody decree and not on 
what the parties knew or should have known which was 
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Mistrial. 


1. 
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not produced at the time of trial. Buchele v. Tuel ..... 
The relationship between a minor child and a woman 
living in the same household is a factor to be consid- 
ered in a determination of the best interests of the child 
in matters relating to custody. Buchele v. Tuel ....... 
Whether a parent has neglected or refused to provide 
proper or necessary subsistence, education, or other 
care necessary for the health, morals, or well-being of 
a minor child under the provisions of section 43-202 (2) 
(c), R. R. S. 1943, is a question of fact, and each case 
must be determined on its own facts. State v. Rice .... 
Neglect of a parent to provide proper or necessary edu- 
cation for the health, morals, or well-being of a minor 
child under the provisions of section 43-202 (2) (c), R. 
R. S. 1943, is not proved by simply establishing that the 
compulsory school attendance law, section 79-201, R. R. 
S. 1943, has been violated. State v. Rice .............. 
The modification of child support payments requires 
proof of a material change in circumstances and when 
found to be in the best interests of the children, all sub- 
sequent to the entry of decree. Danielson v. Danielson 


A mistrial may be declared and a new trial granted in 
a criminal case where there is a manifest necessity to 
do so in order to serve the ends of public justice. State 
Ve Cleford 4 k.n ena Bese dd g MOK oa hk bie eae ane 
Where the trial court discovers, after trial has com- 
menced, that a juror is disqualified by reason of bias, 
and that fact was not disclosed on voir dire examina- 
tion, the court may declare a mistrial without preju- 
dice, and the subsequent retrial of the defendant does 
not constitute double jeopardy. State v. Clifford ...... 


Moot Question. 


Mortgages. 
A mortgagor cannot, without the consent of the mort- 


As a general rule, appellate courts do not sit to give 


opinions in cases or controversies which have become 
moot. An appeal or error proceeding will be dismissed 
where no actual controversy still exists between the 
parties at the time of the hearing. This general rule, 
however, does not apply to appeals involving matters of 
public interest. Meyerv. Colin ....................... 


gagee, make a dedication of the mortgaged premises so 
as to adversely affect the interest of the mortgagee. 
Metropolitan Life Ins. Co. v. SID No. 222 .............. 
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Motions, Rules, and Orders. 


1. 


A motion for new trial for newly discovered evidence 
will not be granted unless the evidence in support 
thereof is so potent that, by strengthening evidence 
already offered, a new trial would probably result in a 
different verdict. State v. Pierce ..................... 
A ruling upon a motion for severance will not be dis- 
turbed in the absence of an abuse of discretion. State 
v. Hernandez ................. iS gete Ate ace aera ee Beh oie aa 
Where, in a criminal case, there is a total failure of 
competent proof to support a material allegation in the 
information or where the testimony added is of so weak 
or doubtful character that a conviction based thereon 
cannot be sustained, a motion for directed verdict 
should be granted. State v. Klutts .................... 
A motion to withdraw a plea of guilty or nolo con- 
tendere should be sustained only if the defendant 
proves withdrawal is necessary to correct a manifest 
injustice and the grounds for withdrawal are estab- 
lished by clear and convincing evidence. State v. Hill 
The allegation in a motion for a new trial that there oc- 
curred errors of law duly excepted to is sufficient to 
have reviewed the various rulings of the trial court on 
the admission or rejection of evidence. Blue v. Cham- 
pion International Corp. ............ 0... eee eee 
A motion for a directed verdict made at the close of a 
plaintiff's case must be treated as an admission of the 
truth of all material and relevant evidence admitted 
favorable to the plaintiff who is entitled to the benefit of 
all proper inferences that can reasonably be deduced 
therefrom. Empfield v. Ainsworth Irr. Dist. .......... 


Motor Vehicles. 


1. 


The right-of-way which the driver of the vehicle on the 
left is required to yield to the vehicle on the right is the 
right to proceed in a lawful manner in preference to the 
vehicle on the left. Muirhead v. Gunst ................ 
When the negligence of the party seeking to invoke the 
last clear chance doctrine is active and continuous as a 
contributing factor up to the time of the injury, the doc- 
trine has no application. Muirhead v. Gunst .......... 
Whether, at the time of taking an automobile, the de- 
fendant had the intent of permanently depriving the 
owner of its use or whether he intended to return it is a 
question of fact. State v. King ........................ 
A manufacturer of goods has a duty to use reasonable 
care in the design of goods to protect those who will use 
the goods from unreasonable risk of harm while the 
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goods are being used for their intended purpose or any 
purpose which could be reasonably expected. The sub- 
jection of an automobile to accidental collision with an- 
other automobile or object while being used for its in- 
tended purpose is a use which a manufacturer should 
reasonably expect. Hancock v. Paccar, Inc. .......... 
One who is inured as a result of a mechanical defect in 
a motor vehicle should be protected under the doctrine 
of strict liability even though the defect was not the 
cause of the collision which precipitated the injury. 
There is no rational basis for limiting the manufac- 
turer’s liability to those instances where a structural 
defect has caused the collision and resulting injury. 
This is so because even if a collision is not caused by a 
structural defect, a collision may precipitate the mal- 
function of a defective part and cause injury. In that 
circumstance, the collision, the defect, and the injury 
are interdependent and should be viewed as a com- 
bined event. Such an event is the foreseeable risk that 
a manufacturer should assume. Since collisions for 
whatever cause are foreseeable events, the scope of lia- 
bility should be commensurate with the scope of the 
foreseeable risks. Hancock v. Paccar, Inc. ........... 
The measure of damages for injuries to a motor vehicle 
which is not used solely for business or commercial 
purposes, when that vehicle can be repaired so that, 
when repaired, it will be in as good condition as it was 
before the injury, is the reasonable cost of repair plus 
the reasonable value of the use of the motor vehicle 
while being repaired with ordinary diligence, not ex- 
ceeding the value of the motor vehicle immediately be- 
fore the injury. Husebo v. Ambrosia, Ltd. ............ 
Reasonable value of the use of a motor vehicle injured 
through the negligence of another party is that amount 
which does not exceed either the fair rental value of a 
vehicle of like or similar nature and performance for a 
reasonable length of time, or the amount actually paid, 
whichever is the least, and is a question of fact to be de- 
termined at the time of trial. Husebo v. Ambrosia, 
TAGS. 0 55 Wek ate ad aetdeelele Vp wee Faye b Loe viele! AM aeS go laie dares 4 
Normal costs of operation of a leased vehicle while in 
the possession of the lessee are not allowable as dam- 
ages under rules providing for the recovery of loss of 
use damages. Husebo v. Ambrosia, Ltd. .............. 
In a proceeding before the Director of Motor Vehicles 
under the implied consent law, where the evidence 
shows that a test was in fact performed which estab- 
lished a blood alcohol content in excess of that pre- 


468 


468 


499 


499 


499 


VOL. 204] INDEX 
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scribed by statute, the sanction prescribed by the stat- 


-ute for refusal to consent to the test should not be im- 


posed. Sedlacek v. Pearson .................--2---05, 
A preliminary refusal followed by a consent to submit 
to a test for blood alcohol content does not furnish a 
basis for imposition of the sanction prescribed by the 
statute if a test was in fact performed and the State 
was not prejudiced by the delay in performing the test. 
Sedlacek v. Pearson ................. eee eee e cece eens 
One holding a lien upon a motor vehicle must, insofar 
as he can reasonably do so, protect himself and others 
thereafter dealing in good faith, by complying and re- 
quiring compliance with applicable laws concerning 


_ certificates of title to motor vehicles. Credit Bureau of 


Broken Bow, Inc. v. Moninger .....................0005 


Municipal Corporations. 


1. 


2. 


3. 


A city of the metropolitan class is liable for the emer- 
gency medical treatment required by a criminal sus- 
pect in police custody who is wounded by the police in 
the process of apprehension. Lutheran Medical Center 
v. City of Omaha .......... 0... eee 
Before two municipal corporations occupying the same 
boundaries are incompatible, it must be established 
that the powers and privileges conferred on the sepa- 
rate governmental agencies are substantially coexten- 
sive in scope and objective. Davis Management, Inc. 
v. Sanitary & Improvement Dist. No. 276 .............. 
Section 8 of L.B. 571, Laws 1979, purports to authorize 
the state to guarantee, in unlimited amount, bonds is- 
sued by municipalities under section 9 of the act for the 
purpose of constructing alcohol plants and facilities. 
Even though the obligation of the state on such bonds 
may be secondary or contingent, the obligation is a 
debt within the meaning of Article XIII, section 1, of 
the Nebraska Constitution. State ex rel. Douglas v. 
THRONE | aie eins 0c Sica diac eis beng: seer ee oidlece gw ww er eene ks teases a algae o's 


Negligence. 


1. 


2. 


When the negligence of the party seeking to invoke the 
last clear chance doctrine is active and continuous as a 
contributing factor up to the time of the injury, the doc- 
trine has no application. Muirhead v. Gunst .......... 
Where reasonable minds may draw different conclu- 
sions and inferences from the evidence as to the negli- 
gence of the defendant and the degree thereof, the is- 
sues must be submitted to the jury. Kirshenbaum v. 
Dettman-Figueroa ............. 2... ec eens 
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Natural gas is a dangerous commodity and a distrib- 
utor of natural gas is required to exercise a high degree 
of care and diligence to prevent injury and damage to 
the public from the escape of gas from its lines. A dis- 
tributor of natural gas is required to exercise a degree 
of care commensurate to the danger involved in the 
transaction of its business. Hammond v. The Ne- 
braska Nat. Gas. Co. .... 0. cee 
The duty to use due care which a distributor of natural 
gas owes to the public is a continuing one and one 
which can not be delegated to another. Hammond v. 
The Nebraska Nat. Gas Co. .......... 2... c cece eee 
The opportunity to acquire knowledge by the use of rea- 
sonable diligence is equivalent to knowledge, and 
where the duty to use due care requires knowledge, vol- 
untary ignorance is not a defense. Hammond v. The 
Nebraska Nat. Gas Co. .......... 0... eee 
Post accident changes in warnings and instructions 
generally are not admissible as implied admissions of 
negligence if their prejudicial nature outweighs their 
relevance. Hammond v. The Nebraska Nat. Gas Co. 
Negligence must be measured against the particular 
set of facts and circumstances which are present in 
each case. Miles v. School Dist. No. 188 ............... 
In a workmen’s compensation case the burden of proof 
on the defense of intoxication or intentional willful neg- 
ligence is on the employer. Hilt Truck Lines, Inc. v. 
DONC eo rea e Dita Sek 5 ee fe ale SR ee Shs OS ke ays 
The right of an insurance company to recover against a 
wrongdoer, whose negligence has subjected the insur- 
ance company to a liability, is traced through the in- 
sured; that is, no cause of action can exist on behalf of 
the insurer, unless it existed in favor of the insured. 
State Auto. & Cas. Underwriters v. Farmers Ins. Ex- 
CHAN BE: 92). ese E A he Bs GE OR ROG Morea sted 
To state a cause of action in tort it is necessary to al- 
lege facts from which a conclusion can be drawn that 
the defendant was guilty of one or more acts of negli- 
gence, that such negligence was a proximately con- 
tributing cause of the accident, and that as a proximate 
result thereof the plaintiff was damaged. State Auto. & 
Cas. Underwriters v. Farmers Ins. Exchange ......... 
Direct actions against liability insurance carriers be- 
cause of the negligence of their insureds are not per- 
mitted in Nebraska. State Auto. & Cas. Underwriters 
v. Farmers Ins. Exchange ................0000 eee eee ee 
A manufacturer who fails to exercise reasonable care 
in the manufacture of a chattel which, unless carefully 
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14. 


15. 


made, he should recognize as involving an unreason- 
able risk of causing substantial bodily harm to those 
who lawfully use it for a purpose for which it is manu- 
factured and to those whom the supplier should expect 
to be in the vicinity of its probable use, is subject to 
liability for bodily harm caused to them by its lawful 
use in a manner and for a purpose for which it is manu- 
factured. Hancock v. Paccar, Inc. ................0005 
In principle, a manufacturer or other person owning or 
controlling a thing that is dangerous in its nature or is 
in a dangerous condition, either to his knowledge or as 
a result of his want of reasonable care in manufacture 
or inspection, who deals with or disposes of that thing 
in a way that he foresees or in the exercise of reasonable 
care ought to foresee will probably carry that thing into 
contact with some person, known or unknown, who will 
probably be ignorant of the danger, owes a legal duty to 
every such person to use reasonable care to prevent 
injury to him. In the application of the principle it is 
immaterial whether or not the conduct of a defendant 
amounted to a breach of the contract between him and 
the immediate buyer from him. The duty is not cre- 
ated by contract, but is an instance of the general 
human duty not to injure another through disregard of 
his safety. Hancock v. Paccar, Inc. ................... 
A manufacturer of goods has a duty to use reasonable 
care in the design of goods to protect those who will use 
the goods from unreasonable risk of harm while the 
goods are being used for their intended purpose or any 
purpose which could be reasonably expected. The sub- 
jection of an automobile to accidental collision with an- 
other automobile or object while being used for its in- 
tended purpose is a use which a manufacturer should 
reasonably expect. Hancock v. Paccar, Inc. .......... 
One who is injured as a result of a mechanical defect in 
a motor vehicle should be protected under the doctrine 
of strict liability even though the defect was not the 
cause of the collision which precipitated the injury. 
There is no rational basis for limiting the manu- 
facturer’s liability to those instances where a struc- 
tural defect has caused the collision and resulting in- 
jury. This is so because even if a collision is not 
caused by a structural defect, a collision may precipi- 
tate the malfunction of a defective part and cause in- 
jury. In that circumstance, the collision, the defect, 
and the injury are interdependent and should be viewed 
as a combined event. Such an event is the foreseeable 
risk that a manufacturer should assume. Since colli- 
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sions for whatever cause are foreseeable events, the 
scope of liability should be commensurate with the 
scope of the foreseeable risks. Hancock v. Paccar, 
NVC Site chs esha Pale se SW aids aie egy ofa aa acest PEL fg oS eas 
Contributory negligence, in the sense of a failure to dis- 
cover a defect or to guard against it, is not a defense to 
a suit in strict tort. Assumption of risk and misuse of 
the product are. Hancock v. Paccar, Inc. ............. 
Assumption of risk, when imposed to defeat recovery, 
is an affirmative defense and the burden is upon the de- 
fendant to establish such defense. Hancock v. Paccar, 
ENG. 3s 8a. SSRs Moe anos waite grees SEG CE rea ae HRS a Dealt 
The measure of damages for injuries to a motor vehicle 
which is not used solely for business or commercial 
purposes, when that vehicle can be repaired so that, 
when repaired, it will be in as good condition as it was 
before the injury, is the reasonable cost of repair plus 
the reasonable value of the use of the motor vehicle 
while being repaired with ordinary diligence, not ex- 
ceeding the value of the motor vehicle immediately be- 
fore the injury. Husebov. Ambrosia, Ltd. ............ 
Reasonable value of the use of a motor vehicle injured 
through the negligence of another party is that amount 
which does not exceed either the fair rental value of a 
vehicle of like or similar nature and performance for a 
reasonable length of time, or the amount actually paid, 
whichever is the least, and is a question of fact to be de- 
termined at the time of trial. Husebo v. Ambrosia, Ltd. 
Reasonable length of time as used in this instance pre- 
sumes ordinary diligence on the part of the injured par- 
ty and those performing the repair work, and is a ques- 
tion of fact to be determined at the time of trial. 
Husebo v. Ambrosia, Ltd. ............. 0... cc cee 


Instruments. 


The taking of a new note for an existing note is a renewal 


New Trial. 


of the old indebtedness, and not a payment of the debt 
unless there is a specific agreement between the par- 
ties that the new note shall extinguish the original debt. 
First West Side Bank v. Herzog ....................... 


A mistrial may be declared and a new trial granted in 
a criminal case where there is a manifest necessity to 
do so in order to serve the ends of public justice. State 
Vs Clifford: (25 ¢ sho sete ba ie Bieta ot oa Sa ewe bee 
Where the trial court discovers, after trial has com- 
menced, that a juror is disqualified by reason of bias, 
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and that fact was not disclosed on voir dire examina- 
tion, the court may declare a mistrial without preju- 
dice, and the subsequent retrial of the defendant does 
not constitute double jeopardy. State v. Clifford ...... 41 
3. In the absence of a violation of a statute or valid regu- 
lation of the Nebraska Liquor Control Commission, it 
has no authority to cancel a liquor license. State v. 
WoC) ef o-oo PP 433 
4. The standard of judicial review of a trial court’s order 
granting a new trial is whether or not the trial court 
abused its discretion. By its terms this discretion is 
necessarily broader than a narrowly isolated and rigid 
examination of the merits of each alleged error in the 
record. A combination of errors, for example, each of 
which in itself might not be grounds for granting a new 
trial, may result in a finding by the trial judge that jus- 
tice will be served by retrying the issues in this case. 
County of Hall ex rel. Wisely v. McDermott ...... Saas 589 
5. This court will not ordinarily disturb a trial court’s or- 
der granting a new trial, and not at all unless it clearly 
appears that no tenable grounds existed therefor. 
County of Hall ex rel. Wisely v. McDermott ........... 589 
6. The general rule is that a motion for a new trial must 
be filed within 10 days after the verdict is rendered. 
§ 29-2103, R. R. S. 1943. An exception to the above rule 
is that in any criminal case where it shall be made to 
appear upon the motion of the defendant for a new 
trial, supported by affidavits, depositions, or oral testi- 
mony, that the defendant has discovered new evidence 
material to his defense which he could not with reason- 
able diligence have discovered and produced during the 
term within which the verdict under which he was sen- 
tenced was rendered, the District Court may set aside 
the sentence and grant a new trial if such motion is 
filed within a reasonable time after the discovery of the 
new evidence. § 29-2103, R. R. S. 1943. State v. Munson 814 
7. New evidence tendered in support of a motion for a new 
trial on the ground of newly discovered evidence must 
be so potent that, by strengthening evidence already of- 
fered, a new trial would probably result in a different 
verdict. State v. Munson ............. 00... cece eee 814 
8. A motion for a new trial on the ground of newly dis- 
covered evidence is addressed to the sound discretion 
of the trial court and, unless an abuse of discretion is 
shown, its determination will not be disturbed. State v. 
IVIUINISOND isis 505 Seo Sistas aie ie Gace cin x ieee Dates Shean Where te Bio Mages 814 
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Notice. 

1. If the use of an easement has been for the requisite 
time, notorious, adverse, visible, and under a claim of 
right, the owner of the servient tenement is charged with 
knowledge of such use and his acquiescence in it is im- 
plied. Svoboda v. Johnson .....................000000- 

2. Contractual promises with respect to the use of land, 
which under the rules of equity are specifically enforce- 
able against the promisor, are effective against the 
successors in title or possession if the successor has 
actual or constructive notice of the promise. Under 
such circumstances, the promise subjects the land to 
an equitable servitude. Standard Meat Co. v. Feer- 
MUSON oo. reise ee ces eh AG 6 arcade Gries Cola BES aS Bee 

3. Unless otherwise agreed, the issues to be determined in 
a contested hearing before the Nebraska Liquor Con- 
trol Commission are limited to those stated in the no- 
tice of the hearing. Jetter v. Nebraska Liquor Control 
Commission) 22550 ece dads eeare ei wid ces Heke suse oe Mle 

4. Notice of a purported interest claimed by a third party 
given by a debtor to a sheriff when he was proceeding 
to attach or to levy upon property is not notice to the 
creditor for whom the levy is made. Credit Bureau of 
Broken Bow, Inc. v. Moninger .....................20.. 


Novation. 
In order for a novation to occur, the existing liability 
must be completely extinguished and a new one substi- 
tuted in its place. First West Side Bank v. Herzog 


Offer and Acceptance. 
An offer to confess judgment, and its acceptance pursu- 
ant to section 25-901, R. R. S. 1943, requires the entry of 
a judgment according to the offer and acceptance. 
Jaixen v. Turner .........-. ccc cc eee eect eeeeas 


Offer of Proof. 

Error cannot be predicated upon a ruling which excludes 
evidence where the substance of the evidence was nei- 
ther made known to the judge by an offer of proof nor 
was apparent from the context within which questions 
were asked. Countryside Mobile Homes of Lincoln, 
Inc. WsScnade: 2 3.0 secede 3 caw gameeties ateengobia east 


Parent and Child. 
1. The integrity of the family unit, in this instance the con- 
tinuing legal and social relationship of parent and mi- 
nor child, is one of the fundamental rights guaranteed 
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by the Constitution of the United States. State v. Logan 
The constitutional right of family integrity and the pa- 
rental rights of custody and control create a duty of 
care and support. State v. Logan ..................... 
An application for modification of a dissolution decree 
with respect to the care, custody, and control of minor 
children must ordinarily be founded upon new facts and 
circumstances which have arisen since the entry of the 
decree. Kuhnv. Kuhn ...............2-2.. 0.0 ccc ee eee 
The paramount consideration for the court in a custody 
hearing is the welfare of the children based upon their 
best interests, general health, welfare, and social be- 
havior. Kuhnv. Kuhn .............. 00... cc eee eee 
The discretion of the trial court with respect to chang- 
ing the custody of minor children of a broken marriage 
will not ordinarily be disturbed unless there is a clear 
abuse of judicial discretion or it is clearly against the 
weight of the evidence. Kuhnv. Kuhn ................ 
It is discretionary with the trial court whether to admit 
evidence of facts, existing at the time of the decree and 
which affect the custody and best interests of children, 
that were not called to the attention of the trial court at 
the time of the decree, and this discretion will not be 
disturbed on appeal unless there is clearly an abuse of 
discretion. Kuhn v. Kuhn .................. 0... eee 
Section 43-209 (6), R. R. S. 1943, is sufficiently definite, 
both facially and as applied in this case, to withstand 
constitutional attack based on vagueness. State v. 
Souza-Spittler ...0. i. ceca. dee cheat oka eae aa wae 
Parental rights may be terminated under section 43- 
209, R. R. S. 1943, only upon presentation of clear and 
convincing evidence. State v. Souza-Spittler .......... 
In a case terminating parental rights, review in the Su- 
preme Court is made de novo on the record. Where a 
correct judgment or order has been made, it will not be 
reversed for the reason that it may have been arrived 
at under an incorrect standard of proof. State v. 
Souza-Spittler 2.0.2... cece cece een teen en ee 
An order terminating parental rights under section 43- 
209, R. R. S. 1943, must be supported by clear and con- 
vincing evidence. State v. Hamilton .................. 
Where review in this court is de novo and a correct 
judgment or order was made by the trial court, it will 
not be reversed because the trial court may have ap- 
plied an incorrect standard of proof. State v. Hamilton 
The right of parental custody and control is a natural 
but not an inalienable right. The public also has a 
paramount interest in the protection of the rights of 
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children. State v. Duran ........... 2... 2c 
Whether a parent has neglected or refused to provide 
proper or necessary subsistence, education, or other 
care necessary for the health, morals, or well-being of 
a minor child under the provisions of section 43-202 (2) 
(c), R. R. §. 1943, is a question of fact, and each case 
must be determined on its own facts. State v. Rice .... 
Neglect of a parent to provide proper or necessary 
education for the health, morals, or well-being of a mi- 
nor child under the provisions of section 43-202 (2) (c), 
R. R. S. 1943, is not proved by simply establishing that 
the compulsory school attendance law, section 79-201, 
R. R. S. 1943, has been violated. State v. Rice ......... 


The determination of one of the parties to a marriage to 


Partition. 
1. 


place property beyond the reach of the other party, and 
thus forestall a division of the property, does not op- 
erate to deprive the District Court of jurisdiction to de- 
termine an equitable division of those assets. Knigge 
Vi Knigge eft bees ooo BiG Seed haat Mae aaonmians 


A confirmation of a partition sale disposes of all the in- 
terests of everyone in the suit to the purchaser from the 
moment the confirmation is pronounced by relation 
back to the date of the sale of the referee. Hendrickson 
Vi GIASER | cesses inate, pesnaee Mee eee dito daive ne ol oye Fn erin 
A deed executed pursuant to a judicial sale, absent 
mistake or fraud, conveys only that property that lies 
within its calls. It conveys no greater title than the or- 
der of sale on which it is based. Hendrickson v. Glaser 


Partnerships. 


1. 


Subject to any agreement between the partners, the 
rights and duties of the partners in relation to the part- 
nership are governed by the provisions of the Uniform 
Partnership Act. Conklin v. Randolph ................ 
Under the Uniform Partnership Act, a partnership may 
be dissolved by the express will of all the partners who 
have not assigned their interests or suffered them to be 
charged for their separate debts, either before or after 
the termination of any specified term or particular un- 
dertaking, without violating the agreement between 
them. Conklin v. Randolph .......................000. 
Subject to any agreement to the contrary between the 
partners, under the Uniform Partnership Act, in set- 
tling accounts between the partners after dissolution, 
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Pleadings. 
1. 


the liabilities of the partnership shall rank in order of 
payment as follows: (I) Those owing to creditors other 
than partners, (II) Those owing to partners other than 
for capital and profit, (III) Those owing to partners in 
respect of capital, and (IV) Those owing to partners in 
respect of profits. Conklinv. Randolph ..............- 
Under the Uniform Partnership Act, and subject to any 
agreement between the partners, a partner, who in aid 
of the partnership makes any payment or advance be- 
yond the amount of capital which he agreed to contrib- 
ute, shall be paid interest from the date of the payment 
or advance. Conklin v. Randolph .................045- 
It is the general rule that a partner who carries on busi- 
ness in his own name for his own benefit and who uses 
partnership property therefor is chargeable on an ac- 
counting with reasonable rent for the use of the part- 
nership property for the time during which he used it as 
his own, unless a contrary agreement existed between 
the partners. Conklin v. Randolph .............-...66- 
Under the Uniform Partnership Act, and subject to any 
agreement between the partners, the partners must 
contribute toward the losses of the partnership, wheth- 
er of capital or otherwise, sustained by the partnership 
according to their respective shares in the profits. 
Conklin v. Randolph ........... 60 cece een eee eee en ees 


A counterclaim must allege facts sufficient to support 
an independent cause of action in favor of the defend- 
ant and against the plaintiff and must be more than a 
mere defense to the plaintiff’s cause of action or in re- 
duction of plaintiff's damages. State ex rel. Douglas v. 
Ledwith: oxic chitin Sik eee deine ea digit eke 
It is the duty of the trial court to instruct the jury upon 
the issues presented by the pleadings and supported by 
the evidence. Kirshenbaum v. Dettman-Figueroa ..... 
In the furtherance of justice the trial court may exer- 
cise its discretion in granting an amendment to the 
pleading at any stage of the proceedings. Steinheider 
& Sons, Inc. v. lowa Kemper Ins. Co. ............2 00005 
A petition which fails to plead actionable facts is vul- 
nerable to a general demurrer. State Auto. & Cas. Un- 
derwriters v. Farmers Ins. Exchange ...............-. 
A plaintiff in a strict tort liability case is not required 
to plead and prove he was unaware of the defect. Han- 
cock v. Paccar, Inc. ........ 0. cee eee eee 
An insurer’s duty to defend an action against the in- 
sured must, in the first instance, be measured by the 
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allegations of the petition against the insured. Millard 
Warehouse, Inc. v. Hartford Fire Ins. Co. ............. 
A petition alleging a nuisance does not, by itself, allege 
an accident. Millard Warehouse, Inc. v. Hartford Fire 
TNS 6 COs 2.2, sens Wie daca Pattstas aeanas alet ne heed ond cagees Geahooe eee aMEe laed 
Amendment of petition is not a matter of right but is 
addressed to the sound discretion of the trial court and 
its decision will not be disturbed unless there has been 
an abuse of discretion. Omaha Nat. Bank v. Koliopou- 
LOS ati tek ee tnd acai reciane be ann saeeneas dal BW nerbcedatgar an Sane Senate 
It is not reversible error to refuse a plaintiff to amend 
his petition to conform to the proofs, where, had such 
amendment been made, the undisputed evidence would 
not have justified a verdict in his favor. Omaha Nat. 
Bank v. Koliopoulos ........ 0... ccc cece eee 
A defendant seller who wishes to limit a plaintiff buy- 
er’s remedies and damages to those provided in section 
2-613, U. C. C., ought to raise the issue by appropriate 
pleading. When the goods are in his possession when 
damaged, he has the burden of proving the goods were 
damages without his fault. Carlson v. Nelson ......... 


Acceptance or rejection of a plea of guilty to a lesser of- 


fense included in the offense charged rests in the dis- 
cretion of the court. State v. Clermont ................ 


Police Officers and Sheriffs. 


1. 


Even where probable cause sufficient to justify a for- 
mal arrest does not yet exist, in appropriate circum- 
stances a police officer may informally detain a person 
in an appropriate manner in order to investigate pos- 
sible criminal behavior or to maintain the status quo 
while obtaining more information, and the officer may 
conduct a limited protective search for concealed 
weapons when he has reason to believe the suspect is 
armed. State v. Anderson ..................... 0000008 
The test of whether an investigative stop is justified is 
whether the police officer has a reasonable suspicion 
founded upon articulable facts which indicate that 
criminal activity has occurred or is occurring and that 
the suspect may be involved. State v. Anderson ...... 
In considering whether probable cause exists, the col- 
lective knowledge of the law enforcement agency for 
which the officer acts may be added to the personal 
knowledge of the officer making the search and seizure 
provided there has been some communication of knowl- 
edge to or direction to act from the department or offi- 
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cer having that knowledge to the officer making the 
search and seizure. State v. Anderson ................ 
Alleged nondisclosed police report examined and found 
to contain no conflicts in information regarding this 
case, as shown by the various witnesses. State v. 
Kiiaff noice eied se eid os Sik oe Ree sania beh A ble 


Police Power. 


1. 


The Legislature may, in the exercise of its police pow- 
er, prescribe reasonable regulations for the ownership 
of personal property, including the manner in which it 
is titled. Gates v. Howell ............. 2... ccc eeee eee 
Sections 39-1320 to 39-1320.11, R. R. S. 1948, making it 
unlawful to erect or maintain certain advertising signs 
along the Interstate and other highways, constitute a 
reasonable and valid exercise of the police power which 
bears a substantial relation to the public health, safety, 
and general welfare, and those statutes are constitu- 
tional. State v. Mayhew Products Corp. .............. 
What is a public purpose is primarily for the Legis- 
lature to determine. A public purpose has for its objec- 
tive the promotion of the public health, safety, morals, 
security, prosperity, contentment, and the general wel- 
fare of all the inhabitants. No hard and fast rule can 
be laid down for determining whether a proposed ex- 
penditure of public funds is valid as devoted to a public 
use or purpose. Each case must be decided with refer- 
ence to the object sought to be accomplished and to the 
degree and manner in which that object affects the 
public welfare. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ..... Schenk ans aerahaphn anh celal das 
State ex rel. Douglas v. Thone ......................... 
Statutes which are reasonably designed to protect the 
health, morals, and general welfare do not violate the 
Constitution where they operate uniformly on all within 
a class which is reasonable. This is so even if a statute 
grants special or exclusive privileges where the pri- 
mary purpose of the grant is not the private benefit of 
the grantees but the promotion of the public interest. 
State ex rel. Douglas v. Nebraska Mortgage Finance 
FRUNG hs id ee he oie de take ean Pande aan ee 


Political Subdivisions. 


1. 


The determination by a county board that an ‘‘unfore- 
seen emergency”’ exists within the meaning of the Ne- 
braska Budget Act will not be disturbed in the absence 
of a showing of abuse of discretion by the board. § 
23-928, R. R.S. 1943. Meyerv. Colin .................. 
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A county board, in exercising its power to approve the 
salaries or reduce budget requests, may not unreason- 
ably interfere with the operation of the office of an 
elected official, but the exercise of those powers by the 
board shall not be disturbed in the absence of an abuse 
of discretion. § 23-1111, R. R. S. 1943; § 23-908, R. R. S. 
1943. Meyer v. Colin ........... 0... cece eee ee 
Authority of a county board to transfer funds from one 
budget account to another in case of ‘‘unforeseen emer- 
gencies’’ does not relieve the county board of duty to 
make accurate estimates of the anticipated expendi- 
tures of each department. Meyerv. Colin ............ 
Under section 23-2406, R. R. S. 1943, of the Political Sub- 
divisions Tort Claims Act, the findings of the District 
Court under the act will not be disturbed on appeal un- 
less they are clearly wrong. Miles v. School Dist. No. 
TAB 6S Re ee RES a RS BE Gas BE he Ee Ne ee aE BESS 


Presentence Reports. 


Prisoners. 
1. 


Section 29-2261 (1), R. R. S. 1943, authorizes but does not 


require a presentence investigation in the case of a con- 
viction of a misdemeanor. State v. Cowan ............ 


A criminal statute is not constitutionally deficient 
merely because it applies only to inmates of penal insti- 
tutions. State v. Maez ....... 0. eee eee ee 
A criminal statute applying only to inmates of prisons 
is not unconstitutional merely because the inmate 
might have been prosecuted under another statute ap- 
plicable to everyone and prohibiting the same acts. 
State:v. MaeZ i. 5.628 bce hs eee ee BES dais A te 
A city of the metropolitan class is liable for the emer- 
gency medical treatment required by a criminal sus- 
pect in police custody who is wounded by the police in 
the process of apprehension. Lutheran Medical Center 
Vi CILY Of OMAN! 5655.06 60s ieee cee adler sede ie Edie aes gaa oo aa Bs 
Intentional indifference to the medical needs of a pris- 
oner is proscribed by the Eighth Amendment to the 
United States Constitution as being cruel and unusual 
punishment. Lutheran Medical Center v. City of 
Omaha» oe... ess ede ieee o4 Sheed ae ew as ees eed 
An application for a writ of habeas corpus to release a 
prisoner confined under sentence of court must be 
brought in the county where the prisoner is confined. 
Addison v. Parratt .......... 0.0... cece ene ee 
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Probable Cause. 


Probation. 
1, 


Proof. 


1. 


The test of whether an investigative stop is justified is 
whether the police officer has a reasonable suspicion 
founded upon articulable facts which indicate that 
criminal activity has occurred or is occurring and that 
the suspect may be involved. State v. Anderson ...... 
Probable cause justifying a search and/or an arrest ex- 
ists where the facts and circumstances within the po- 
lice officer’s knowledge and those of which he has rea- 
sonably trustworthy information are sufficient in them- 
selves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed. 
State v. Anderson ......... 0.0... ccc eee eee teen eens 
In considering whether probable cause exists, the col- 
lective knowledge of the law enforcement agency for 
which the officer acts may be added to the personal 
knowledge of the officer making the search and seizure 
provided there has been some communication of knowl- 
edge to or direction to act from the department or of- 
ficer having that knowledge to the officer making the 
search and seizure. State v. Anderson ................ 


Section 29-2262, R. R. 8S. 1943, authorizes confinement in 
the county jail for a period not to exceed 90 days as a 
condition of probation in cases of conviction of a misde- 
meanor as well as of afelony. State v. Behrens ....... 
A statute providing that as a condition to a sentence of 
probation the court may require a person convicted of 
assault to make reparation for the loss or damage 
caused by the crime empowers the trial court to impose 
a condition requiring a reasonable payment to the vic- 
tim for ‘‘pain and suffering,’’ in addition to medical ex- 
penses and lost wages. There is no abuse of discretion 
in imposing such condition. State v. Behrens ......... 


The requirement in section 87-303.05 (1), R. R. S. 1943, 
that the Attorney General must have cause to believe 
that deceptive trade practices exist or have existed 
before instituting an action is not an essential element 
of the action which must be proved at trial. State ex 
rel. Douglas v. Ledwith .......................00000005 
A motion for directed verdict will be denied unless 
there is a total failure of competent proof in a criminal 
case to support a material allegation in the information 
or where the testimony adduced is of so weak or doubt- 


ful character that a conviction based thereon could not 
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be sustained. State v. Bennett ........................ 
Under section 60-430.07, R. S. Supp., 1978, an attempt to 
arrest is an essential element of the offense of fleeing in 
a motor vehicle to avoid arrest, but proof that the de- 
fendant actually committed the law violation for which 
the arrest was attempted is not required. State v. Clif- 
FOTO» siieiives Cea eh Dinh OOO ata daigctes, eM Ee Maas 
Parental rights may be terminated under section 
43-209, R. R. S. 1943, only upon presentation of clear and 
convincing evidence. State v. Souza-Spittler .......... 
In a case terminating parental rights, review in the Su- 
preme Court is made de novo on the record. Where a 
correct judgment or order has been made, it will not be 
reversed for the reason that it may have been arrived 
at under an incorrect standard of proof. State v. 
Souza-Spittler 2.0... 0. ccc cee ee ene eet eee eens 
Where review in this court is de novo and a correct 
judgment or order was made by the trial court, it will 
not be reversed because the trial court may have ap- 
plied an incorrect standard of proof. State v. Hamilton 
Where circumstantial evidence is relied upon, the cir- 
cumstances proven must relate directly to the guilt of 
the accused beyond all reasonable doubt in such a way 
as to exclude any other reasonable conclusion. State v. 
KIUttS oa fh tag eh g Site io Ss Ee Po ek ne ee eae 
Proof of guilty knowledge may be made by evidence of 
acts, declarations, or conduct of the accused from 
which the inference may be fairly drawn that he knew 
of the existence and nature of the narcotics at the place 
where they were found. Mere presence at a place 
where a narcotic drug is found is not sufficient. State 
Vi. ROUttS eesti ee he de AES eet ag AAAS 


Where, in a criminal case, there is a total failure of . 


competent proof to support a material allegation in the 
information or where the testimony added is of so weak 
or doubtful character that a conviction based thereon 
cannot be sustained, a motion for directed verdict 
should be granted. State v. Klutts .................... 
On appeal to the District Court from an order of the di- 
rector of the Department of Motor Vehicles revoking a 
motor vehicle operator’s license under the implied con- 
sent statute, the burden of proof is on the licensee to 
establish by a preponderance of the evidence the 
grounds for reversal. Wohlgemuth v Pearson ......... 
In a proceeding for the disbarment of an attorney-at- 
law the presumption of innocence applies, and the 
charge made against him must be established by a pre- 
ponderance of the evidence. State ex rel. Nebraska 
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12. 


13. 


14. 


15. 


16. 


17. 


State Bar Assn. v. Erickson ..............6 000s essen 
A plaintiff buyer, under a contract for the sale of identi- 
fied goods, suing for damages for delivery, who alleges 
that the goods were damaged while yet in the posses- 
sion of the seller, has satisfied his burden of demon- 
strating the nonapplicability of section 2-613, U. C. C., 
insofar as the condition of absence of fault of the par- 
ties is concerned, if he proves the goods were not de- 
stroyed or damaged by his fault. Plaintiff buyer need 
not adduce evidence to show defendant seller was at 
fault. Carlson v. Nelson ............ 000. e eee ee ee ee eee 
A defendant seller who wishes to limit a plaintiff buy- 
er’s remedies and damages to those provided in section 
2-618, U. C. C., ought to raise the issue by appropriate 
pleading. When the goods are in his possession when 
damaged he has the burden of proving the goods were 
damaged without his fault. Carlson v. Nelson ......... 
Mere selectivity in enforcement creates no constitu- 
tional defect. Before a claim of unlawful discrimina- 
tion in the enforcement of criminal laws can be in- 
voked, the defendant must allege and prove a deliber- 
ate selective process of enforcement based upon race. 
State v. Bird Head «1.02... eee eee 
To support a defense of selective or discriminatory 
prosecution, a defendant bears a heavy burden of es- 
tablishing at least prima facie (1) that while others 
similarly situated have not generally been proceeded 
against because of conduct of the type forming the 
basis of the charge against him, he has been singled out 
for prosecution, and (2) that the government’s dis- 
criminatory selection of him for prosecution has been 
invidious or in bad faith, i.e., based upon such imper- 
missible considerations as race, religion, or the desire 
to prevent his exercise of constitutional rights. State v. 
Bird Head siti faire ces citacitiod ob bended eae ne lt norkaretons 
Once a prima facie case is made, the burden of proof 
shifts to the State to rebut the presumption of unconsti- 
tutional action by showing that permissible racially 
neutral selection criteria and procedure have produced 
the monochromatic result. State v. Bird Head ........ 
In every jury case, at the conclusion of plaintiff's evi- 
dence, there is a preliminary question for the court to 
decide, when properly raised, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the plaintiff, upon whom the burden of proof is im- 
posed. Empfield v. Ainsworth Irr. Dist. .............. 
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The general rule is that the fixing of alimony and distri- 
bution of property rest in the sound discretion of the 
District Court and in the absence of abuse of discretion 
will not be disturbed on appeal. Ragains v. Ragains .. 
The rule for determining alimony or division of prop- 
erty in divorce actions provides no mathematical for- 
mula by which such an award can be exactly deter- 
mined. Generally speaking, awards in cases of this 
kind vary from one-third to one-half of the value of the 
property involved depending upon the facts and cir- 
cumstances of the particular case. Ragains v. Ragains 
The division of property and the issue of alimony may 
be considered together and they are to be determined 
upon the consideration of all the facts and circum- 
stances. Ragains v. Ragains ................0eseeeeee 
Although this court would generally prefer that there 
be a complete division of the property in dissolution ac- 
tions, when the proper situation presents itself the trial 
court does not abuse its discretion in having the parties 
own an undivided one-half interest in the property. 
Ragains v. Ragains .......... cece cece eect eet eeeeee 
The award of alimony and the division of property are 
determined by the circumstances of the parties at the 
time of the dissolution of the marriage, the length of the 
marriage, the health, relative earning power, and edu- 
cation of the parties, and whether there are unemanci- 
pated children. No case has said that the granting, de- 
nial, or reduction of alimony nor the division of prop- 
erty are to be considered punitive, and no such provi- 
sion should be engrafted on the law of this state. 
Ragains v. Ragains ......... 0... ces e cece eee eee eee 
The Legislature may, in the exercise of its police pow- 
er, prescribe reasonable regulations for the ownership 
of personal property, including the manner in which it 
is titled. Gates v. Howell ............ 0... e eee eee 
Concerning simple acts of trespass, equity has, in most 
cases, no jurisdiction, but if the nature and frequency 
of trespasses are such as to prevent or threaten the 
substantial enjoyment of the rights of possession and 
property in land, an injunction will be granted. Thom- 
asiv, Weller s..4: 2.36 hadbsaigid cated oe 4a CAN wt a 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court and, in the 
absence of an abuse of discretion, will not be disturbed 
onappeal. Knigge v. Knigge ..................000 000 
Rinderknecht v. Rinderknecht .................-..0055 
Generally, an award from one-third to one-half of the 


50 


50 


50 


50 


50 


256 


298 


421 
648 


VOL. 204] INDEX 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


property involved in a marriage of long duration, and 
where the parties were the parents of all children in- 
volved, does not constitute an abuse of discretion. 
Knigge viiKnigge nc. cc cost k ces. nes eee hee edie 
The determination of one of the parties to a marriage to 
place property beyond the reach of the other party, and 
thus forestall a division of the property, does not op- 
erate to deprive the District Court of jurisdiction to de- 
termine an equitable division of those assets. Knigge 
Ve Rig Bete ose cor sass ee Lee ne re tes atin ee ele ees 
Where one by mistake as to the true boundary line en- 
ters upon and takes possession of land of another, 
claiming it as his own to a definite and certain boun- 
dary, by an actual, open, exclusive, and continuous pos- 
session thereof under such claim for 10 years or more, 
he acquires title thereto by adverse possession. Hend- 
rickson v. Glaser ......... 0... 6. 
It is established law of this state that when a fence is 
constructed as a boundary line between two properties, 
and parties claim ownership of land up to the fence for 
the full statutory period and are not interrupted in their 
possession or control during that time, they will, by ad- 
verse possession, gain title to such land as may have 
been improperly enclosed with their own. Hendrickson 
Vi GlASOM oh oie oi Se Gee G aii aceine ta Ree hoien eee Raion 
After the running of the statute, the adverse possessor 
has an indefeasible title which can only be divested by 
his conveyance of the land to another, or by a subse- 
quent disseisin for the statutory limitation period. 
Hendrickson v. Glaser .............. 000 cece eee eee e ees 
A confirmation of a partition sale disposes of all the in- 
terests of everyone in the suit to the purchaser from the 
moment the confirmation is pronounced by relation 
back to the date of the sale of the referee. Hendrickson 
Vi GIASOR ls hes otras Mane ahivedse aif Oa TE Wedgae be ee 
A deed executed pursuant to a judicial sale, absent mis- 
take or fraud, conveys only that property that lies with- 
in its calls. It conveys no greater title than the order of 
sale on which it is based. Hendrickson v. Glaser ...... 
A property owner may collaterally attack a special as- 
sessment only for fraud, actual or constructive, a fun- 
damental defect, or a want of jurisdiction. Burlington 
Northern, Inc. v. City of McCook ....................5. 
Special assessments are charges imposed by law on 
land to defray the expenses of a local municipal -im- 
provement on the theory that the property has received 
special benefits from the improvements in excess of the 
benefits accruing to property or people in general. 
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Burlington Northern, Inc. v. City of McCook ........... 
The use and enjoyment which will give title by pre- 
scription to an easement is substantially the same in 
quality and characteristics as the adverse possession 
which will give title to real estate. It must be adverse, 
under a claim of right, continuous and uninterrupted, 
open and notorious, exclusive, and with the knowledge 
and acquiescence of the owner of the servient tene- 
ment, for the full prescriptive period. Gartner v. Wil- 
son Concrete Co. 2.0... cece eee nes 
This court is not inclined to disturb the division of prop- 
erty made by the trial court unless it is patently unfair 
on the record. Rinderknecht v. Rinderknecht ......... 
Falcone v. Falcone ........... 00. c cece ence ene eee 
Where a public employee has a property interest in 
continued employment he cannot be deprived of that in- 
terest without a due process hearing. However, wheth- 
er or not such a property interest exists is determined 
by state law. Weeks v. State Board of Education ...... 
A lien on personal property is acquired at the time it is 
seized in execution. Credit Bureau of Broken Bow, Inc. 
VeMONINBer 26 his easutka dew ediee ede pe at eae eae’ 
A manual interference with chattels is not essential to a 
valid levy thereon. It is sufficient if the property is 
present and subject for the time being to the control of 
the officer holding the writ, and that he in express 
terms asserts his dominion over it by virtue of such 
writ. Credit Bureau of Broken Bow, Inc. v. Moninger 
Notice of a purported interest claimed by a third party 
given by a debtor to a sheriff when he was proceeding 
to attach or to levy upon property is not notice to the 
creditor for whom the levy is made. Credit Bureau of 
Broken Bow, Inc. v. Moninger ................6 cess eens 
One who claims title by adverse possession must prove 
by a preponderance of the evidence that he has been in 
actual, continuous, exclusive, notorious, and adverse 
possession under claim of ownership for a full period of 
10 years. Pokorski v. McAdams ...................0.. 
A claimant of title by adverse possession must show the 
extent of his possession, the exact property which was 
the subject of the claim of ownership, that his entry 
covered the land up to the line of his claim, and that he 
occupied adversely a definite area sufficiently de- 
scribed to found a verdict upon the description. 
Pokorski v. McAdams .............. 00 cece cece eens 
Expectations of income may be considered in an allow- 
ance of alimony but are not properly considered in the 
division of property. Andersen v. Andersen ........... 


557 


648 
800 


659 


679 


679 


679 


725 


725 


VOL. 204] INDEX 


27. 


28. 


When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions 
to the marriage by each party, including contributions 
to the care and education of the children, and interrup- 
tion of personal careers or educational opportunities, 
and the ability of the supported party to engage in gain- 
ful employment without interfering with the interests of 
any minor children in the custody of such party. Fal- 
cone Vv. Falcone ........... cece cece cee ete e eee 
Under section 42-365, R. R. S. 1943, property distribu- 
tions which are punitive in nature may be subject to 
modification. Falcone v. Falcone .................... 


Public Corporations. 


1. 


The Rural Water District Act, sections 46-1001 to 46- 
1026, R. R. S. 1943, contains no specific requirement 
that such district must first obtain a permit to con- 
struct, install, maintain, and operate wells and other 
facilities for the storage, transportation, or utilization 
of water, which are necessary to carry out the purposes 
of its organization. McDowell v. Rural Water Dist. No. 


A rural water district is not a municipal corporation 
within the purview of the City, Village and Municipal 
Corporation Ground Water Permit Act. McDowell v. 
Rural Water Dist. No.2 .......... 2. ccc cee eee 


Public Funds. 


What is a public purpose is primarily for the Legislature 


to determine. A public purpose has for its objective 
the promotion of the public health, safety, morals, se- 
curity, prosperity, contentment, and the general wel- 
fare of all the inhabitants. No hard and fast rule can 
be laid down for determining whether a proposed ex- 
penditure of public funds is valid as devoted to a public 
use or purpose. Each case must be decided with refer- 
ence to the object sought to be accomplished and to the 
degree and manner in which that object affects the 
public welfare. State ex rel. Douglas v. Thone ........ 


Public Lands. 


1. 


The Board of Educational Lands and Funds, as a trust- 
ee, acts in a representative capacity and persons deal- 
ing with it are bound to be cognizant of its powers. 
Pettijohni:v: State... 0. oo cans eaes ta ee dere c beg ote eae 
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The value to the land means that amount of money that 
the improvement enhances, contributes, increases, or 
adds to the value of the land. Pettijohn v. State ....... 
In arriving at the value to the land of an improvement, 
consideration should be given to its functional use, loca- 
tion on the land, utility, obsolescence, overbuilding or 
want of use, state of repair, cost to the lessee less de- 
preciation, adaptability, and all other facts and circum- 
stances shown by the evidence that are not speculative 
that relate to any purpose for which the improvement 
is reasonably useful to the unimproved land at the time 
of determination, or which will become so useful in the 
near future. Pettijohn v. State .................... eee, 
The measure of lessee’s compensable interest in the 
improvements should be determined as follows: First, 
determine the fair market value of the school land with 
only the improvements whose values are disputed. 
Then, determine the fair market value of the school 
land without any improvements owned by the lessee. 
The difference (remainder) between these two values 
is the value to the land of the lessee’s compensable in- 
terest in the disputed improvements. Insofar as this 
rule is contrary to State v. Rosenberger, 187 Neb. 726, 
193 N. W. 2d 769, that case is overruled. Pettijohn v. 
State: c4.cceinecerns de de Gagiel stead datas eee seats 
In proceedings under section 72-240.02 et seq., R. R. 8. 
1943, the trial court is without authority to fix appraiser 
fees and attorney’s fees to be taxed against the Board 
of Educational Lands and Funds. Pettijohn v. State 


Public Officers and Employees. 


1. 


The determination by a county board that an ‘“‘unfore- 
seen emergency” exists within the meaning of the Ne- 
braska Budget Act will not be disturbed in the absence 
of a showing of abuse of discretion by the board. § 
23-928, R.R.S. 1943. Meyerv. Colin ...............4.. 
A county board, in exercising its power to approve the 
salaries or reduce budget requests, may not unreason- 
ably interfere with the operation of the office of an 
elected official, but the exercise of those powers by the 
board shall not be disturbed in the absence of an abuse 
of discretion. § 23-1111, R. R. S. 1943; § 23-908, R. R.S. 
1943. Meyer v. Colin ......... 0.00. ccc cee eee 
Authority of a county board to transfer funds from one 
budget account to another in case of ‘‘unforeseen emer- 
gencies’’ does not relieve the county board of duty to 
make accurate estimates of the anticipated expendi- 
tures of each department. Meyer v. Colin ............ 
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Public Policy. 


1. 


AS a general rule, appellate courts do not sit to give 
opinions in cases or controversies which have become 
moot. An appeal or error proceeding will be dismissed 
where no actual controversy still exists between the 
parties at the time of the hearing. This general rule, 
however, does not apply to appeals involving matters of 
public interest. Meyerv. Colin .................00000e 
What is a public purpose is primarily for the Legisla- 
ture to determine. A public purpose has for its objec- 
tive the promotion of the public health, safety, morals, 
security, prosperity, contentment, and the general wel- 
fare of all the inhabitants. No hard and fast rule can 
be laid down for determining whether a proposed ex- 
penditure of public funds is valid as devoted to a public 
use or purpose. Each case must be decided with refer- 
ence to the object sought to be accomplished and to the 
degree and manner in which that object affects the 
public welfare. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ............... 0.6: c cece eee ee 
It is the province of the Legislature to determine mat- 
ters of policy and appropriate the public funds. If 
there is reason for doubt or argument as to whether the 
purpose for which the appropriation is made is a public 
or a private purpose, and reasonable men might differ 
in regard to it, it is essentially held that the matter is 
for the Legislature. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ................ 0c e eee eens 
The rule that the benefits to the public must be direct 
and not remote and that the past course or usage of 
government is to be resorted to for guidance must in 
each case be considered in the light of the principle that 
the Legislature has a very wide discretion to determine 
what constitutes a public purpose, and that courts will 
not interfere unless the act appears to be so obviously 
designed in all its principal parts to benefit private per- 
sons and so indirectly or remotely to affect the public 
interest that it constitutes the taking of property of the 
taxpayers for private use. State ex rel. Douglas v. Ne- 
braska Mortgage Finance Fund ....................5-. 
A law may serve the public interest although it benefits 
certain individuals or classes more than others. State 
ex rel. Douglas v. Nebraska Mortgage Finance Fund .. 
The question of how far the Legislature should go in fill- 
ing in the details of the standards which an adminis- 
trative agency is to apply raises large issues of policy 
in which the Legislature has a wide discretion, and the 
court should be reluctant to interfere with such discre- 
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tion. Such standards in conferring discretionary power 
upon an administrative agency must be reasonably 
adequate, sufficient, and definite for the guidance of 
the agency in the exercise of the power conferred upon 
it and must also be sufficient to enable those affected to 
know their rights and obligations. State ex rel. Doug- 
las v. Nebraska Mortgage Finance Fund .............. 


Public Purpose. 


1. 


It is for the Legislature to decide in the first instance 
what is and what is not a public purpose, but its deter- 
mination is not conclusive on the courts. However, to 
justify a court in declaring a tax invalid because it is 
not for a public purpose, the absence of public purpose 
must be so clear and palpable as to be immediately 
perceptible to the reasonable mind. State ex rel. Doug- 
las vi Thone® i.6 essiresans, Peels Pot Be weds woes Phe tah ae 
What is a public purpose is primarily for the Legisla- 
ture to determine. A public purpose has for its objec- 
tive the promotion of the public health, safety, morals, 
security, prosperity, contentment, and the general wel- 
fare of all the inhabitants. No hard and fast rule can 
be laid down for determining whether a proposed ex- 
penditure of public funds is valid as devoted to a public 
use or purpose. Each case must be decided with refer- 
ence to the object sought to be accomplished and to the 
degree and manner in which that object affects the 
public welfare. State ex rel. Douglas v. Thone ........ 


Public Utilities. 


1. 


Natural gas is a dangerous commodity and a distrib- 
utor of natural gas is required to exercise a high degree 
of care and diligence to prevent injury and damage to 
the public from the escape of gas from its lines. A dis- 
tributor of natural gas is required to exercise a degree 
of care commensurate to the danger involved in the 
transaction of its business. Hammond v. The Nebras- 
ka Nat: Gas COs ecco see eed naar ese ee oe Ea Se eae ee 
A distributor of natural gas is required to have employ- 
ees efficient in their line of work and to install pipes 
and fittings of good material and workmanship and 
maintain them in a reasonably safe condition. Ham- 
mond v. The Nebraska Nat. Gas Co. ................4.. 
The duty to use due care which a distributor of natural 
gas owes to the public is a continuing one and one 
which can not be delegated to another. Hammond v. 
The Nebraska Nat. Gas Co. ......... 0 cece ee 


4. A gas pipeline must be designed and installed so that 


445 


836 


836 


80 


80 


80 


VOL. 204] INDEX 


Records. 


1. 


each joint will sustain the longitudinal pull-out or thrust 
forces caused by contraction or expansion of the piping 
or by anticipated external or internal loading. In plas- 
tic pipe each joint must be at least as strong as the pipe 
being joined. Hammond v. The Nebraska Nat. Gas Co. 


Where any fact issue is presented on appeal, in the ab- 
sence of a bill of exceptions it is presumed the trial 
court’s finding is correct. State ex rel. Douglas v. Led- 
WACK aco decin oti eae tbe ee dN Rekg eh Se Ne eRe ee ealian WOE ee 
Any assignment of error requiring an examination of 
evidence cannot prevail on appeal in the absence of a 
bill of exceptions. Danielson v. Danielson ............. 
Any assignment of error which requires an examina- 
tion of the evidence cannot prevail on appeal in the ab- 
sence of a bill of exceptions. State v. Behrens ......... 


Reformation. 


1. 


2. 


3. 


Rent. 


Reports. 


Reformation of a deed for mistake will be granted 
where the mistake is mutual to both parties. Cunning- 
Ham: V;:Covalt. sins dss ti vette asi abana saa as ween oe 
Evidence of such mutual mistake must be clear, con- 
vincing, and satisfactory. Cunningham v. Covalt ..... 
The fact that one party denies such mistake does not 
preclude reformation. Cunningham v.Covalt ......... 


It is the general rule that a partner who carries on busi- 


ness in his own name for his own benefit and who uses 
partnership property therefor is chargeable on an ac- 
counting with reasonable rent for the use of the part- 
nership property for the time during which he used it as 
his own, unless a contrary agreement existed between 
the partners. Conklin v. Randolph .................... 


Alleged nondisclosed police report examined and found 


to contain no conflicts in information regarding this 
case, as shown by the various witnesses. State v. 
FRNA LE Sis tesest ye tose to ciara ray eNTacae nese aaa hath Goatees on arate cn ie 


Res Judicata. 


1. 


Where cases are interwoven and interdependent and 
the controversy involved has already been considered 
and determined in a prior proceeding involving one of 
the parties now before the court, the court has a right 
to examine its own records and take judicial notice of 
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Rescission. 
The rescission of a contract by the parties as much re- 
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its own proceedings and judgment in the prior action. 
Peterson v. The Nebraska Nat. Gas Co. ............... 
It is a fundamental principle of jurisprudence that ma- 
terial facts or questions which were an issue in a 
former action, and were there admitted or judicially 
determined, are conclusively settled by a judgment 
rendered therein, and that such facts or questions be- 
come res judicata and may not again be litigated in a 
subsequent action. Thomasv. Weller ................. 
The plea of res judicata applies, except in special 
cases, not only to points upon which the court was ac- 
tually required by the parties to form an opinion and 
pronounce a judgment, but to every point which proper- 
ly belonged to the subject of litigation and which the 
parties exercising reasonable diligence might have 
brought forward at the time. Thomas v. Weller ....... 


quires the meeting of the minds as does the making of 
the contract. Town & Country Realty of Kearney, Inc. 
WeeGHGGOne 32 iie eis Gi A we ted peters alee 8 mia tsk dled tee ere 


Restitution. 


Revenue. 
One purpose of the constitutional limitation on state in- 


Placing a party found to have been engaging in deceptive 


trace practices under the supervision of the Attorney 
General for a fixed period of time and retaining juris- 
diction to order restitution should future violations oc- 
cur is within the power granted to the court by section 
87-303.05 (1), R. R. S. 1943. State ex rel. Douglas v. 
TCA WAT os stile wrecks tenn aes Rete eed eek tea er Ded whist Meee g myers 


debtedness is to prevent the anticipation of revenue by 
the creation of obligations to be paid from revenue re- 
ceived in future fiscal periods. Obligations which are 
to be paid from revenue subject to appropriation by fu- 
ture Legislatures are subject to the state debt limita- 
tion provision. State ex rel. Douglas v. Thone ......... 


Revocation. 


1. 


Under section 2-608, U. C. C., the buyer may revoke his 
acceptance of a lot or commercial unit whose noncon- 
formity substantially impairs its value to him if he has 
accepted it on the reasonable assumption that its non- 
conformity would be cured and it has not been season- 
ably cured. Countryside Mobile Homes of Lincoln, Inc. 


298 


298 


820 


836 


VoL. 204] INDEX 


Sales. 


VSchade) 2.63 nase hs5k cae iad abo eee Bio Seer oy 
Revocation of acceptance must occur within a reason- 
able time after the buyer discovers or should have dis- 
covered the ground for it. Countryside Mobile Homes 
of Lincoln, Inc. v. Schade ................ eee eee eee 
Though an agency to sell real estate may be revoked at 
any time before the sale, such revocation must be in 
good faith, and will not obtain to appropriate the bro- 
ker's services without compensation. Town & Country 
Realty of Kearney, Inc. v. Glidden .................... 


The sale of growing sod is a sale of goods under section 
2-107, U.C. C. Jessen v. Ashland Recreation Assn. .... 
Except as otherwise provided in section 2-201, U. C. C., 
a contract for the sale of goods for the price of $500 or 
more is not enforceable by way of action or defense un- 
less there is some writing sufficient to indicate that a 
contract for sale has been made between the parties 
and signed by the party against whom enforcement is 
sought or by his authorized agent or broker. A writing 
is not insufficient because it omits or incorrectly states 
a term agreed upon, but the contract is not enforceable 
under section 2-201 (1), U. C. C., beyond the quantity of 
goods shown in such writing. Jessen v. Ashland Rec- 
reation: ASSN: ~s.06 secretes evi ed Pea dae Deeds tine a Ys 
Although in many instances lost profits from a new 
business are too speculative and conjectural to permit 
recovery of damages, where the evidence is available 
to furnish a reasonable certain factual basis for com- 
putation of probable losses, recovery cannot be denied 
even though a new business venture is involved. Alli- 
ance Tractor & Implement Co. v. Lukens Tool & Die 
CO. hinst ieg hadnt ng ch eal aine antes Qadee oee 6 oes 


Sanitary and Improvement Districts. 


In order to render an assessment for improvements valid, 


the improvements may be constructed only on land in 
which the public has title or at least a valid easement. 
Metropolitan Life Ins. Co. v. SID No. 222 .............. 


Schools and School Districts. 


1. 


The clear intent of the tenured teacher act is to guaran- 
tee a tenured teacher continued employment except for 
two justifiable circumstances: (1) Discharge for 
cause; and (2) reduction in teaching force. Moser v. 
Board of Education .............. 0... 
The standard of review in an error proceeding from an 
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order terminating the contract of a tenured teacher is 
whether there has been sufficient evidence adduced at 
the proceeding before the inferior tribunal, as a matter 
of law, to support the determination reached. Moser v. 
Board of Education ............. 0. cc cece cece ence eens 
If a tenured teacher and a probationary teacher are 
subject to termination due to a surplus of staff, the 
tenured teacher must be retained so long as he has the 
required certification in the area. Moser v. Board of 
Education: ss 2tc9 dane een bears He A daa ate Waendinas allen 
Neglect of a parent to provide proper or necessary edu- 
cation for the health, morals, or well-being of a minor 
child under the provisions of section 43-202 (2) (c), R. 
R. S. 1943, is not proved by simply establishing that the 
compulsory school attendance law, section 79-201, R. R. 
S. 1943, has been violated. State v. Rice .............. 


Searches and Seizures. 


1. 


Even where probable cause sufficient to justify a for- 
mal arrest does not yet exist, in appropriate circum- 
stances a police officer may informally detain a person 
in an appropriate manner in order to investigate pos- 
sible criminal behavior or to maintain the status quo 
while obtaining more information, and the officer may 
conduct a limited protective search for concealed 
weapons when he has reason to believe the suspect is 
armed. State v. Anderson ....................0. eee eee 
Probable cause justifying a search and/or an arrest ex- 
ists where the facts and circumstances within the po- 
lice officer’s knowledge and those of which he has rea- 
sonably trustworthy information are sufficient in them- 
selves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed. 
State v. Anderson ......... 0.0.0... cece cece n eee eee 
In considering whether probable cause exists, the col- 
lective knowledge of the law enforcement agency for 
which the officer acts may be added to the personal 
knowledge of the officer making the search and seizure 
provided there has been some communication of knowl- 
edge to or direction to act from the department or offi- 
cer having that knowledge to the officer making the 
search and seizure. State v. Anderson ................ 


Security Interest. 


An unperfected security interest is subordinate to the 


rights of a person who becomes a lien creditor without 
knowledge of the security interest and before it is per- 
fected. Credit Bureau of Broken Bow, Inc. v. Moninger 
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Securities. 
A delivery of a stock certificate without endorsement 
may be sufficient to effect a transfer between the par- 
ties. Omaha Nat. Bank v. Koliopoulos ................ 


Self-Defense. 

There is nothing in the justification for the use of force 
act which appears designed to change the ancient com- 
mon law rule that, in order to justify the defense of self- 
defense, the belief that the use of force is necessary 
must be reasonable and in good faith. State v. Cowan 


Sentences. 
Section 29-2262, R. R. S. 1943, authorizes confinement in 
the county jail for a period not to exceed 90 days as a 
condition of probation in cases of conviction of a misde- 
meanor as well as of a felony. State v. Behrens ....... 


Special Assessments. 

1. In order to render an assessment for improvements 
valid, the improvements may be constructed only on 
land in which the public has title or at least a valid 
easement. Metropolitan Life Ins. Co. v. SID No. 222... 

2. A property owner may collaterally attack a special as- 
sessment only for fraud, actual or constructive, a fun- 
damental defect, or a want of jurisdiction. Burlington 
Northern, Inc. v. City of McCook ...................... 

3. A property owner who attacks a special assessment as 
void has the burden of establishing its invalidity. 
Burlington Northern, Inc. v. City of McCook ........... 

4. Special assessments are charges imposed by law on 
land to defray the expenses of a local municipal im- 
provement on the theory that the property has received 
special benefits from the improvements in excess of the 
benefits accruing to property or people in general. 
Burlington Northern, Inc. v. City of McCook ........... 

5. Where the physical facts are such that the property 
was not and could not have benefited to any extent ap- 
proaching the amount of the assessment, the levy of as- 
sessment is then arbitrary and constructively fraudu- 
lent and therefore void. Burlington Northern, Inc. v. 
CityOf MCCook ..sisus diab do il ese a a Satta 


States Rights. 

1. When Congress has unmistakably entered a field and 
has enacted regulations to govern a field, state laws 
regulating that aspect of commerce must fall. This 
result is required whether Congress specifically directs 
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1. 
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such a result in the legislation or such a result is re- 
quired by reason of the purpose of the act. ATS Mobile 
Telephone, Inc. v. General Communications Co., Inc. 
It is well-settled law that all federal regulations done in 
pursuance of one of Congress’ delegated powers are 
capable of preempting any state legislation or regula- 
tion on the same subject. ATS Mobile Telephone, Inc. 
v. General Communications Co., Inc. .................. 


Section 87-303.05 (1), R. R. S. 1943, authorizes the Attor- 
ney General to institute proceedings to prevent decep- 
tive trade practices as defined in section 87-302 or 87- 
303.01, R. R. S. 1943. State ex rel. Douglas v. Ledwith 
Placing a party found to have been engaging in decep- 
tive trade practices under the supervision of the Attor- 
ney General for a fixed period of time and retaining ju- 
risdiction to order restitution should future violations 
occur is within the power granted to the court by sec- 
tion 87-303.05 (1), R. R. S. 1943. State ex rel. Douglas v. 
LG GWith x58 ocd ong hone ore tek ah Aiwa eee ears ele eaten y 
Proceedings brought by the Attorney General under 
section 87-303.05 (1), R. R. S. 1943, are civil in nature. 
State ex rel. Douglas v. Ledwith ....................... 
The requirement in section 87-303.05 (1), R. R. S. 1943, 
that the Attorney General must have cause to believe 
that deceptive trade practices exist or have existed be- 
fore instituting an action is not an essential element of 
the action which must be proved at trial. State ex rel. 
Douglas v. Ledwith ........0.00. 0... ec e eee eee 
A right of survivorship in a joint account arising from 
the express terms of the account or under section 30- 
2704, R. R. S. 1943, cannot be changed by will. Gasper 
VI MOSS Sukie Gest Pies 24 wee aan tees CER e s ERS oe 
An appeal from proceedings under section 48-601 et 
seq., R. R. S. 1943, the Employment Security Law, 
must be considered by this court de novo. Glionna v. 
ChIAZ OK oie iit c aheg ot 8 Oe hee a eda Me aa lethace eda bese 
If an employee accepts employment in good faith and 
through no fault or deficiency on his or her part the 
workload becomes an increasingly unreasonable 
burden so as to affect the health or sense of well-being 
of the employee, voluntary termination does have some 
justifiably reasonable connection with or relation to 
conditions of employment and may be deemed for 
‘‘good cause’ under section 48-628 (a), R. S. Supp., 
1976. Glionna v. Chizek ............... 00. c cece eee 
Under section 60-430.07, R. S. Supp., 1978, an attempt to 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


arrest is an essential element of the offense of fleeing in 
a motor vehicle to avoid arrest, but proof that the de- 
fendant actually committed the law violation for which 
the arrest was attempted is not required. State v. Clif- 
FOV. hip sl8 dixie hah id byes esd Armee aes elind aktads heatlets Sea thee Sha ons 
Under section 25-1919, R. R. S. 1943, and Rule 8 a 2 (3), 
Revised Rules of the Supreme Court, 1977, considera- 
tion of the cause on appeal is limited to errors assigned 
and discussed, except that the court may, at its option, 
note a plain error not assigned. Cockle v. Cockle ..... 
The determination by a county board that an ‘‘unfore- 
seen emergency”’ exists within the meaning of the Ne- 
braska Budget Act will not be disturbed in the absence 
of a showing of abuse of discretion by the board. § 
23-928, R. R. S. 1943. Meyerv. Colin .................. 
A county board, in exercising its power to approve the 
salaries or reduce budget requests, may not unreason- 
ably interfere with the operation of the office of.an 
elected official, but the exercise of those powers by the 
board shall not be disturbed in the absence of an abuse 
of discretion. § 23-1111, R. R. S. 1943; § 23-908, R. R. S. 
1943;. -Meyer:v..Colinl o3:0!.4 eyed0 0 5 Bhs een ei Bees Ei ak 
An offer to confess judgment, and its acceptance pursu- 
ant to section 25-901, R. R. S. 1943, requires the entry of 
a judgment according to the offer and acceptance. 
Jaixen svi TUPMer: ihe sewed gk ghd Sa ey Peo ee eases 
A statutory construction which leads to absurd, unjust, 
or unconscionable results will be avoided. A literal 
meaning which would have the effect of defeating the 
legislative intent will not be placed upon a statute when 
a sensible construction which will effectuate the object 
of the legislation is possible. State vv. Maez ........... 
Section 28-743, R. R. S. 1943, applies only to situations 
where either the means used to compel or induce the 
performance of an act or where the end to be accom- 
plished by such means, the performance of the act it- 
self, are of a nature which the Legislature might pro- 
hibit under a reasonable exercise of its police power. 
Staté:vs MaeZ: eeisocctcsi es fadeiwiadanhoca ee ee ea s 
Criminal prosecution cannot be grounded on nebulous 
definitions of crime. All crimes are statutory in this 
state. The validity of a statute purporting to define a 
crime cannot be based on an indefinite, uncertain, and 
obscure basis of validity. PPG Industries Canada Ltd. 
V..-KAreuscher. iii. 5 ete io iho. sega hen meted x ean hdctana titer 
Where the language used in a statute is ambiguous, re- 
course should be had to the legislative purposes. PPG 
Industries Canada Ltd. v. Kreuscher .................. 
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The reasons for the enactment of a statute and the pur- 
poses and objects of an act may be guides in an at- 
tempt to give effect to the main intent of lawmakers. 
PPG Industries Canada Ltd. v. Kreuscher ............. 
The court, in considering the meaning of its statute, 
should, if possible, discover the legislative intent from 
the language of the act and give it effect. PPG Indus- 
tries Canada Ltd. v. Kreuscher ..................000205 
Where, because a statute is ambiguous, it is necessary 
to construe it, the principal objective is to determine 
the legislative intention. PPG Industries Canada Ltd. 
Vi RrOUSCHO? 3.0802 3 ius ele a analy ech hota bale de dine eet 4 
A primary rule of construction is that the intention of 
the Legislature is to be found in the ordinary meaning 
of the words of a statute in the connection in which they 
are used and in light of the mischief to be remedied. 
PPG Industries Canada Ltd. v. Kreuscher ............. 
When the intent of the Legislature is clear, it is the duty 
of the courts to construe it in accordance with such in- 
tent. A sensible construction will be placed upon it to 
effectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeating 
the legislative intent. PPG Industries Canada Ltd. v. 
KreusChe Pic 0nd dk epk nace dee 8 SR Oo chee Bel Osa ae 
A word or phrase repeated in a statute will bear the 
same meaning throughout the statute, unless a differ- 
ent intention appears. PPG Industries Canada Ltd. v. 
Kreuscher’ 0). i cei.5 se esse ee et ers one Pte ese genet erates 
Section 39-1320 to 39-1320.11, R. R. S. 1943, making it un- 
lawful to erect or maintain certain advertising signs 
along the Interstate and other highways, constitute a 
reasonable and valid exercise of the police power which 
bears a substantial relation to the public health, safety, 
and general welfare, and those statutes are constitu- 
tional. State v. Mayhew Products Corp. .............. 
In proceedings under section 72-240.02 et seq., R. R. S. 
1943, the trial court is without authority to fix appraiser 
fees and attorney’s fees to be taxed against the Board 
of Educational Lands and Funds. Pettijohn v. State 

The Board of Regents of the University of Nebraska is 
a ‘‘state agency”’ within the meaning of section 81-8,209 
et seq., R. R. S. 1943, and tort claims against it must be 
brought under the authority of the Tort Claims Act. 
Catania v. The University of Nebraska ................ 
The requirements of section 81-8,214, R. R. S. 1943, pre- 
scribe the venue for suits brought under the state Tort 
Claims Act without modification or liberalization occa- 
sioned by the general venue statutes. Catania v. The 
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27. 


28. 


29. 


30. 


31. 


32. 


33. 


34. 


35. 


University of Nebraska ........... 0.0 c cece eee eee 
Statutes in derogation of sovereignty should be strictly 
construed in favor of the state, and should not be per- 
mitted to divest the state or its government of any of its 
prerogatives, rights, or remedies, unless the intention 
of the Legislature to effect, this object is clearly ex- 
pressed. Catania v. The University of Nebraska ...... 
Where the statutes provide an exclusive remedy 
against the state and a particular forum for judicial 
trial, these requirements must be followed. Catania v. 
The University of Nebraska ................ cee eee 
A judgment which is not void may only be set aside af- 
ter the term at which it was entered as authorized in 
section 25-2001, R. R. S. 1943. Davis Management, Inc. 
v. Sanitary & Improvement Dist. No. 276 .............. 
Under section 48-185, R. S. Supp., 1976, the findings of 
fact made by the Nebraska Workmen’s Compensation 
Court after rehearing have the same force and effect as 
a jury verdict in a civil case. Nalley v. Consolidated 
Freightways, Inc. 2.0.0.0... 6c cece tenets 
The word ‘‘abuse”’ in section 28-729, R. R. 8. 1943, may 
include verbal injury as well as physical. State v. 
Dreifurst=c.cicccnsa tienda no 14 ot oc bideiiaees ian Salone dng’ 
Verbal abuse under section 28-729, R. R. S. 1943, in- 
cludes only ‘‘fighting words,’’ namely, words which by 
their very utterance tend to inflict injury or tend to in- 
cite an immediate breach of the peace. State v. 
Dreifurst). ico gcctacd on ee gate tele Sa sawed bk nase nice had 
Under section 79-2644, R. S. Supp., 1978, the board of 
governors of a technical community college is charged 
with the power, duty, and responsibility of establishing 
curriculum and employing members of the faculty. 
Cross v. Board of Governors ..20 0.0... .6ccc cece eee e nes 
The findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing shall have the 
same force and effect as a jury verdict in a civil case. 
A judgment, order, or award of the Nebraska Work- 
men’s Compensation Court may be modified, reversed, 
or set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) there 
is not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or award, 
or (4) the findings of fact by the court do not support 
the order or award. § 48-185, R. R. S. 1943. Riley v. 
City-of Lincoln! 33 noe ee tester ale Sas a hone aoe 
The Rural Water District Act, sections 46-1001 to 46- 
1026, R. R. S. 1943, contains no specific requirement 
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that such district must first obtain a permit to con- 
struct, install, maintain, and operate welis and other 
facilities for the storage, transportation, or utilization 
of water, which are necessary to carry out the purposes 
of its organization. McDowell v. Rural Water Dist. No. 


In order for the enhancement provisions of section 29- 
2221, R. R. S. 1943, to apply to an offense, it makes no 
difference whether the two prior sentences were to be 
served consecutively or concurrently, nor is it required 
that there be a time interval between conviction and 
commitment for the first offense and commission of the 
second offense. State v. Pierce ....................04. 
An act is general, and not special or local, if it operates 
alike on all persons or localities of a class, or who are 
brought within the relations and circumstances pro- 
vided for, if the classification so adopted by the Legis- 
lature has a basis in reason, and is not purely arbi- 
trary. State ex rel. Douglas v. Nebraska Mortgage Fi- 
Nance FUNG sie stds bos 6 we as Fs NOME RE cae hat 
If a law affects equally all persons who come within its 
operation it cannot be local or special within the mean- 
ing of the Constitution of the State of Nebraska. A law 
is not local or special in a constitutional sense that op- 
erates in the same manner upon all persons in like cir- 
cumstances. State ex rel. Douglas v. Nebraska Mort- 
gage Finance Fund ................0:. cc cee eee eee 
General laws are those which relate to or bind all with- 
in the jurisdiction of the lawmaking power, and if a law 
is general and operates uniformly and equally upon all 
brought within the relation and circumstance for which 
it provides, it is not a local or special law in the consti- 
tutional sense. State ex rel. Rouele v. Nebraska 
Mortgage Finance Fund ......................2 eevee 


A law may serve the public interest although it benefits’ 


certain individuals or classes more than others. State 
ex rel. Douglas v. Nebraska Mortgage Finance Fund .. 
A statute may not operate retroactively where it would 
impair the obligation of a contract or interfere with a 
vested right. State ex rel. Douglas v. Nebraska Mort- 
gage Finance Fund ............. 20... . cece eee eee 
The power of classification rests with the Legislature 
and cannot be interfered with by the courts unless it is 
clearly apparent that the Legislature has by artificial 
and baseless classification attempted to evade and vio- 
late provisions of the Constitution prohibiting local and 
special legislation. State ex rel. Douglas v. Nebraska 
Mortgage Finance Fund ............... 0.0 cece eee eee 
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Statutes which are reasonably designed to protect the 
health, morals, and general welfare do not violate the 
Constitution where they operate uniformly on all within 
a class which is reasonable. This is so even if a statute 
grants special or exclusive privileges where the 
primary purpose of the grant is not the private benefit 
of the grantees but the promotion of the public interest. 
State ex rel. Douglas v. Nebraska Mortgage Finance 
FOUN ie heats hee OY sain tae SCAR AES Cale wae pada tds 
Section 43-209 (6), R. R. S. 1943, is sufficiently definite, 
both facially and as applied in this case, to withstand 
constitutional attack based on vagueness. State v. 
Souza-Spittler .. .22 ses. b sent hes sods week wee pee 
Parental rights may be terminated under section 
43-209, R. R. S. 1943, only upon presentation of clear and 
convincing evidence. State v. Souza-Spittler .......... 
An order terminating parental rights under section 
43-209, R. R. S. 1943, must be supported by clear and 
convincing evidence. State v. Hamilton ............... 
The court may in any case, if it finds it necessary, 
order a person required to make payment under sec- 
tions 42-347 to 42-379, R. R. S. 1943, to post sufficient 
security with the clerk to insure payment. Upon fail- 
ure to comply with the order, the court may appoint a 
receiver to take charge of the debtor’s property to in- 
sure payment. Payments included under this section 
are payments for child support and alimony. § 42-371 
(5), R. R. S. 1943. Casselman v. Casselman ........... 
Changes made by the Revisor of Statutes in preparing 
supplements and reissued or replacement volumes of 
the Revised Statutes, under the provisions of section 49- 
705, R. R. S. 1948, cannot change the substantive mean- 
ing of any statute as enacted by the Legislature. State 
Vi Karel. ice ke ye easel Apc ateusya eoarne WS oe bebeein duals ee es eyed 
A violation of section 39-669.07, R. R. S. 1943, is either a 
misdemeanor or a felony and is not a traffic infraction 
within the meaning of section 39-602(106), R. R. S. 1943. 
State :v- Karel ..3cacscid esi eelele gn fede te cae dees 
A defendant charged under section 39-669.07, R. R. S. 
1943, is entitled to a jury trial under the provisions of 
section 24-536, R. R.S. 1943. State v. Karel ............ 
Administrative rules and regulations as defined by sec- 
tion 84-901 (2), R. R. S. 1943, of an administrative agen- 
cy are not effective until promulgated, approved, and 
filed as required by statute. Weeks v. State Board of 
WUC ation: revo is elias Sk a Be kes Se ahi Cae Sa Ss 
Contested case means a proceeding before an agency in 
which the legal rights, duties, or privileges of specific 
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parties are required by law or constitutional right to be 
determined after an agency hearing. § 84-901 (3), R. R. 
8S. 1943. Weeks v. State Board of Education ........... 
The availability of an appeal under the provisions of 
section 84-917 (1), R. R. 8. 1943, does not prevent resort 
to other means of review, redress, or relief provided by 
law. Weeks v. State Board of Education .............. 
There is nothing in the justification for the use of force 
act which appears designed to change the ancient com- 
mon law rule that, in order to justify the defense of self- 
defense, the belief that the use of force is necessary 
must be reasonable and in good faith. State v. Cowan 
Section 29-2261 (1), R. R. S. 1943, authorizes but does 
not require a presentence investigation in the case of a 
conviction of a misdemeanor. State v. Cowan ......... 
Whether a parent has neglected or refused to provide 
proper or necessary subsistence, education, or other 
care necessary for the health, morals, or well-being of 
a minor child under the provisions of section 43-202 (2) 
(c), R. R. S. 1943, is a question of fact, and each case 
must be determined on its own facts. State v. Rice .... 
Neglect of a parent to provide proper or necessary edu- 
cation for the health, morals, or well-being of a minor 
child under the provisions of section 43-202 (2) (c), R. 
R. S. 1943, is not proved by simply establishing that the 
compulsory school attendance law, section 79-201, R. R. 
S. 1943, has been violated. State v. Rice .............. 
Existing statutes and laws with reference to which a 
contract is made (assuming there are no valid con- 
tractual provisions providing otherwise) enter into and 
become part thereof. Carlson v. Nelson ............... 
The filing of a financial statement under the provisions 
of section 42-359, R. R. S. 1943, is waived if the parties 
proceed without objection to hearing or trial without 
such filing. Danielson v. Danielson ................... 
Section 29-2262, R. R. S. 1948, authorizes confinement in 
the county jail for a period not to exceed 90 days as a 
condition of probation in cases of conviction of a misde- 
meanor as well as of a felony. State v. Behrens ....... 
A statute providing that as a condition to a sentence of 
probation the court may require a person convicted of 
assault to make reparation for the loss or damage 
caused by the crime empowers the trial court to impose 
a condition requiring a reasonable payment to the vic- 
tim for ‘‘pain and suffering,’’ in addition to medical ex- 
penses and lost wages. There is no abuse of discretion 
in imposing such condition. State v. Behrens ......... 
Under section 42-365, R. R. S. 1948, property distribu- 
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63. 
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tions which are punitive in nature may be subject to 
modification. Falcone v. Falcone ...................-. 
The general rule is that a motion for a new trial must 
be filed within 10 days after the verdict is rendered. § 
29-2103, R. R. S. 1943. An exception to the above rule is 
that in any criminal case where it shall be made to ap- 
pear upon the motion of the defendant for a new trial, 
supported by affidavits, depositions, or oral testimony, 
that the defendant has discovered new evidence ma- 
terial to his defense which he could not with reasonable 
diligence have discovered and produced during the 
term within which the verdict under which he was sen- 
tenced was rendered, the District Court may set aside 
the sentence and grant a new trial if such motion is 
filed within a reasonable time after the discovery of the 
new evidence. § 29-2103, R. R. S. 1943. State v. Munson 
The constitutional validity of an act of the Legislature 
is to be tested and determined by what the statute au- 
thorizes under and by virtue of its provisions. State ex 
rel. Douglas v. Thone ............... 0c. cece eee eee eee 
Section 8 of L.B. 571, Laws 1979, purports to authorize 
the state to guarantee, in unlimited amount, bonds is- 
sued by municipalities under section 9 of the act for the 
purpose of constructing alcohol plants and facilities. 
Even though the obligation of the state on such bonds 
may be secondary or contingent, the obligation is a 
debt within the meaning of Article XIII, section 1, of 
the Nebraska Constitution. State ex rel. Douglas v. 
ENON ee: heed ci oe nants LAGS ES eee ORR OE 
A severance clause in a legislative act creates a pre- 
sumption that, eliminating the invalid parts, the Legis- 
lature would have been satisfied with what remains. 
Such a clause, however, is merely an aid to interpreta- 
tion and not an inexorable command. State ex rel. 
Douglas v. Thone ............ 2... cece eee e ec ee te 
When the invalid portions of a statute are so interwoven 
with the rest of the act so that the act may not be op- 
erative with the void portions eliminated or where it is 
obvious from an inspection of the act that the invalid 
portion formed the inducement for the passage of the 
act, the entire act ordinarily fails. State ex rel. Doug- 
TaS'V 2 THONG os is ines Ser a ey Sees ee pee pues ee eke 


Stipulations. 


In the absence of fraud or mistake, an agreement or stip- 
ulation by the parties that the judgment of a third per- 
son shall be relied upon in determining a fact is binding 
upon the parties. Knigge v. Knigge ................... 
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Streets and Alleys. 


1. 


In order to render an assessment for improvements 
valid, the improvements may be constructed only on 
land in which the public has title or at least a valid 
easement. Metropolitan Life Ins. Co. v. SID No. 222... 
A mortgagor cannot, without the consent of the mort- 
gagee, make a dedication of the mortgaged premises so 
as to adversely affect the interest of the mortgagee. 
Metropolitan Life Ins. Co. v. SID No. 222 .............. 


Strict Liability. 


1. 


A manufacturer who fails to exercise reasonable care 
in the manufacture of a chattel which, unless carefully 
made, he should recognize as involving an unreason- 
able risk of causing substantial bodily harm to those 
who lawfully use it for a purpose for which it is manu- 
factured and to those whom the supplier should expect 
to be in the vicinity of its probable use, is subject to 
liability for bodily harm caused to them by its lawful 
use in a manner and for a purpose for which it is manu- 
factured. Hancock v. Paccar, Inc. .................... 
In principle, a manufacturer or other person owning or 
controlling a thing that is dangerous in its nature or is 
in a dangerous condition, either to his knowledge or as 
a result of his want of reasonable care in manufacture 
or inspection, who deals with or disposes of that thing 
in a way that he foresees or in the exercise of rea- 
sonable care ought to foresee will probably carry that 
thing into contact with some person, known or un- 
known, who will probably be ignorant of the danger, 
owes a legal duty to every such person to use reason- 
able care to prevent injury to him. In the application 
of the principle it is immaterial whether or not the con- 
duct of a defendant amounted to a breach of the con- 
tract between him and the immediate buyer from him. 
The duty is not created by contract, but is an instance 
of the general human duty not to injure another through 
disregard of his safety. Hancock v. Paccar, Inc. ...... 
A manufacturer of goods has a duty to use reasonable 
care in the design of goods to protect those who will use 
the goods from unreasonable risk of harm while the 
goods are being used for their intended purpose or any 
purpose which could be reasonably expected. The sub- 
jection of an automobile to accidental collision with an- 
other automobile or object while being used for its in- 
tended purpose is a use which a manufacturer should 
reasonably expect. Hancock v. Paccar, Inc. .......... 
One who is injured as a result of a mechanical defect in 
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a motor vehicle should be protected under the doctrine 
of strict liability even though the defect was not the 
cause of the collision which precipitated the injury. 
There is no rational basis for limiting the manufac- 
turer’s liability to those instances where a structural 
defect has caused the collision and resulting injury. 
This is so because even if a collision is not caused by a 
structural defect, a collision may precipitate the mal- 
function of a defective part and cause injury. In that 
circumstance, the collision, the defect, and the injury 
are interdependent and should be viewed as a com- 
bined event. Such an event is the foreseeable risk that 
a manufacturer should assume. Since collisions for 
whatever cause are foreseeable events, the scope of lia- 
bility should be commensurate with the scope of the 
foreseeable risks. Hancock v. Paccar, Inc. ........... 
In a strict liability case ‘‘unreasonably dangerous”’ 
means that the product had a propensity for causing 
physicial harm beyond that which could be contem- 
plated by the ordinary user or consumer who purchases 
it, with the ordinary knowledge common to the foresee- 
able class of users as to its characteristics. Hancock v. 
Paccar,In¢@s. -: sii ase ead te tehae (Soha ee eb ae toa euleeiae o4 
A plaintiff in a strict tort liability case is not required 
to plead and prove he was unaware of the defect. Han- 
cock'V; Paccar;. Ince: os og Sethe seta as Cote a en cae 
In a strict tort liability case it is not incumbent upon a 
plaintiff to discover a defect. Hancock v. Paccar, Inc. 


Subrogation. 


1. 


Subrogation is the substitution of one person in the 
place of another with reference to a lawful claim, de- 
mand, or right, so that he who is substituted succeeds 
to the rights of the other in relation to the debt or 
claim, and its rights, remedies, or securities. State 
Auto. & Cas. Underwriters v. Farmers Ins. Exchange 
The right of an insurance company to recover against a 
wrongdoer, whose negligence has subjected the insur- 
ance company to a liability, is traced through the in- 
sured; that is, no cause of action can exist on behalf of 
the insurer, unless it existed in favor of the insured. 
State Auto. & Cas. Underwriters v. Farmers Ins. Ex- 
Changer .j ccs Atel tana, et eti ca wiels Ne ected nhs 


Summary Judgments. 


1. 


Before a motion for summary judgment can be grant- 
ed, two requirements must be met: (1) There must be 
no genuine issue as to any material fact; and (2) the 
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moving party must be entitled to judgment as a matter 
of law. Davis Management, Inc. v. Sanitary & Im- 
provement Dist. No. 276 .................0 00 cee eee ee 
Before a summary judgment may be granted, the mov- 
ing party must establish that there exists no genuine is- 
sue as to any material fact in the case, and that under 
the facts he is entitled to a judgment as a matter of 
law. Even where there are no conflicting evidentiary 
facts, a summary judgment is not appropriate if the ul- 
timate inferences to be drawn from those facts are not 
clear. In considering such a motion, the trial judge 
must take that view of the evidence most favorable to 
the party against whom summary judgment is direct- 
ed, giving to that party the benefit of all favorable in- 
ferences that may reasonably be drawn from the evi- 
dence. McDowell v. Rural Water Dist. No.2 .......... 
Where there exists no genuine issue of a material fact 
and a litigant is entitled to judgment as a matter of 
law, it is error for the trial court to overrule the liti- 
gant’s motion for summary judgment. Watters v. 
FOre€Man: wiiicicigs ogee hase nd oh a awe ne Sepa eee 
The question presented on a motion for summary judg- 
ment is not whether the evidence was sufficient to sup- 
port a finding by the fact finder in favor of the moving 
party, but whether there exists no genuine issue as to 
any material fact so that under those facts the moving 
party was entitled to a judgment as a matter of law. 
Blue v. Champion International Corp. ................. 
Where reasonable minds may differ as to whether an 
inference supporting the ultimate conclusion sought 
can be drawn, summary judgment should not be grant- 
ed. Blue v. Champion International Corp. ............ 


Supreme Court. 


1. 


It is not within the province of the Supreme Court to de- 
termine moot questions. State ex rel. Douglas v. Led- 
WI a2 oscid dct hee aestxerge te alate ends tote See Gute hase 4 seh adhe een ta tot 
On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Gasper v. MOSS .............6600002 2 ccc eee eens 
In a case terminating parental rights, review in the Su- 
preme Court is made de novo on the record. Where a 
correct judgment or order has been made, it will not be 
reversed for the reason that it may have been arrived 
at under an incorrect standard of proof. State v. 
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Taxation. 
1. 


Tenure. 


ae 


Theft. 


Time. 


1. 


Souza-Spittler’ o3:4 accade veh core repiges paddies atesaiee ss 


The Legislature is powerless to relieve from the bur- 
dens of taxation the property of any individual or cor- 
poration, and the constitutional rule of uniformity re- 
quires that all taxable property within the taxing dis- 
trict where the assessment is made shall be taxed, ex- 
cept property specifically exempt by the fundamental 
law. Gates v. Howell .............. 0.00.2 c cece eee ee 
Taxes on all tangible personal property are to be levied 
by valuation uniformly and proportionately except as 
otherwise specifically exempted. Gates v. Howell 

The establishment of two methods of valuation of prop- 
erty in the same class for taxation purposes results in a 
want of uniformity within the constitutional prohibition 
of Article VIII, section 1, of the Constitution of the State 
of Nebraska. Gates v. Howell ....................000. 
It is for the Legislature to decide in the first instance 
what is and what is not a public purpose, but its deter- 
mination is not conclusive on the courts. However, to 
justify a court in declaring a tax invalid because it is 
not for a public purpose, the absence of public purpose 
must be so clear and palpable as to be immediately 
perceptible to the reasonable mind. State ex rel. Doug- 
las'v. THONG 20. cies ke ce atnda Rees Medan new ed Cas aa DEN 


The clear intent of the tenured teacher act is to guar- 
antee a tenured teacher continued employment except 
for two justifiable circumstances: (1) Discharge for 
cause; and (2) reduction in teaching force. Moser v. 
Board of Education ............ 0.0.2. 
If a tenured teacher and a probationary teacher are 
subject to termination due to a surplus of staff, the 
tenured teacher must be retained so long as he has the 
required certification in the area. Moser v. Board of 
BMGuUCaliOn 33.2 secciaet ete Rael ahd e Seat DR a eg ie Raed a eee 


Whether, at the time of taking an automobile, the defend- 


ant had the intent of permanently depriving the owner 
of its use or whether he intended to return it is a ques- 
tion of fact. State v. King ............0..............0. 


An injunction is a remedy designed to control future be- 
havior, and whether that behavior is occurring at the 
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time of the decree granting the injunction is generally 
irrelevant to the propriety of its issuance. State ex rel. 
Douglas v. Ledwith .........-. 0... ec ccc eee eee 
The use must be adverse, under a claim of right, con- 
tinuous and uninterrupted, open and notorious, exclu- 
sive, with the knowledge and acquiescence of the owner 
of the servient tenement, and continuous for the full 
prescriptive period. Svoboda v. Johnson .............. 
Where a claimant has shown open, visible, continuous, 
and unmolested use of land for a period of time suffi- 
cient to acquire an easement by adverse user, the use 
will be presumed to be under a claim of right. The 
owner of the servient estate, in order to avoid acquisi- 
tion of easement by prescription, has the burden of re- 
butting the prescription by showing the use to be per- 
missive. Svoboda v. Johnson ...............00 eee e eee 
Under the law of adverse possession, the intent with 
which the claimant first took possession of a disputed 
tract is not ordinarily of too much significance. When 
the possession of the land of another, no matter what 
the intention may have been in making the first entry, 
amounts to that which the law deems as adverse to the 
true owner and such possession continues for the statu- 
tory period of limitations of 10 years, the adverse hold- 
ing ripens into ownership in the absence of explanatory 
circumstances affirmatively showing the contrary. 
Svoboda v. JOHNSON ......... 0. eee ee eens 
If the use of an easement has been for the requisite 
time, notorious, adverse, visible, and under a claim of 
right, the owner of the servient tenement is charged 
with knowledge of such use and his acquiescence in it is 
implied. Svoboda v. Johnson ...............eeseeeeeee 
Revocation of acceptance must occur within a reason- 
able time after the buyer discovers or should have dis- 
covered the ground for it. Countryside Mobile Homes 
of Lincoln, Inc. v. Schade .............. 0. cece eee eens 
If the buyer has before rejection taken physical posses- 
sion of goods, the buyer is under a duty after rejection 
to hold them with reasonable care at the seller’s dispo- 
sition for a time sufficient to permit the seller to re- 
move them. Countryside Mobile Homes of Lincoln, 
Inez:Vi Schade’ si. og acne bee Sate caesar daa cae 
It is discretionary with the trial court whether to admit 
evidence of facts, existing at the time of the decree and 
which affect the custody and best interests of children, 
that were not called to the attention of the trial court at 
the time of the decree, and this discretion will not be 
disturbed on appeal unless there is clearly an abuse of 
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Torts. 


10. 


11. 


12. 


13. 


discretion. Kuhnv. Kuhn ................ 0.0 c cess eee 
In order for the enhancement provisions of section 29- 
2221, R. R. S. 1943, to apply to an offense, it makes no 
difference whether the two prior sentences were to be 
served consecutively or concurrently, nor is it required 
that there be a time interval between conviction and 
commitment for the first offense and commission of the 
second offense. State v. Pierce ............-......006. 
Reasonable value of the use of a motor vehicle injured 
through the negligence of another party is that amount 
which does not exceed either the fair rental value of a 
vehicle of like or similar nature and performance for a 
reasonable length of time, or the amount actually paid, 
whichever is the least, and is a question of fact to be de- 
termined at the time of trial. Husebo v. Ambrosia, 
THty evccoea nce Sse ke bv diel ee ane RAS Arlen eee oa tae 
Fair rental value as used in this instance is a question 
of fact to be determined at the time of trial from evi- 
dence relating to prevailing community or area stand- 
ards. Husebo v. Ambrosia, Ltd. ...................... 
Reasonable length of time as used in this instance pre- 
sumes ordinary diligence on the part of the injured par- 
ty and those performing the repair work, and is a ques- 
tion of fact to be determined at the time of trial. 
Husebo v. Ambrosia, Ltd. ..................0......00-. 
The general rule is that a motion for a new trial must 
be filed within 10 days after the verdict is rendered. § 
29-2103, R. R. S. 1943. An exception to the above rule is 
that in any criminal case where it shall be made to ap- 
pear upon the motion of the defendant for a new trial, 
supported by affidavits, depositions, or oral testimony, 
that the defendant has discovered new evidence ma- 
terial to his defense which he codld not with reasonable 
diligence have discovered and produced during the 
term within which the verdict under which he was sen- 
tenced was rendered, the District Court may set aside 
the sentence and grant a new trial if such motion is 
filed within a reasonable time after the discovery of the 
new evidence. § 29-2103, R. R. S. 1943. State v. Munson 


Under section 23-2406, R. R. S. 1943, of the Political Sub- 
divisions Tort Claims Act, the findings of the District 
Court under the act will not be disturbed on appeal un- 
less they are clearly wrong. Miles v. School Dist. No. 
ABS is eee el er A ues che data at neds teltnies: fa 
The Board of Regents of the University of Nebraska is 
a ‘“‘state agency”’ within the meaning of section 81-8,209 
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et seq., R. R. S. 1943, and tort claims against it must be 
brought under the authority of the Tort Claims Act. 
Catania v. The University of Nebraska ................ 
The requirements of section 81-8,214, R. R. S. 1943, pre- 
scribe the venue for suits brought under the state Tort 
Claims Act without modification or liberalization occa- 
sioned by the general venue statutes. Catania v. The 
University of Nebraska ............ 00. cece eee eee 
In order to sue the State of Nebraska or one of its 
agencies under the Tort Claims Act, the petition must 
be filed in the District Court for the county in which the 
alleged wrongful act or omission took place, and in the 
absence of specific legislative authority, that jurisdic- 
tional requirement may not be waived. Catania v. The 
University of Nebraska ............. 0. cece cece eee 
The right of an insurance company to recover against a 
wrongdoer, whose negligence has subjected the insur- 
ance company to a liability, is traced through the in- 
sured; that is, no cause of action can exist on behalf of 
the insurer, unless it existed in favor of the insured. 
State Auto. & Cas. Underwriters v. Farmers Ins. Ex- 
CHAN RO! sete 52s cava Rope sesre geisha 35S Saag aca eke aR Dob beer che hdiaed 
To state a cause of action in tort it is necessary to al- 
lege facts from which a conclusion can be drawn that 
the defendant was guilty of one or more acts of negli- 
gence, that such negligence was a proximately con- 
tributing cause of the accident, and that as a proximate 
result thereof the plaintiff was damaged. State Auto. & 
Cas. Underwriters v. Farmers Ins. Exchange ......... 
Direct actions against liability insurance carriers be- 
cause of the negligence of their insureds are not per- 
mitted in Nebraska. State Auto. & Cas. Underwriters 
v. Farmers Ins. Exchange ...............0 ccs eee eeeee 
A manufacturer who fails to exercise reasonable care 
in the manufacture of a chattel which, unless carefully 
made, he should recognize as involving an unreason- 
able risk of causing substantial bodily harm to those 
who lawfully use it for a purpose for which it is manu- 
factured and to those whom the supplier should expect 
to be in the vicinity of its probable use, is subject to lia- 
bility for bodily harm caused to them by its lawful use 
in a manner and for a purpose for which it is manufac- 
tured. Hancock v. Paccar, Inc. .....................0. 
In principle, a manufacturer or other person owning or 
controlling a thing that is dangerous in its nature or is 
in a dangerous condition, either to his knowledge or as 
a result of his want of reasonable care in manufacture 
or inspection, who deals with or disposes of that thing in 
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10. 


11. 


12. 


13. 


14. 


15. 


a way that he foresees or in the exercise of reasonable 
care ought to foresee will probably carry that thing into 
contact with some person, known or unknown, who will 
probably be ignorant of the danger, owes a legal duty to 
every such person to use reasonable care to prevent in- 
jury to him. In the application of the principle it is im- 
material whether or not the conduct of a defendant 
amounted to a breach of the contract between him and 
the immediate buyer from him. The duty is not cre- 
ated by contract, but is an instance of the general 
human duty not to injure another through disregard of 
his safety. Hancock v. Paccar, Inc. ................... 
A manufacturer of goods has a duty to use reasonable 
care in the design of goods to protect those who will use 
the goods from unreasonable risk of harm while the 
goods are being used for their intended purpose or any 
purpose which could be reasonably expected. The sub- 
jection of an automobile to accidental collision with an- 
other automobile or object while being used for its in- 
tended purpose is a use which a manufacturer should 
reasonably expect. Hancock v. Paccar, Inc. .......... 
One who is injured as a result of a mechanical defect in 
a motor vehicle should be protected under the doctrine 
of strict liability even though the defect was not the 
cause of the collision which precipitated the injury. 
There is no rational basis for limiting the manufac- 
turer’s liability to those instances where a structural 
defect has caused the collision and resulting injury. 
This is so because even if a collision is not caused by a 
structural defect, a collision may precipitate the mal- 
function of a defective part and cause injury. In that 
circumstance, the collision, the defect, and the injury 
are interdependent and should be viewed as a com- 
bined event. Such an event is the foreseeable risk that 
a manufacturer should assume. Since collisions for 
whatever cause are foreseeable events, the scope of lia- 
bility should be commensurate with the scope of the 
foreseeable risks. Hancock v. Paccar, Inc. ........... 
Contributory negligence, in the sense of a failure to dis- 
cover a defect or to guard against it, is not a defense to 
a suit in strict tort. Assumption of risk and misuse of 
the product are. Hancock v. Paccar, Inc. ............. 
A plaintiff in a strict tort liability case is not required 
to plead and prove he was unaware of the defect. 
Hancock v. Paccar, Inc. ........ 6 cee eens 
In a strict tort liability case it is not incumbent upon a 
plaintiff to discover a defect. Hancock v. Paccar, Inc. 

The lack of intent to do harm on the part of the actor 
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does not by itself compel a conclusion that the result 
was caused by accident. The element of foreseeability 
cannot be ignored. Millard Warehouse, Inc. v. Hart- 
ford: Fire Ins::Cos. ccinticn ote ccd ea daavaes Pes cbt se tek 
An effect which is the natural and probable conse- 
quence of an intentional act or of a course of action is 
not an accident. Millard Warehouse, Inc. v. Hartford 
Fire Ins: COs essa tained cae LOS ae de 
One who takes a calculated risk by pursuing a course of 
action after being advised of the possibility of harm re- 
sulting therefrom may not claim that the resulting 
damage was accidental. Millard Warehouse, Inc. v. 
Hartford Fire Ins. Co. ..... 0.0.0... eee ene 


Trade Secrets and Unfair Competition. 


1. 


The elements of a cause of action for misappropriation 
of a trade secret are: (1) The existence of a trade se- 
cret or secret manufacturing process; (2) the value 
and importance of the trade secret to the employer in 
the conduct of his business; (3) the employer’s right by 
reason of discovery or ownership to the use and enjoy- 
ment of the secret; and (4) the communication of the 
secret to the employee while he was employed in a posi- 
tion of trust and confidence and under circumstances 
making it inequitable and unjust for him to disclose it 
to others or to use it himself to the employer’s preju- 
dice. Garner Tool & Die v. Laux ...................... 
A trade secret must be a particular secret of the 
complaining employer and not the general secrets of 
the trade in which he is engaged. Garner Tool & Die v. 
LeQuX. oie cca easy fae e hve eyes eae ened eae 
Some factors to be considered in determining whether 
given information is one’s trade secret are: (1) The 
extent to which the information is known outside his 
business; (2) the extent to which it is known by employ- 
ees and others involved in his business; (3) the extent of 
measures taken by him to guard the secrecy of the in- 
formation; (4) the value of the information to him and 
his competitors; (5) the amount of effort or money ex- 
pended by him in developing the information; and (6) 
the ease or difficulty with which the information could 
be properly acquired or duplicated by others. Garner 
Tool & Die:v. LAUX oie es vane cae eds Oe ee en nares 
In the absence of any agreement between employer 
and employee to the contrary, the general rule is that 
an employee, after his term of service has expired, is 
entitled to compete in business with his former em- 
ployer. Accordingly, if an employee does not bind him- 


518 


518 


518 


717 


T17 


717 


VOL. 204] INDEX 


Trespass. 
Concerning simple acts of trespass, equity has, in most 


Trial. 


self by contract to refrain from entering the services of 
a competitor after termination of the employment, the 
employee violates no duty to his former employer in so 
doing. Garner Tool & Die v. Laux .................... 
Unless restricted by some agreement with his former 
employer, an employee's right to compete in business 
with such former employer is the same as that of a 
stranger to the contract of employment, subject to the 
qualification that a former employee is precluded from 
using for his own advantage, and to the detriment of his 
former employer, information or trade secrets ac- 
quired by or imparted to him in the course of his em- 
ployment. Garner Tool & Die v. Laux ................ 


cases, no jurisdiction, but if the nature and frequency 
of trespasses are such as to prevent or threaten the 
substantial enjoyment of the rights of possession and 
property in land, an injunction will be granted. Thom- 
@S:V.. Well€M 2 ice Bis ota hen gate teal eee fades Poe 


In determining the sufficiency of evidence to sustain a 
judgment, it must be considered in the light most favor- 
able to the successful party. Every controverted fact 
must be resolved in his favor, and he is entitled to the 
benefit of every inference that can reasonably be de- 
duced from the evidence. Miles v. School Dist. No. 138 
The rule that the trial court, as well as this court, is 
bound by a legal principle once determined in a case 
does not apply to decisions rendered on questions of 
fact. Alliance Tractor & Implement Co. v. Lukens Tool 
DIC COs ia. 6 oa ieee ass WN Oa ERA Foes 
Triers of fact are not required to accept as absolute 
verity every statement of witnesses not contradicted by 
direct evidence, and the persuasiveness of evidence 
may be destroyed even though not contradicted by di- 
rect evidence. Also, triers of fact have the right to test 
the credibility of witnesses by their self-interests and to 
weigh undisputed parol testimony against facts and cir- 
cumstances in evidence from which the conclusion can 
properly be drawn that parol testimony is not true. 
Riley v. City of Lincoln ........... 0... cece eee eee 
Where a party has sustained the burden and expense of 
a trial and has succeeded in securing the judgment of a 
jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
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in the proceedings by which it was secured. County of 
Hall ex rel. Wisely v. McDermott ..................... 
The standard of judicial review of a trial court’s order 
granting a new trial is whether or not the trial court 
abused its discretion. By its terms this discretion is 
necessarily broader than a narrowly isolated and rigid 
examination of the merits of each alleged error in the 
record. A combination of errors, for example, each of 
which in itself might not be grounds for granting a new 
trial, may result in a finding by the trial judge that jus- 
tice will be served by retrying the issues in this case. 
County of Hall ex rel. Wisely v. McDermott ........... 
It is the duty of the trial court to instruct the jury upon 
the issues presented by the pleadings and the evidence. 
High-Plains Cooperative Assn. v. Stevens ............. 
Where the trial court has instructed the jury affirma- 
tively upon the issues presented by the pleadings and 
the evidence, it is unnecessary to instruct in a negative 
form. High-Plains Cooperative Assn. v. Stevens ...... 
Where there exists no genuine issue of a material fact 
and a litigant is entitled to judgment as a matter of 
law, it is error for the trial court to overrule the 
litigant’s motion for summary judgment. Watters v. 
POre man 225026 sti os bitin Sa wees oe RSS ARSE OER eae bee 
On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles revoking 
a motor vehicle operator’s license under the implied 
consent statute, the burden of proof is on the licensee to 
establish by a preponderance of the evidence the 
grounds for reversal. Wohlgemuth v. Pearson ........ 
There is no rule of law which requires the trial judge, 
acting as the trier of fact in a criminal case, to make 
any special findings of fact. State v. Cowan ........... 
Triers of fact are not required to accept as absolute 
verity every statement of a witness not contradicted by 
direct evidence. Baliulis v. Campbell Soup Company 
Amendment of petition is not a matter of right but is 
addressed to the sound discretion of the trial court and 
its decision will not be disturbed unless there has been 
an abuse of discretion. Omaha Nat. Bank v. Koliop- 
QUIOS si jon ee Seiie dd eee ye Poaceae ea a oe Lokam ead 
It is not reversible error to refuse a plaintiff to amend 
his petition to conform to the proofs, where, had such 
amendment been made, the undisputed evidence would 
not have justified a verdict in his favor. Omaha Nat. 
Bank v. Koliopoulos ................0 200002020 e cece 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury verdict 
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16. 


17. 


18. 


19. 


Trusts. 


and it will not be set aside on appeal unless clearly 
wrong. Aurora Cooperative Elevator Co. v. Larson ... 
Where trial is to the court, a general finding that the 
judgment should be for a certain party warrants the 
conclusion that the trial court found in his favor on all 
issuable facts. Aurora Cooperative Elevator Co. v. 
TAMSON.® 3:3 b chen d Son a pape Va boy pe ae oh ye eases See 
In determining whether the evidence supports the find- 
ings of the trial court in an action at law where a jury 
has been waived, the evidence must be considered in 
the light most favorable to the successful party, all con- 
flicts must be resolved in his favor, and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. Aurora Cooperative Ele- 
vator Co. v. Larson .......... 2.00 eee eens 
Questions not presented to or passed upon by the trial 
court will not be considered on appeal. Powers v. 
CHIZEK iis as hand ang Ak uae ed aoe as Ba BEN 
Absent either a specific finding on an issue or a general 
finding for a party by the trial court, this court cannot 
on appeal assume the issue was decided by the trial 
court. Carlson v. Nelson ..............2..0- eee ee ees 
The allegation in a motion for a new trial that there oc- 
curred errors of law duly excepted to is sufficient to 
have reviewed the various rulings of the trial court on 
the admission or rejection of evidence. Blue v. 
Champion International Corp. ......................0.5 


The Board of Educational Lands and Funds, as a trustee, 


acts in a representative capacity and persons dealing 
with it are bound to be cognizant of its powers. Petti- 
john: v::State: science iSite Foti ete awd eters 


Uniform Commercial Code. 


1. 


2. 


The sale of growing sod is a sale of goods under section 
2-107, U. C. C. Jessen v. Ashland Recreation Assn. .... 
Except as otherwise provided in section 2-201, U. C. C., 
a contract for the sale of goods for the price of $500 or 
more is not enforceable by way of action or defense un- 
less there is some writing sufficient to indicate that a 
contract for sale has been made between the parties 
and signed by the party against whom enforcement is 
sought or by his authorized agent or broker. A writing 
is not insufficient because it omits or incorrectly states 
a term agreed upon, but the contract is not enforceable 
under section 2-201 (1), U. C. C., beyond the quantity of 
goods shown in such writing. Jessen v. Ashland Rec- 
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TeationvASsn.o2s ca eis t one Paes ea hele deel aate 
Under section 2-201, U. C. C., the only term which must 
appear in the required writing is the quantity term, 
which need not be accurately stated, but recovery is 
limited to the amount stated. Jessen v. Ashland Rec- 
PEALION- ASSN. oe seiciciicc et kd acs tlea shiv eae exh bee Ges Bahu 
Under section 2-201, U. C. C., ‘‘partial performance” as 
a substitute for the required writing can validate the 
oral contract only for the goods which have been ac- 
cepted or for which payment has been made and ac- 
cepted. Jessen v. Ashland Recreation Assn. .......... 
Under section 2-608, U. C. C., the buyer may revoke his 
acceptance of a lot or commercial unit whose noncon- 
formity substantially impairs its value to him if he has 
accepted it on the reasonable assumption that its non- 
conformity would be cured and it has not been season- 
ably cured. Countryside Mobile Homes of Lincoln, Inc. 
Ve Schad ence wile eked oe RE ae we See ee 
If the buyer has before rejection taken physical posses- 
sion of goods, the buyer is under a duty after rejection 
to hold them with reasonable care at the seller's dispo- 
sition for a time sufficient to permit the seller to re- 
move them. Countryside Mobile Homes of Lincoln, 
Inc. V. Schade o.cics ccs ecceeecparve nese eeeees bene meee. 
Lost profits proximately caused by a seller's breach of 
warranty are consequential damages which may be re- 
covered under section 2-715, U. C. C., if proof of such 
loss is sufficient. Alliance Tractor & Implement Co. v. 
Lukens Tool & Die Co. ....... 0... occ cece 
Subject to the provisions of the Uniform Commercial 
Code with respect to proof of market price, section 
2-723, the measure of damages for nondelivery of goods 
or repudiation by the seller of the contract for sale is 
the difference between the market price at the time 
when the buyer learned of the breach and the contract 
price, together with any incidental and consequential 
damages as provided in section 2-715, U. C. C., but less 
expenses saved in consequence of the seller’s breach. 
§ 2-713 (1), U.C.C. Carlsonv. Nelson ................ 
‘Where the contract requires for its performance 
goods identified when the contract is made, and the 
goods suffer casualty without fault of either party be- 
fore the risk of loss passes to the buyer, . . . then (a) if 
the loss is total the contract is avoided; and (b) if the 
loss is partial or the goods have so deteriorated as no 
longer to conform to the contract the buyer may never- 
theless demand inspection and at his option either treat 
the contract as avoided or accept the goods with due al- 
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Valuation. 
Valuation of mineral interests by capitalizing prior in- 


Venue. 


Verdicts. 


1. 


lowance from the contract price for the deterioration or 
the deficiency in quantity but without further right 
against the seller.’’ § 2-613, U. C. C. Carlson v. Nelson 
The impact of the provisions of section 2-613, U. C. C., 
providing that the casualty must occur without fault of 
either buyer or seller, is that if the buyer is at fault, he 
will remain obligated to purchase, but if the seller is at 
fault, he will remain obligated to deliver and be liable 
for the appropriate damages if he does not. Carlson v. 
NGISOM 5 5c 3c hth ete Re cere sage ane tant nell OY bet we oe 
A plaintiff buyer, under a contract for the sale of identi- 
fied goods, suing for damages for delivery, who alleges 
that the goods were damaged while yet in the posses- 
sion of the seller, has satisfied his burden of demon- 
strating the nonapplicability of section 2-613, U. C. C., 
insofar as the condition of absence of fault of the par- 
ties is concerned, if he proves the goods were not de- 
stroyed or damaged by his fault. Plaintiff buyer need 
not adduce evidence to show defendant seller was at 
fault. Carlson v. Nelson .................... 000000000: 
A defendant seller who wishes to limit a plaintiff 
buyer’s remedies and damages to those provided in 
section 2-613, U. C. C., ought to raise the issue by appro- 
priate pleading. When the goods are in his possession 
when damaged, he has the burden of proving the goods 
were damaged without his fault. Carlson v. Nelson 


come does not reflect the market value and is an im- 
proper method of valuation because production of min- 
erals is based on a declining asset and production is of 
an indefinite duration. Knigge v. Knigge ............. 


The requirements of section 81-8,214, R. R. S. 1943, pre- 


scribe the venue for suits brought under the state Tort 
Claims Act without modification or liberalization oc- 
casioned by the general venue statutes. Catania v. The 
University of Nebraska ................ 0... e eee ees 


A motion for directed verdict will be denied unless 
there is a total failure of competent proof in a criminal 
case to support a material allegation in the information 
or where the testimony adduced is of so weak or doubt- 
ful character that a conviction based thereon could not 
be sustained. State v. Bennett ........................ 
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In determining whether a party is entitled to a directed 
verdict, the evidence must be considered most favor- 
ably to the other party. Every controverted fact must 
be resolved in his favor, and he is entitled to the benefit 
of every reasonable inference which may be drawn 
therefrom. Kirshenbaum v. Dettman-Figueroa ....... 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing shall have the 
same force and effect as a jury verdict in a civil case. 
A judgment, order, or award of the Nebraska Work- 
men’s Compensation Court may be modified, reversed, 
or set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) there 
is not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or award, 
or (4) the findings of fact by the court do not support 
the order or award. § 48-185, R. R. S. 1943. Riley v. 
City of Lincoln 22.04 been. curses ia eda bo sae 
Where a party has sustained the burden and expense of 
a trial and has succeeded in securing the judgment of a 
jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured. County of 
Hall ex rel. Wisely v. McDermott ..................... 
The verdict of the fact finder in a criminal case must 
be sustained if, taking the view most favorable to the 
State, there is sufficient competent evidence to support 
it. State v.Clermont .............. 0.0 cece eee eee eee 
In a jury-waived action, the judgment of the trial court 
on the facts has the same force as a jury verdict and 
will not be set aside on appeal if there is sufficient com- 


petent evidence to support it. A guilty verdict of the. 


fact finder in a criminal case must be sustained if 
there is substantial evidence, taking the view most 
favorable to the State, to support it. State v. Cowan... 
A motion for a directed verdict made at the close of a 
plaintiff’s case must be treated as an admission of the 
truth of all material and relevant evidence admitted fa- 
vorable to the plaintiff who is entitled to the benefit of 
all proper inferences that can reasonably be deduced 
therefrom. Empfield v. Ainsworth Irr. Dist. .......... 


Warranties. 


1. 


Disclaimers of warranty made on or after delivery of 
the goods by means of an invoice, receipt, or similar 
note are ineffectual unless the buyer assents or is 
charged with knowledge as to the transaction. Pfizer 
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Waters. 
1. 


Wills. 


Witnesses. 
1. 


Genetics, Inc. v. Williams Management Co. ........... 
Lost profits proximately caused by a seller’s breach of 
warranty are consequential damages which may be re- 
covered under section 2-715, U. C. C., if proof of such 
loss is sufficient. Alliance Tractor & Implement Co. v. 
Lukens Tool & Die Co. . 6... eee ee 


The Rural Water District Act, sections 46-1001 to 46- 
1026, R. R. S. 1948, contains no specific requirement 
that such district must first obtain a permit to con- 
struct, install, maintain, and operate wells and other 
facilities for the storage, transportation, or utilization 
of water, which are necessary to carry out the purposes 
of its organization. McDowell v. Rural Water Dist. No. 


A rural water district is not a municipal corporation 
within the purview of the City, Village and Municipal 
Corporation Ground Water Permit Act. McDowell v. 
Rural Water Dist. NO. 2 2.0... . ie cee cee ee 


A right of survivorship in a joint account arising from 
the express terms of the account or under section 30- 
2704, R. R. S. 1948, cannot be changed by will. Gasper 
Vie MOSS! ie ta Be hoes ate Rah tere nGr nea da Mace Aone aly duets agtdobedeutinrs 
The right of a surviving spouse to widow’s allowance, 
homestead allowance, exempt property, or any of 
them, is purely a personal right which the surviving 
spouse alone can exercise and enjoy. When the sur- 
viving spouse dies, the right terminates. Jacobson v. 
NEMESIO! Hien aces adage ace (elena get A cone ees gale Mae ws 


When information concerning a crime is furnished by 
the victim or witnesses to a crime, proof of veracity or 
reliability of the information is not generally required. 
State v. Anderson ........... 0... ccc c cc cence eee 
Triers of fact are not required to accept as absolute 
verity every statement of witnesses not contradicted by 
direct evidence, and the persuasiveness of evidence 
may be destroyed even though not contradicted by di- 
rect evidence. Also, triers of fact have the right to test 
the credibility of witnesses by their self-interests and to 
weigh undisputed parol testimony against facts and cir- 
cumstances in evidence from which the conclusion can 
properly be drawn that parol testimony is not true. 
Riley v. City of Lincoln ............. 0... cece eee 
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A resident owner who is familiar with his property and 
knows its worth may testify as to its value without fur- 
ther foundation. Johnson’s Apco Oil Co. v. City of Lin- 
CONN 6 acd padicsnv hes tee ries hones eee oe toe ak Fa os 
A resident stockholder and officer of a closely-held 
family corporation, who was familiar with the charac- 
teristics of property owned by the corporation, its 
actual and potential uses, and who had several years 
experience in dealing with the property, is competent 
to testify as to the value of the property without further 
foundation. Johnson's Apco Oil Co. v. City of Lincoln 

In the absence of fraud or mistake, an agreement or 
stipulation by the parties that the judgment of a third 
person shall be relied upon in determining a fact is 
binding upon the parties. Knigge v. Knigge ........... 
In a child custody action, a social worker's report may 
be received in evidence for the consideration of that 
part properly admissible when the social worker is 
sworn, subject to cross-examination, and the parties 
are permitted to call other witnesses to contradict any 
parts of the report. Bengtsonv. Bengtson ............ 
The appropriateness of a hypothetical question to an 
expert witness is a matter largely for the trial court’s 
discretion, and its rulings will not be disturbed unless 
there has been an abuse of that discretion. Bengtson v. 
BeOn gtsonn iocieieiisies. 6) sy cess 5 09: Si0's anv bate ie Rae GL tip. Bis Serguei ae 
The admissions by a party to an action upon a material 
matter are admissible against him as original evi- 
dence. Silvey & Co., Inc. v. Engel .................04. 


Words and Phrases. 


1. 


Section 87-303.05 (1), R. R. S. 1943, authorizes the Attor- 
ney General to institute proceedings to prevent decep- 
tive trade practices as defined in section 87-302 or 87- 
303.01, R. R. S. 1943. State ex rel. Douglas v. Ledwith 
Placing a party found to have been engaging in decep- 
tive trade practices under the supervision of the At- 
torney General for a fixed period of time and retaining 
jurisdiction to order restitution should future violations 
occur is within the power granted to the court by sec- 
tion 87-303.05 (1), R. R. S. 1943. State ex rel. Douglas v. 
TlCAWithy, co's ee faces tiled Maan MAGS BEAU OI 
The requirement in section 87-303.05 (1), R. R. S. 1943, 
that the Attorney General must have cause to believe 
that deceptive trade practices exist or have existed be- 
fore instituting an action is not an essential element of 
the action which must be proved at trial. State ex rel. 
Douglas v. Ledwith ........... 0... cece eee eee 
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If an employee accepts employment in good faith and 
through no fault or deficiency on his or her part the 
workload becomes an increasingly unreasonable bur- 
den so as to affect the health or sense of well-being of 
the employee, voluntary termination does have some 
justifiably reasonable connection with or relation to 
conditions of employment and may be deemed for 
‘“‘good cause’’ under section 48-628 (a), R. S. Supp., 
1976. Glionna v. Chizek ...........-...0 200-22 e ee eee eee 
‘“‘Acquiescence’’ means passive assent or submission, 
quiescence, or consent by silence. Svoboda v. Johnson 
The value to the land means that amount of money that 
the improvement enhances, contributes, increases, or 
adds to the value of the land. Pettijohn v. State ....... 
In arriving at the value to the land of an improvement, 
consideration should be given to its functional use, loca- 
tion on the land, utility, obsolescence, overbuilding or 
want of use, state of repair, cost to the lessee less de- 
preciation, adaptability, and all other facts and circum- 
stances shown by the evidence that are not speculative 
that relate to any purpose for which the improvement 
is reasonably useful to the unimproved land at the time 
of determination, or which will become so useful in the 
near future. Pettijohn v. State ......................4. 
The measure of lessee’s compensable interest in the 
improvements should be determined as follows: First, 
determine the fair market value of the school land with 
only the improvements whose values are disputed. 
Then, determine the fair market value of the school 
land without any improvements owned by the lessee. 
The difference (remainder) between these two values 
is the value to the land of the lessee’s compensable in- 
terest in the disputed improvements. Insofar as this 
rule is contrary to State v. Rosenberger, 187 Neb. 726, 
193 N. W. 2d 769, that case is overruled. Pettijohn v. 
LAL! fies cars Mate oe, wesnenens Reads Bettas Mee oan neh steed cease 
The word ‘‘abuse”’ in section 28-729, R. R. S. 1943, may 
include verbal injury as well as physical. State v. 
Dreifurse iscsi cy end ela aed es Megs Pewee ease gs 
Verbal abuse under section 28-729, R. R. S. 1943, in- 
cludes only ‘‘fighting words,” namely, words which by 
their very utterance tend to inflict injury or tend to in- 
cite an immediate breach of the peace. State v. 
Dreiturst) is vce cha eee ete edt ea PRY wheels Sn beni tee et 
Whether any particular use of abusive language consti- 
tutes ‘‘fighting words’’ depends not only upon the words 
used but also upon the circumstances in which they are 
used. State v. Dreifurst ............. 0... ccc eee ee eae 
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In a strict liability case ‘‘unreasonably dangerous”’ 
means that the product had a propensity for causing 
physical harm beyond that which could be contem- 
plated by the ordinary user or consumer who purchases 
it, with the ordinary knowledge common to the fore- 
seeable class of users as to its characteristics. Han- 
cock 'v. Pacear, Ine... ii3 is tee a seen ee 88 
Fair rental value as used in this instance is a question 
of fact to be determined at the time of trial from evi- 
dence relating to prevailing community or area stand- 
ards. Husebo v. Ambrosia, Ltd. ..................008- 
Reasonable length of time as used in this instance pre- 
sumes ordinary diligence on the part of the injured par- 
ty and those performing the repair work, and is a ques- 
tion of fact to be determined at the time of trial. 
Husebo v. Ambrosia, Lid. ......... 0.2... cc cee eee ee eee 
A petition alleging a nuisance does not, by itself, allege 
an accident. Millard Warehouse, Inc. v. Hartford Fire 
TNS? COs) eo SAPS eS endo 2G eet ae lh Ble hae ons In ys Bee seen gle Bs 
Under a liability policy issued by an insurance com- 
pany to its insured obligating it to pay on behalf of the 
insured all sums which the insured shall become legal- 
ly obligated to pay as damages because of bodily injury 
or property damage ‘‘caused by an occurrence,’’ and to 
defend any suit against the insured seeking damages on 
account of such bodily injury or property damage, and 
defining ‘‘occurrence’’ as meaning an ‘‘accident, 
including continuous or repeated exposure to condi- 
tions, which result in bodily injury or property damage 
neither expected nor intended from the standpoint of 
the insured,’’ the insurance company is not obligated to 
defend its insured in an action brought against it by a 
third party based upon ‘‘nuisance’’ nor to pay any sums 
which the insured shall become legally obligated to pay 
by virtue of said action. Millard Warehouse, Inc. v. 
Hartford Fire Ins. Co. ........... 00.02 cece eee eee 
Where acts are voluntary and intentional and the injury 
is the natural result of the act, the result was not 
caused by accident even though that result may have 
been unexpected, unforeseen, and unintended. Millard 
Warehouse, Inc. v. Hartford Fire Ins. Co. ............. 
The lack of intent to do harm on the part of the actor 
does not by itself compel a conclusion that the result 
was caused by accident. The element of foreseeability 
cannot be ignored. Millard Warehouse, Inc. v. Hart- 
ford Fire Ins. ‘Co. 2... scscece oe a eed oa eee wee ed ees 
An effect which is the natural and probable conse- 
quence of an intentional act or of a course of action is 
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not an accident. Millard Warehouse, Inc. v. Hartford 
Hire INS: CO. csi Gods whl Su A behead Gly Re eS 
One who takes a calculated risk by pursuing a course of 
action after being advised of the possibility of harm re- 
sulting therefrom may not claim that the resulting 
damage was accidental. Millard Warehouse, Inc. v. 
Hartford Fire Ins. Co. .......... 00.0002 cee ee 
An accord and satisfaction is an agreement to dis- 
charge an existing indebtedness by the rendering of 
some performance different from that which was 
claimed due. High-Plains Cooperative Assn. v. Stevens 
An executed compromise settlement of a good faith 
controversy is an accord and satisfaction. High-Plains 
Cooperative Assn. v. Stevens .......... 0.600 c reece eee 
To ‘‘leave work voluntarily,’’ as that term is used in the 
Employment Security Law, means to intentionally 
sever the employment relationship with the intent not 
to return to, or to intentionally terminate, the employ- 
ment. Powers v. Chizek .............. 00: e cece eee ees 


Workmen’s Compensation. 


1. 


False statements made at the time employment was 
secured are ordinarily insufficient to terminate the re- 
lation of master and servant existing at the time of the 
injury, even though they may constitute grounds for re- 
scinding the contract of employment, at least where 
there is no causal connection between the injury and 
the misrepresentation. Hilt Truck Lines, Inc. v. Jones 
Three factors must be present before a false statement 
in an employment application will bar workmen's com- 
pensation benefits: (1) The employee must have 
knowingly and willfully made a false representation as 
to his physical condition. (2) The employer must 
have relied upon the false representation and this re- 
liance must have been a substantial factor in the hir- 
ing. (3) There must have been a causal connection 
between the false representation and the Injury: Hilt 
Truck Lines, Inc. v. Jones ..............- 0. eee eee eee 
In a workmen’s compensation case the burden of proof 
on the defense of intoxication or intentional willful neg- 
ligence is on the employer. Hilt Truck Lines, Inc. v. 
SOMOS? ois sastreane googie Nak eagte wn 5 Seok Mea cone Boies stig 4 Me Eibeenas ee 
The findings of fact made by the Workmen’s Compen- 
sation Court after rehearing will not be set aside on ap- 
peal unless clearly wrong. Hilt Truck Lines, Inc. v. 
DONS «5353 so sictietind alae ge Ge nie cadets eres OG wade ae BPE 
In testing the sufficiency of the evidence to support 
findings of fact made by the Workmen’s Compensation 
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Court after rehearing, the evidence must be considered 


in the light most favorable to the successful party. 
Hilt Truck Lines, Inc. v. Jones ........................ 
The general rule is that an injury sustained by an em- 
ployee while going to and from his work does not arise 
out of and in the course of his employment. Butt v. 
City Wide Rock Exc. Co. 20.0... cece 
Where transportation to the place of work is furnished 
by the employer and the injury occurs while the work- 
man is being transported in a vehicle under the control 
of the employer, the injury may arise out of and in the 
course of the employment. Butt v. City Wide Rock 
PEK OS CO ink ora is ie, So ee cae an 8 Mid oat ot cde aramid Oa RaRne 
In a workmen’s compensation case, the burden of proof 
on the defense of intoxication is on the employer. 
Nalley v. Consolidated Freightways, Inc. .............. 
Under section 48-185, R. S. Supp., 1976, the findings of 


_ fact made by the Nebraska Workmen’s Compensation 


Court after rehearing have the same force and effect as 
a jury verdict in a civil case. Nalley v. Consolidated 
Freightways, Inc. ......... 0... cece cece eee ees 
In testing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing, the evidence must 


-be considered in the light most favorable to the suc- 


cessful party. Nalley v. Consolidated Freightways, Inc. 
When findings as to issues of causation are made by the 
Nebraska Workmen’s Compensation Court on rehear- 
ing, the sufficiency of such findings are to be tested in 
the same manner as other fact determinations. Nalley 
v. Consolidated Freightways, Inc. ..................0. 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing shall have the 
same force and effect as a jury verdict in a civil case. 
A judgment, order, or award of the Nebraska Work- 
men’s Compensation Court may be modified, reversed, 
or set aside only upon the grounds that (1) the court 
acted without or in excess of its powers, (2) the judg- 
ment, order, or award was procured by fraud, (3) there 
is not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or award, 
or (4) the findings of fact by the court do not support 
the order or award. § 48-185, R. R. S. 1943. Riley v. 
City Of - Lincoln: «26-536 hc ie La ohe sie omnes ely ee tie 
In testing the sufficiency of the evidence to support the 
findings of fact made by the Nebraska Workmen's 
Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the suc- 
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cessful party. Every controverted fact must be re- 
solved in his favor and he should have the benefit of 
every inference that can reasonably be drawn there- 
from. Riley v. City of Lincoln ........................ 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court on rehearing have the same force 
and effect as a jury verdict in a civil case, and will not 
be set aside on appeal unless clearly wrong. Baliulis v. 
Campbell Soup Company ..................0 0.00 eee eee 
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